
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 17-61484-CIV-GAYLES

FRANCISCA D. LOCICERO, et a1.,

Plaintiffs,

VS.

INTRUST BANK, N .A., et al.,

Defendants.

ORDER GM NTING IN PART M OTION TO DISM ISS

THIS M ATTER is before the Court on the Defendants' Joint M otion to Dismiss Plaintiffs

Amended Complaint (DE 35j. Plaintiff s putative class action complàint arises from an alleged loan

generation scheme for financing expensive home improvement products, such as air conditioners. 
.

According to the Amended Complaint, Defendant Greensky, LLC (Irreensky'') arranges and

brokers the loans, while Defendant lntnlst Bank,N.A. tsilntnzsf'l is the actual lender. The Amended

Complaint (çtcomplainf') alleges fîve causes of action: (1) violation of the Tnzth in Lending Act

(TILA) by lntrust; (2) declaratory relief; (3) restitution and tmjust emichment; (4) violation of the '

Florida Credit Service Orgnnization Act; and (5) violation of the Florida Consumer Cpllection

Practices Act. Defendants' motion seeks to dismiss all claims pursuant to Federal Rule of Civil

Procedure 12(b)(6). For the reasons set forth below, Defendants' motion is granted in part and

denied in part and Plaintiff is granted leave to replead.
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Allegatibns in the Am ended Complaintl

PlaintW 's Agreement wlth FluidAir

Plaintiff owns a hom e in Browazd County, Florida, where she m aintains her residence. On

or about July 24, 2016, Plaintiff received an tmsolicited telephone call on her cell phone from

someone she believed was a salesperson for Fluid Air Concepts (sTluid Air'') concerning a ççsales

progrnm'' to help low income people save on energy costs. According to Plaintiff, the caller falsely

told Plaintiff that she could save money by upgrading her !ir cpnditioning system using a Florida

Power and Light (FPL) Program.In reality and tmbeknownst to Plaintiff at the time, no such

progrnm' existed. Plaintiff agreed to meet the salesperson.
)'

On July 28, 2016, an employee or agent of Fluid Air cnme to Plnintifps home. The Fluid Air

salesperson çlinspected'' Plaintiff s air conditioning unit and represented to Plaintiff that the FPL

Program would provide financial assistance to Plaintiff if she changed out her air conditioner for a

new energy efticient unit. The Fluid Air representative falsely told Plaintiff that, tmder the FPL

Progrnm, Plaintiff would have no out-of-pocket costs when, in fact, Fluid Air intended to create a

loan in Plaintiff s name to ûnance the purchase of the air conditioner. Plaintiff did not consent to

the loan.

Underthe belief that an FPL Program existed, Plaintiff signed a doctlmenttitled çtAgreement

for Change Out in Service'' (lichange Out Agreemenf), which is attached to the complaint as

lplaintiff s am ended complaint contains lengthy allegations about Greensky's home

solicitation and loan generation business and also contains class action allegations. Because

none of those allegations are directly relevant to the issues raised by the m otion to dismiss, those

allegations are not set out here.



ExhibitA.z The Change Out Agreement indicates thatthe SEcashvalue of Equipment'' is $8,000.00.

It f'urther states that al1 installation and other charges have been waived. On July 30, 2016, within

48 hours of signing the Change Out Agreement, Fluid Air replaced Plaintiff s air conditioner ullit

with a new unit, without obtaining a permit and without complying with applicable code

. requirements. The Change Out Agreement did not contain the right to cancel clause required by

Florida Statute j 501.031(2) or the right to cancel clauses required by 16 C.F.R. j 429.1.3

The Loan Agreem ent

Several days after the new air conditioning tmit was installed at her home, Plaintiff received

a letter from Defendant Greensky informing Plaintiff of an $8,000.00 loan in her nnme.4 Included

withthe letterwas a documenttitled SçGreensky Installment Loan Agreement'' tû&taoan Agreemenf).

2In their M otion to Dismiss, Defendantà--contend that Plaintiff also signed another

document at that time, the Borrower Payment Certificate, which acknowledged receipt of the

Greensky Installment Loan Agreement and which stated that Plaintiff agreed to be legally bound

by the tenns and conditions of the Greensky lnstallment Loan Agreement. Defendants attach a

copy of the Borrower Payment Certiscate to their M otion to Dismiss and rely on itj contents in

support of the M otion to Dismiss. The Cotut however, will not consider the Borrower Payment
Certiûcate at this stage of the proceedings because it was not attached to the complaint, was not

referred to in the complaint, and it is not clear that the contents of the docum ent are not in

dispute. See Financial Security Assurance, Inc. v. Stephens, lnc., 500 F.3d 1276, 1284 (1 1th Cir.
2007) (slordinarily, we do not consider anything beyond the face of the complaint and documents
attached thereto when analyzing a motion to dismiss. . . .'Fhis court recognizes an exception,

however, in cases in which a plaintiff refers to a document in its complaint, the document is

central to its claim, its coptents are not in dispute, and the defendant attaches the document to its

motion to dismiss.'' (citation omittedl).

3W hile the com plaint alleges these violations
, it does not contain causes of action under

either the Florida Statute or the federal regulations.

V he complaint does not clearly set out the relationship between Fluid Air and Green Sky.
However, Plaintiff alleges that Defendant Greensky uses m erchants, including Fluid Air, to

finance hom e im provem ent products, such as air conditioning llnits, through high pressure in-

hom e solicitations.
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The letter and its enclosures are attached to the complaint as Exhibit B and the Loan Agreement is
N.

also attached separately as Exhibit C. Plaintiff never signed the LoAn Agreement and did not agree

to any of the tenns and provisions of the Loan Agreement. Fluid Air never disclosed the provisions

of the Loan Agreement to Plaintiff. Despite the factthit Plaintiff never signed or agreed to enter into

tract for the extension of credit with Greensky or Intrust, befendants have collected ora con

attempted to collect m onies from  Plaintiff.

Pursuant to the terms of the Loan Agreement, Defendant Intrust extended credit to Plaintiff

in the amount of $8,000.00. The TILA disclosure in the Loan Agreement.lists $8,000.00 as the

llAmount Financed.'' The LoanAgreement also states that $8,000.00 was paid to Fluid Air. Plaintiff

alleges that this representation was false because Greensky received the $8,000.00 and paid only a

portion of that to Fluid Air. Because Greensky kept aportion of the loan proceeds, Plaintiff alleges

that the ûsAmount Financed'' set out in the TILA disclosure contained an undisclosed fee paid to

Greensky (tçcredit Service Fee''). The Credit Service Fee would not have been charged in a cash

only transaction. As a result, the Credit Service Fee constitutes an tmdisclosed finance charge.

Plaintiff alleges that the Loan Agreem ent appears to contemplate both a çtclosed-end credit

transaction'' and an Gtopen-end credit transaction.'' The requirements for closed-end and open-end

credit transactions differ. An open-end credit transaction provides for multiple purchases within a

certain time period, i.e., a credit card, whereas a closed-end credit transaction involves a single

extension of credit. The Loan Agreement includes a ççshopping Pass'' which, according to its terms,

had attributes of a credit card, including an accotmt number, an expiration date, a bar code, and a

ç&CVV.Number.'' Plaintiff maintains that, as aresult of the Shopping Pass's credit-card like feamres,
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Intrust was rekuired to comply with the Crçdit Card Accountability and Disclosure Act of 2009 and

it has not.

Greensky and the Credit Service Organization A ct

Plaintiff alleges that Greensky acted as a credit service organization, as that term is defined

in Florida's Credit Service Organization Act (ç1CSOA''). Specifically, Greensky, in return for

money, sold, provided, and performed the procurement and obtaining of an extension of credit for

Plaintiff as a buyer. However, Greensky has not complied with the requirements of the statute.

Plaintff's Causes ofAction

As set out above, Plaintiff alleges five causes of action.Count l against lntrust alleges that

Intrust violated TILA by: (1) failing to provide a11 material disclosures required by TILA, 15 U.S.C.

j 1601, et seq. , and Regulation Z, 12 C.F.R. j 226.18, in closed-end credit transactions and (2)

failing to comply with the requirements of TILA for open-end credit transactions. Count I1, against

both Defendants, seeks a declaratory judgment that Greensky has not complied with the Florida

CSOA and that the Loan Agreement was never consummated and, therefore, is tmenforceable.

Count III is a claim for restitmion and unjust em-ichment against both Defendants. Count IV alleges

a violation of the Florida CSOA, Fla. Stat. j 817.7001, et seq., against both Defendants. Cotmt V,

against both Defendants, claims violation of the Florida Consumer Credit Protection Act, Fla. Stat.

j 559.55, et seq., ($TCCPA''). Plaintiff seeks a declaration that all extensions of credit arranged by

Greenslcy are void as a matter of law, statutory damages f'rom Instrust tmder TILA, and actual and

ptmitive damages tm der the CSOA and FCCPA . Defendants have moved to dism iss a11 claim s.
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II. M otion To Dism iss Standard

/

Thepurpose of amotionto dismiss filedpursuantto Federallkule of Civilprocedtlre 12(b)(6)

is to test the facial suffciency of a complaint.The rule permits dismissal of a complaipt that fails

to state a claim upon which relief can be granted. It should be read alongside Federal Rule of Civil

Procedure 8(a)(2), which requires a lçshort and plain statement of the claim showing that the pleader

is entitled to relief'' Although a complaint challenged by a Rule 12(b)(6) motion to dismiss does

not need detailed factual allegations, a plaintiff is still obligated to prokide the ltgrounds'' for his

entitlement to reliell and a ççformulaic recitation of the elements of a cause of action will not do.''

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).

When a complaint is challenged under Rule 12(b)(6), a court will presume that all

well-pleaded allegations are true and view the pleadings in the light most favorable to the plaintiff.

American UnitedLfe Ins. Co. v. Martinez, 480 F.3d 1043, 1066 (11th Cir. 2007). However, once

a court tsidentiûes pleadings that, because they are no m ore than conclusions, are not entitled to the ,

assumption of tnlth,'' it m ust determine whether the well-pled facts çtstate a claim  to relief that is

plausible on its face.'' Ashcro.ft v. Iqbal, 556 U.S. 662, 678 (2009). A complaint can only survive

a 12(b)(6) motion to dismiss if it contains facmal allegations that are Gtenough to raise aright to relief

above the speculative level, on the assumption that a11 the (factual) allegations in the complaint are

true.'' Twombly, 550 U .S. at 555. However, a well-pled complaint survives a m otion to dism iss

çteven if it strikes a savvy judge that actual proof of these facts is improbable, and tthat a recovery

is very rem ote and unlikely.'''Twombly, 550 U .S. at 556.
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111. Discussion

As previously stated, Defendants seek to dismiss Plaintiff s entire complaint. Defendants

raise tlnree main reasons for dismissal: (1) any fee paid by Intrust to Greensky was not charged to

Plaintiff and, therefore, was not a tinance charge required to be disclosed by TILA; (2) Plaintiff is

subject to the tenns of the Loan Agreement, which include a Kansas choice-of-law provision, the

application of which requires dismissal of the two Florida statutory causes of action, the CSOA and

FCCPA claims; and (3) Plaintiffs common 1aw claims do not state claims against the Defendants.

The Court will address each cause of action separately.

a4. Plaintlff's FN-,d Claim Against Intrust is Dismissed in Part

Plaintiff s TILA claim alleges that lntrust violated TILA in multiple ways. To the extent

lntnlst and Plaintiff entered into a closed-end credit transaction, Plaintiff maintains that Intrust

violated TILA by (i) failingto accurately andproperly disclose the nnnual percentage rate; (ii) failing

to acctlrately and properly disclose the finance charge; and (iii) failing to acctlrately and properly

disclose the nmotmt snanced. To the extent that Intnzst and Plaintiff entered into an open-end credit

transaction, Plaintiff maintains that Intrust violated TILA by (i) failing to comply with the

underwriting requirements of TILA and (ii) failing to provide the required periodic statements

required by TILA. Intnzst seeks to dismiss Plaintiff s TILA claim arguinj that there was no

undisclosed fee that it was required to disclose to Plaintiff and that the Loan Agreement was not an

open-end credit transaction. Because whether Intrust imposed an undisclosed finance charge is a

question of fact, it is not appropriate to resolve on a m otion to dismiss. However, the Loan

Agreem ent, when read as a whole and in the context of the air conditioner ptzrchase, is not an open-
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end credit transaction.

transaction is dismissed.

Consequeùtly, Plaintiff's TILA claim related to an open-end credit

Plaintt Has Adequately Pled She Was Charged an Undisclosed Fee

PlaintiY s complaint alleges that the TILA disclosure statement represented that $8,000.00

was paid to Fluid Air, which was materially false. Plaintiff alleges that the loan proceeds were paid

to Greensky and therf Greensk'y paid a portion of the proceeds to Fluid Air. Thus, Plaintiff alleges

that the amount financed included the undisclosed Credit Service Fee that was paid to Greensky for

arranging the credit. As a result, the required disclosures inaccurately represented the annual

percentage rate on the loan, the amotmt financed, and the amount of the finance charge. The

complaint alleges thatthe Credit Service Fee would not have been charged in acash-onlytransaction

and, thus, it constimtes an undisclosed finance charge in violation of T1LA.5

In response, lntrust contends that there was no violation of TILA because Plaintiff was not

charged, directly or indirectly, for any fees paid to Greensky and that Plaintiff would have paid

STILA defnes a tûfinance charge'' as:

the sum  of a1l charges, payable directly or indirectly by the person to whom  the credit is

extended, and imposed directly or indirectly by the creditor as an incident to the extension

of credit. The tinance charge does not include charges of a type payable in a comparable

cash transaction.

15 U.S.C. j 1605(a). Regulation Z gives exnmples of different types of charges that constitute
finance charges, including:

Charges imposed on a creditor by another person for purchasing or accepting a

consum er's obligation, if the conslzm er is required to pay the charges in cash, as an

addition to the obligation, or as a deduction f'rom the proceeds of the obligation.

12 C.F.R. j 226.4(b)(6).
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$8,000.00 for the air conditioner regardless of whether she paid cash or credit; therefore, it is not a

fnance charge that must be disclosed. Intrust f'urther argues that it is clear from Plaintiff s Exhibit

A, the Agreement for Change Out Selwice, that the cash price of the air conditioner was $8,000.00.

Thus, there was no finance charge incurred by Plaintiff because the cash price and the price paid by

Plaintiff were the same. lntrust also relies on the language of the Loan Agreement to establish that

Plaintiff did not directly or indirectly pay a finance charge.The Loan Agreement states GGYour

M erchantgrovider pays transaction fees as a result of yolzr use of the Shopping Pass or Loan. Your

M erchant/provider is prohibited from slzrcharging you to cover the cost of these transaction fees.''

As set out above, however, Plaintiff alleges in her complaint that the $8,000.00 included an

undisclosed tsnance charge.At the motion to dismiss stage the Court must take the allegations in

the complaint as true. Simply because the Loan Agreement states that Fluid Air was prohibited from

surcharging Plaintiffto cover its fees does not mean that Plaintiff was not charged. Furthennore,

the Agreem ent for Change Out Service is not as clear as Intrust would have the Cottrt believe. The

Agreement for Change Out Selwice states that the çtcash Value of Equipment'' is $8,000.00. Value

andprice are notthe snme thing. M oreover, a11 of Intnzst's arguments require factual findings, which

cannot be m ade at the motion to dismiss stage. Thus, taking the pleadings inthe light m ost favorable

to Plaintiff, Plaintiff has adequately alleged that she was charged an undisclosed finance charge in

violation of YILA.

The L oan Agreement JF'J.N Not an Open-End Credit Transaction

Intrust maintains that the Loan Agreem ent was not an open-end credit transaction and, thus,

Plaintiff's TILA claims based on the requirem ents for open-end credit transactions m ust be

dism issed. Under TILA, an open-end credit plan is one Cçunder which the creditor reasonably
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contemplates repeated transactions, which prescribes the terms of such transactions, and which

provides for 4. finance charge which may be computed from tim e to tim e on the outstanding unpaid

balance.'' 15 U.S.C. j 1602(J'). Intrust argues, without citing any support, that the Loan Agreement

contemplated a single transaction to finance the air conditioner. In response, Plaintiff maintains that

the Greensky Shopping Pass is a credit card and, as a result, the Loan Agreement constitutes an

open-end credit transaction.

W hile the Shopping Pass m ay have som e of the attributes of a credit card and the Loan

Agreement contains some languagethatcould indicate anopen-end credittransaction, itis clear from

the face of the Loan Agreem ent that it was not an open-end credit transaction. Reading the Loan

Agreement as a whole, it is apparent that Plaintiff was approved for $8,000.00 in credit and received

that f'u11 $8,000.00 as the result of a single transaction that took place at approximately the snme time

that Plaintiff obtained the credit. Thus, having reached her credit lim it with the single transaction,

no f'urther transactions could have been contemplated by the parties. As one court put it: $$In

practical tenns, under an open end creditplan, there is no extension of credit simply by the issuance

of the card.'' Goldman v. First National Bank ofchicago, 532 F.2d 10, 18 (7th Cir. 1976). That is

the opposite of what happened here; here, there was an extension of credit simply with the issuance

of the Shopping Pass. Plaintif? was issued the Shopping Passat the same time that the

$8,000.00credit was extended. Consequently, Plaintiff's TILA claims based onthe requirements for

open-end credit transactions are dismissed with prejudice.

B. The Motion to Dismiss PlaintW 's Declarator.v Reliefclaim is Denied

Plaintiff s declaratory judgment claim seeks a declaration that the extensions of credit

arranged by Greensky are void as a matter of law. Defendants move to dismiss this claim on the
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ground that it is duplicative of Plaintiffs Florida CSOA claim. W hile the claims are based on

alleged violations of the snme statute, Plaintiff is entitled to seek alternative relief.

A plaintiff is entitled to plead in the alternative, ptlrsuant to Federal Rules of Civil Procedlzre

8(a) and (d). Further, the federal declaratoryrelief statute, underwhich Plaintiff seeks relief, permits

relief çiwhether or not further relief is or could be sought.'' 28 U.S.C. j 2201. Federal Rule of Civil

Procedtlre 57 reaftirms this, stating Gdgtlhe existence of another adequate remedy does not preclude

a declaratoryjudgment that is otherwise appropriate.'' While Plaintiff may not be able to obtainboth

legal and equitable relief, she m ay plzrsue her claim for equitable relief until she proves entitlement

to legal relief. See Coastal Wellness Center, Inc. v. Progressive American Insurance Co., 2018 W L

1701995, *4 (S.D. Fla. April 4, 2018). Consequently, the motion to dismiss Plaintiffs declaratory

judgment action is denied.

C.

Plaintiff alleges that Defendants were unjustly erlriched when they accepted and retained

Plaintt 's Unjust Enrichment Claim is Dismissed in Part

charges for credit services from Plaintiff Plaintiff maintains that Defendants were not entitled to

these charges by 1aw and that Defendants should not be pennitted to retain the benefts of these

illegal charges. Defendants move to dismiss this claim.

Plaintff's Unjust Enrichment Claim Against lntrust is Dismissed Without
Prqudice

Intrust moves to dis' miss the tmjust enzichment claim against it on two grolmds. First, Intrust

argues that Plaintiffhas not alleged the elements of an unjust endchment claim. Under Florida law,

a Plaintiff claiming unjust enrichment must allege: 1:(1) plaintiff has conferred a benetit on the

defendant, who has knowledge thereof; (2) defendant voltmtarily accepts and retains the benefit



conferred; and (3) the circumstances are such that it would be inequitable for the defendant to retain

the benefit withoutpaying the value thereof to the plaintiffo'' Hillman Construction Corp. v. Wainer,

636 So. 2d 576, 577 (F1a. 4th DCA 1994).Intrust maintains that Plaintiff has failed to allege a

benefit she conferred on Intrust.In fact, Intrust argues that Plaintiff received the benefit, the air

conditioner, and it is inequitable for her to keep it because she has not paid for it. Plaintiff has not

responded to this argument and the complaint does not allege any benefit she has conferred on

Intrust. The complaint alleges that Defendants collected, accepted, and retained charges for credit

selwices. However, there is nothing in the complaint that indicates that Plaintiff actually paid

anything to Intrust, directly or indirectly. Consequently, Plaintiff has failed to adequately plead her

unjust enrichment claim against Intrust.

Second, Intrust argues that Plaintiff cazmot maintain hez unjust enrichment claim because an

express contract governs their relationship. Plaintiff maintains that, tmder Federal Rule of Civil

Procedure 8(d)(2), she is permitted to plead in the alternative. Furthermore, unlike the cases cited

by Intnlst involving atl express contract, Plaintiff disputes the validity of the contract between her

and Intrust. Consequently, Plaintiff m ay plead in the altem ative. However, as set out above,

Plaintiff has failed to adequately plead her claim. Accordingly, the unjust emichment claim against '

Intrust is dismissed with leave to replead.

Plaintftns Unjust Enrichment Claim Against Greensky is Adequately Pled

Greensky also seeks to Lismiss the unjust enrichment claim against it because Plaintiff has

not alleged the elements of an tmjust emichment claim. Greensky argues that Plaintiff has not
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alleged any facts showing that she has confen'ed a benefit upon Greensky.6 Plaintiff responds that

the complaint alleges that Greensky was paidthe Credit Service Fee for arranging the credit between

Intrust and Plaintiff and, according to the complaint, that Fee came from Plaintiff ç%paying or

agreeing to pay money for credit senrices.''Taking the allegations in the light most favorable to

Plaintiff, Plaintiff has adequately pled an unjust emichment claim against Greensky.

D. The CSOA Claim Is D ism issed in Part

Defendants seek to dismiss Plaintiff s Florida CSOA claim based on a choice of 1aw

provision in the Loan Agreement, which, in effect, designates Kansas 1aw as the applicable law. lrl

the altemative, Intrust argues that it is exempt from the Florida CSOA because it is a federally

insured bank and Greensky argues that it is not a Credit Service Organization under the CSOA. The

Cotu't need not address whether Kansas law applies to the Loan Agreem ent as to the CSOA claim

because Plaintiff concedes that Intrust is exem' pt from the Florida CSOA and the choice of law

provision does not applyto Greensk'y, anon-partyto the Loan Agreement. W hile Plaintiff concedes

that Intnzst is exem pt from  the Florida CSOA, Plaintiff argues that Intnlst's liability is derivative

pursuant to the FTC Holder Rule. Thè Court will address the claims against Greensky first.

The CSOA Claim Against Greensky is Adequately Pled

Plaintiff is correct that Greenslty is not a party to the Loan Agreement and, therefore, the

choice of 1aw provision in the Loan Agreement would not apply to a claim against Greensky. See

Cooper v. Meridian Yachts, L td , 575 F.3d 1 151, 1 169 (1 1th Cir. 2009) (generally, a choice of 1aw

clause Esis a contractual right that cnnnot ordinarily be invoked by or against a party who did not sign

6Greensky also raises the issue of whether an unjust enrichment claim is suitable for class
certitk ation. The Court will address this issue if and when it is addressed in a motion for class

certification.
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the contract in which the provision appears.''). However, Greensky contends that it is not a credit

service organization as that term is defined by the Florida CSOA and, thus, the Florida CSOA does

not apply to it. The Florida CSOA defines a Clcredit service organization'' as;

any person who, with respect to the extension of credit by others, sells, provides, performs,

or represents that he or she can or will sell, provide, or perform, in rettfrn for the payment of

money or other valuable consideration, any of the following services:

1. Improving a buyer's credit record, history, or rating;

2. Obtaining an extension of credit for a buyer', or

3. Providing advice or assistance to a buyer with regard to the setvices described in either

subparagraph 1. or subparagraph 2.

Fla. Stat. j 8 17.7001(2)(a). Greensky argues that it does not offer or provide any of the serdces

listed in the stamte. lt further argues that it does not represent buyers and does not charge buyers for

services in connection with extensions of credit; instead, it represents the lenders.

In her complaint, Plaintiff alleges that GlGreensky acted as a credit service organization in its

actions with (Plaintif6'' and dssold, provided and performed in return forpayment of money'or other

valuable consideration the procuzement and obtaining an extension of credit for (Plaintiffj as a

buyen'' gDE 31 at !854. Thuà, Plaintiff has pled a11 of the elements necessary to show that Greenslty

is a credit serkice organization as defined by the CSOA. At the motion to dismiss stage, the Court

m ust take these allegations as tnze.

Plaintiff further argues that there is no authority to support Greensky's proposition that it is

only a credit service organization if it represents the buyer and charges the buyer for its services.

The only case in Florida this Court found that intep rets this section of the Act is inapposite. See

Dorestin v. Hollm ood Imports, lnc., 45 So. 3d 819, 824 (F1a. 4th DCA 2010) (fnding that a car
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dealership which assisted its customers in obtaining financing was not a credit service organization

because the customer did not pay the dealer a fee or other consideration for assistapce in obtaining
. '

the snancing). While Greensky argues that Plaintiff did not pay it a fee, Plaintiff s complaint

alleges that Greensky was paid a fee, which came from Plaintiff directly or indirectly. Taking the

allegations in the light most favorable to Plaintiff, Plaintiff has adequately pled that Greensky

received a fee from Plaintiff in return for Greensk'y obtaining an extension of credit on behalf of

Plaintiff.

The CSOA Claim Against Intrust is Dismissed Without Prejudice

Plaintiff concedes that lntnzst is a national bank and, as such, is exempt from the CSOA.

However, Plaintiff maintains that Intrust Vs derivative liability for Greensky's violation of the

CSOA based on the terms of the Loan Agreement apd the FTC Holder Rule. The Loan Agreement

contains the following language, as required by the FTC Holder Rule, 16 C.F.R. j 433.2:

NOTICES: ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT

TO M LCLM M S AN D DEFENSES W HICH THEDEBTOR COULD ASSERT AGAW ST

THE SELLER OF GOODS OR SERVICES OBTAINED W ITH THE PROCEEDS

HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT EXCEED

AM OUNTS PAID BY THE DEBTOR HEREUNDER.

(DE 3 1-3, T23 (all capitals in originallj.Based on this language, Plaintiff argues that if Greensky

is liable under the CSOA, then so is Intnzst. In its reply, Intrust argues that Plaintiff has not

adequately pled a basis for direct liability against Greensky and, therefore, Intnzst camlot be held

derivatively 1iable.7 However, as set out above, for purposes of a motion to dismiss, Plaintiff has

7In support of this proposition, on page 1 1 of their reply, Defendants cite: GGsee Reneker v.

Ernie Haire For4 Inc., 2004 W L 2737908 *9 (M.D. Fla. June 3, 2004) (holding that plaintiff's
d ivative claims asserted against the creditor must be dismis' sed as a matter of 1aw).''er

Defendants again cite to this ççcase'' in the next paragraph - **16L at n.8 (quoting Schauer v,
General Motors Acceptance Corp. , 8 19 So. 2d 809, 813 (Fla. 4th DCA 2002)) (holding that
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adequately pled a claim tmder the CSOA against Greensky. In the altem ative, Intnlst argues that

Florida courts have found that the FTC Holder Rule is usually not the basis for a consumer to seek

affirmative relief.

In Schauer v. General M otors Acceptance Corp. , a Florida appellate court explained the

application of the FTC Holder Rule:

W hile ttgtlhe rule is expressly designedto compel creditors to either absorb sellermisconduct
costs or seek reimbursement of those costs from sellersp'' Tinker v. DeMaria Porsche Audi,

Inc. , 459 So. 2d 487, 492 (F1a. 3d DCA lg84ltfootnotes omitted), revfpw denied, 471 So. 2d
43 (F1a. 1985), it is ordinarily used as a shield, not as a sword for consllmers to seek
affirmative relief A recognized exception to this limitation is where a consumer maintains
an action against the creditor for a return of monies paid on an accotmt. 40 Fed. Reg. 53,505,

53,524 (1975) (cited in Crews v. Altavista Motors, Inc., 65 F. Supp. 2d 388, 390 (W .D. Va.
1999)). However, such relief Glwill only be available where a seller's breach is so substantial
that a court is persuaded that rescission and restitution are justifidd.'' 1d.

8 19 So. 2c1 809, 8 13 (Fla. 4th DCA 2002). Based on this interpretation of the FTC Holder Rule,

Plaintiff has not sux ciently pled a cause of acticm against Intnlst for derivative liability tmder the

FTC Holder Rule. Plaintiff has not pled that she is seeking a return of m onies paid to lntnlst. ln

fact, she has not actually pled that she has made any payments to Intnzst. Thus, Plaintiff has failed

to suffciently plead a claim against Intrust based on the Florida CSOA and the FTC Holder Rule.

Consequently, the claim against Intrust is dismissed without prejudice.

affrmative relief is only proper where the debtor seeks the return of monies paid due to ç: . . . a

sellers (sicl breach . . . so substantial that a court is persuaded that recession (sicq and restimtion
are justified.''l.'' While Defendants' citations indicate that this is the holding of a court, it is not.
Defendants have cited to a party's motion papers, not a court's decision. Representing motion

papers as a decision of a court is, at best, tmbelievably sloppy and, at worst, a violation of The

Rules Regulating the Florida Bar and Federal Rule of Civil Procedure 1 1. Going forward, the

Court expects that cotmsel will take every effort to ensure that such Sûsloppiness'' does not occur

again.



E Plaintifrs FCCPA Claim is Dismissed Without Prejudice

Lastly, Defendants seek to dismiss Plaintiff s Florida Conslzmer Collection Practices Act

claim. Defendants again argue that the choice of 1aw provision in the Loan Agreement, designating

Kansas law, precludes this claim . However, as noted above, the choice of law provision does not

apply to Greensky. In the altem ative, Defendants argue that Plaintiff has failed to plead sufficient

facts to establish a violation of the FCCPA.

Under the FCCPA, a person is prohibited from claiming, attempting, or threatening Gsto

entbrce a debt when suchpersonknows thatthe debt is not legitimate, or assertthe existence of some

other legal right when such person knows that the right does not exist.''Fla. Stat. j 559.7249).

W hile Plaintiffalleges that Greensky attempted to collect monies from her, the complaint does not

set out any specific facts related to any collection efforts by Greensky. Thus, the complaint alleges

nothing more than a conclusion, a fonuulaic recitation of one of the elements of the claim. This is

insufficient under lqbal and Twombly.

dismissed without prejudice.

Accordingly, the FCCPA claim against Greensky is

While the choice of 1aw provision, if enforceable, would require dismissal with prejudice of

this claim against lntnzst, the Court declines to decide this issue, which has not been adequately

brièfed, at this stage of the proceedings. However, the claim against Intrust suffers from the same

pleading deficiency as the claim against Greensk'y - there are no actual facts alleged regarding

attempts at collection. Consequently, the FCCPA claim against Intrust is dismissed without

rejudice.P

Accordingly, it is hereby

ORDERED that:



Defendants' Joint Motion to Dismiss Plaintiff s Amended Complaint EDE 35q is

GM NTED in part and DENIED in part;

a) Count I is éismissed with prejudice to the extent that it alleges that the

Loan Agreement was an open-end credit transaction.

Plaintiff s tmjust enrichment claim, Cotmt 111, against Intrust is dismissed

without prejudice.

b)

c) Plaintiff s CSOA claim, Count IV, against Intrust is dismissed without

prejudice.

Count V against both Defendants is dismissed without prejudice.

The M otion to Dismiss is denied in a11 other respects.

d)

e)

2. Plaintiff shall file a second amended complaint by September 28, 2018.

DONE AND ORDERED in Chambers in Miami, Florida, this / d y of September,

2018.

<
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