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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 0:17-CV-61508-ROSENBERG

JUAN CARLOS SALVADOR
Plaintiff,
V.

BRICO, LLC, doing business as
AUTOBUY, et al,

Defendars.
/

ORDER GRANTING IN PART AND DENYING IN
PART PLAINTIFF'S MOTION FOR ATTORNEY'’S FEES

THIS CAUSE comesbefore the Court upollaintiffs Motion for Attorneys Fees
DE 122. The Court previously stay@d resolution of the Motion pending an appeal, and that
appeal hasince resolved. DE 13@&41.

The Court has carefully reviewed the Motion for Attorney'sd-&#efendants’ Response
thereto [DE 125], Plaintiff's Reply [DE 126], and the entire recamd is otherwise fully advised
in the premises. For the reas given below, the Motion for Attorney’'s Fee$&GRANTED IN
PART AND DENIED IN PART .

This action for unpaid overtime wages arose undeF#reLabor Standards Act of 1938,
29 U.S.C. § 201et seq.(“FLSA"). The parties reached a settlement agreement following
discovery, the denial of Defendants’ Motion for Summary Juddgyrend a mediation and two
settlement conference3.he Court previously granted in part and denied in part Plaintiff'savioti

for Costs. In the instant Motion for Attorney’s Fees, Plaintiffeks an award of $45,605fees.
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The FLSApermits a court to ordéreasonable attorney’s fees to be paid by the defendant.”
29 U.S.C. 816(b). To calculate reasonable attornefggs, a court nitiplies the number of hours
reasonably expended on the litigation by a reasonable hourlyHatesley v. Eckerhard61 U.S.
424,433 (1983).

Counsel bases thequest for attornéyfeeson an hourly rate of . In multiple FLSA
cases, this Court bdound that $350 is a reasonable hourly rate for Plaintiff's counbel.Court
finds that $350 is a reasonable hourly rate for the purpose of calguddtorney’s fees in this
case.

Counsebroduced billing records showing that he spent 130.3 hours working on this case.
The Court finds that the number of hours claimed is unreasonalbydrighe following reasons:

A. Excessive Hours

Counsel billed one hour to prepare the Complaint and the Statefm&laim [DE 1]. The
Complaint spanned less than thpsges. Counsel is experienced in filing FLSA cases and had
prepared multiple other Complainthat he undoubtedly could usemplates for the brief
Complaint that he filed in this casé&t most, 0.5 hours is reasonably attributable to preparing the
Complaint and the Statement of Claim, especially given the sigrtibraount of time that counsel
also billed to meet with and gather information from his clierte Tourt therefore redusehe
hours claimed by 0.Bours

Counsel billed 0.1 hours for reviewing each of sewazaf brief written or paperless orders
or notices [DE2, 17, 30,31, 34, 60, 73, 80, 82, 88, 91, 94, 97Two of these notices simply
advised that the case had not settled at a settlement conference and at mediatioration of
which counsel was certainly already aware, having attended the settlenmégrteicce and

mediation [DE 34, 60]Billing in six-minute increments to review orders or notices comprised of



at most a few sentences unreasonableCounsel also billed 0.2 hours to review both an email
from defense counsel announcing his appearance and a Notice of Apgpefian defense
counsel [DE 12; email dated August 15, 201The Court concludes thatwtasreasonable to
spendno more tham total of0.5hours toundertake these revievasd thereforeeduces the hours
claimed by 0.%ours

Counsel billed a total 026.6 hours topreparereview, and correspond aboutultiple
rounds of written discovery andpoepare for and attend Plaintiff's and Mark Maida’s depositions
[entries date September 2@nd 27, October 29, Novembgr 3, 4, 6, 715, and29,andDecember
1, 2,4,5,7,and 19, 20]L7As the Court stated iprevious Ordersthis case involved facts that
were undisputed for the most pa$eeDE 86 123 The casdargely revoved around a single
legal issue, that is, whether Plaintiff was exempt from the FLSdemuthe outside salesmen
exemption. SeeDE 86, 123. The amout of time billed to onduct discovery in this case was
excessive and unreasonabl€he parties could and should have conferred on what isgulgs
were in dispute and agreed upon targeted discovery directed toward suwstedssue$. The
Court concludes that ontyne-quarter, or 6.7 hourgf the time billed for written discovery and
Plaintiff's and Mark Maida’s depositions was reasonably expenmd#ds case and, thus, reduces
the hours claimed bi9.9 hours

Counsel billed a totaf 30.4 hours forresearching in preparation for summary judgment,
review and preparation related @efendants Summary Judgment Motiorand review and
preparation related to Plaintiffs Summary Judgment Motion [DE6®574-79 entries dated

December 2 and 24, 2017].The Summary Judgment Motions weretha single legal issue in

! The billed time related tthe depositions obevenother individualds addressed below.

2The Court addresses below counsel’s failure to act profedlgiana communicate effectively with one another.
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this case-whether Plaintiff was exempt from the FLSA under the outsidersalegxemptiort
Plaintiffs Summary Judgment Motion was the inverse of Defeisd&ammary Judgmeivotion

on that legal issueThe Court oncludes that, at most, otigrd, or10.1hours, @ the time billed
related to summary judgmentas reasonably expended aretluces the hours claimed by
20.3hours.

Counsel billed 4.5 hours related to preparation of and communicdiaut ghe Joint
Pretrial Stipulation [entries dated March72,and 8, 2017]. Expending thamount of time to
prepare a foupage document &s excessive and unreasonal8eeDE 87. The Court concludes
that only onequarter, orl.1 hours, of the time billeevas reasonably expended and reduces the
hours claimed by 3.4 hours.

B. Hours Unnecessary to the Litigation

This case generated a level of motion practice that, in the Court’s exgergennusual
and excessive for an FLSA case. Upon review of the record, the Coutdmsthhatany of the
filed motions could have been avoided had counsel for the parties @ctedsionally and
amicably toward one anothend communicateckeffectivdy. In fact, at least twice the Court
remindedcounsel of their obligations to act professionally and courtgoosiard one another and
to communiate before seekin@ourt intervention SeeDE 28, 52. Even whermotions for
deadline extensionmay have been needed, counsel could and should have reached agreement o
the extensions and presented united ragqueshe Court. Counsel magpt benefit froma failure

to act professionally.Cf. Powell v. Carey Int’l, InG.547 F. Supp. 2d 128129495 (S.D. Fla.

3 To the extent that Plaintiff's Summary Judgment Motion raistitional issues that Defendants’ conceded in their
Response, a Motion on those issues would have been unnecesdacgumsel for the parties communicated
effectively about what was at issinethe case.SeeDE 86 at 5 n.1.

4



2008) (Plaintiffs’ counsel’s overall inability to communicate witkefdnse counsel unnecessarily
increased the costs of the litigation and, as such, he cannot bemafthse actions.”).

Thus, counsel will not be awarded for fhéowing time spent on preparation and review
(1) 0.5 hours related to a motion famextension of the answer deadline, which could have been
avoided had counseburteouslyapprised defense counsel of service or promptly filed returns of
service [DE 11, 14, 18.6]; (2) 6.1 hours for several motions for discovery extensiomms both
parties|DE 18, 3647, 5659, 6264]; (3) 1.1 hours for a motion totexd the mediation deadline
[DE 20-24, 28]; (4)0.2 hours on a request for the Clerk of Court to appoint aateedwhich
would have been unnecessary had the parties agreed upon a mediatoy PDE & 0.3 hours
on a motion for a protective order [DE 48, 49); 8.2 hours for a motion for sanctions [DE52);
and {7) 2.8 hours reviewing orders related to and responding to an Order to Shee i€sued
due to an apparent discrepancy in Plaintiff's motion for sans{DE 53, 55, 61]; and (8)5hours
for a motion to extend the deadline to submit a joint pretrial state[D&n 84, 85]. These
reductions decrease theurs claimed by a total of 14hpurs.

Similarly, counsel billed 1.3 hours sending and reviewing emails with defense toanse
the topic of whether Defendants would in fact attend depositiatshad been noticed and then
waiting for a Defadant who appeared late [entries dated November 29 and 30 and December 1,
2017. Counsel billed 4.1hours that is attributable to the partiesability to reduce their
settlement agreement to writing followingsaccessfusettlement conference [DE 983, 106,

110; attendace at April 5 status conferencefnd, despite billing significantly for preparing and
reviewing settlement agreement drafts, emailing defense counselthbalrafts, and discussing

the drafts with Plaintiff, counsel also billed hdurs simply to compare twdraftsthat differed



only in formattingand spacing. The Court concludest thaarding fees for these actionsuld
be unreasonable and thus reduces theshoaimed by.8 hours.

After billing 0.1 hours to review a noticef onediation, counsel billed an additional
0.2hours to review a raotice of mediation and associated documents, when {hetice stated
clearly at the top that it was for a chamdéocation only [DE 35]. Billing thedditional0.2 hours
was unreasotde, and the Court reductd®e hourslaimed accordingly.

The Court previously determined the depositions of the followingndividuals were
unnecessary to this litigatiorZaphyra Francois, Dwayne Hubbard, Gubazi Sharadze, Belil
SemexantErick Parada, Cory Evans, aAdhgel Salmon. SeeDE 123, 133 Thus, the Court
reduces the hours claimed by fli#e5hours billed to prepare f@and attendhose sevedepositions
[entries dated December&; 2017].

The Court also declines to award feestfue 0.5 hours that counsel billed on December
12, 2017, to “Me[e]t with Client to prepare for DepositioiCounsel’s billing records reflect that
Plaintiff's depositionhad already occurred on Decembers@ the [Bcember 12 meeting was
unnecessary to this litigation.

C. Billing for Clerical Work

“[A] fee applicant is not entitled to compensation at an attorney'snatdy because an
attorney undertook tasks which were mundane, clerical or whichatirequire the full exercise
of an attorney’s education and judgmentNormanv. Hous. Auth. of City of Montgomery
836F.2d1292, 1306 (11th Cir. 1988). A fee applicant may be compensated for dlasksht a
clerical rate. See idat 1299 (The applicant bears the burden of producing satisfactory evidence
that the requésd rate is in line with prevailing market rates.FJjowever, where the fee applicant

makes no effort to establish a market rate for clerical work, the mayrteny recovery for clerical



work. See For Play Ltd. v. Bow to Stern Maint., |ido. 0522002CIV, 2006 WL 3662339, at

*8 (S.D. Fla. Nov. 6, 206) (“Plaintiff has not even attempted to prove the prevailing market rate
for clerical or secretarial work, and therefore Plaintiff would b@tentitled to compensation for
clerical or secretarial work even if such work generally were compen$abl

Here, counsel has made no attempt to establish a market rate for clericaHedherefore
has failed to demonstrate that hemitled toanycompensation for the following work:

Counsel billedonehourto prepare a Notice of Filing the Statement of Clarotice of
Compliance for filing he Statement of Claima Notice of Telephonic Appearance, and Notices of
DepositiongdDE 9, 10, 81, entriesdated November 1&8nd December,£2017. The preparation
of thesesimple and routindocuments was clerical workSeeManriquez v. Manuel Diaz Farms,
Inc., No. 061511CIV, 2002 WL 1050331, at *6 (S.D. Fla. May 23, 2002) (providing preparation
of deposition notices and subpoenas as an example of clerical adok)ed slip op (S.D. Fla.
June 11, 2002)

Counsel billedL.9hours for emails related to scheduling mediation, selecting thextioed
location scheduling depositions, and selecting the deposition locgimriesdated Septaber
18, October 13 and 28lovember 30,and December 1 and 2017} Scheduling is clerical work.
See For Play Ltd.2006 WL 3662339, at *8 (stating thahe scheduling of mediation @n
depositions is clerical workyee also Williams v. R.W. Cannon, Jri657 F. Supp. 2d 1302311
(S.D. Fla. 2009) (stating that correspondence “to coordinate samgadwuiih opposing counsel
regarding court dates, depositions and joint filings . . .t&ates basic communications that are

typically handled by legal assistants or paralegalslamoters”).



D. Conclusion

In conclusion, the Court reduces the 130.3 hours ¢bahsel claims by5 hoursfor
excessive billing35.7 hourdor work unnecessary to the litigation, and &8 clerical work for
which Plaintiff has not established a markderaConsequently, the Court finds thés.7is the
total number of hours for counsel to have ogably expended on this litigation. At a rate of $350
per hour, counsel is entitled to an award of attorney’s fee$6)8%5.

Accordingly, it is hereb) RDERED and ADJUDGED as follows:

1. Plaintiffs Motion for Attorney's Fees [DE 122] iS§RANTED IN PART AND
DENIED IN PART.

2. Attorney’sfees in the amount ofl$,345are awarded to Plaintifuan Carlos Salvador
and against Defendarsico, LLC, Anthony G. Miida, and Mark A. Midgointly and
severally.

3. The Motion of Daniel R. Levine to withdraw as counsel for Defendddis J40] is
GRANTED.

DONE AND ORDERED in ChambersWest Palm Beagltlorida, thisl5th day ofApril,

2020.
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