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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 17-62010€1V -ALTMAN/Reid
DARYL GERMAN ,

Plaintiff,
V.
MARK S. INCH ,
Defendant
/
ORDER

Before the Hon. Roy K. Altman:

The Petitioner, Daryl German (“*German”), killed a man and stole his drugs. Astate
convicted him ofarmedrobbery and felorymurder, and a state judge sentenced him to prison for
the rest ohis life. After years of appeals and collateral attackdilée this pro sepetition under
28 U.S.C. § 2254 for ant of habeas corpus (the “Petition”) [ECF No.1].

This Court referred the Petition to United Statéagistrate Judgéisette M. Reid who
recommendethat German’sPetitionbe deniedSeeReport and Recommendation (the “Report”)

[ECF No. 19] Germanfiled timely objections tocertain portions ofJudge Reid’s Report

! The Defendant, Mark S. Inch, filed a Response, in which he urged the Court to deny the Petition.
SeeResponse [ECF No. 11].
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(“Objections”) [ECF No20], whichthis Courtreviews de novoSeeFeD. R.Civ. P. 72(b)(3).The
rest of theReport this Courinspects onlyor clear errorld.
THE FACTS

German was indictedalong with two co-defendants Brenda Babrow and Eric
Anderson—en charges ofFirstDegree Murder and Armed Robbery with a Fireai®ee
Indictment[ECF No. 12-1] at 14. German moved foard received-a severanceSeeGerman’s
Memorandum of Law (theMemd’) [ECF No. 5]at 18.

Before trial, German moved to suppréss statement he gave Detective Chris Murray
and James CarBeePretrial and Trial Transcrigthe “Transcript”) [ECF No. 131] at 36.The
state court held a suppression hearing, at wbetiective Murray testiéid thai(1) hereadGerman
hisMirandarights (2) German voluntarily signedMirandawaiver form and (3) German agreed
to speak with the Detectives without a lawyelr at 39, 46,47. As relevant here he Miranda
waiver form German signedwhich was itroduced into evideneeinformed German that he had
(among othershe right to an attorney, the right to remain silentjthe right to stop questioning
at any timeld. at42—-46 Germarsigned the fornin theDetectivespresencand thereby affirmed
thathe was knowingly and voluntarily waiving h&randarights.ld. at 46

When the Detectives asked German if he would mind having the interview recorded, he
demurredld. at 47.AlthoughDetective Murray admitted thajjven the passage of two yedne
did not remembepreciselywhat German had said, bad the court that headtaken down some

notes during the interviewand thathis secretary“Denise”) hadtyped them into a repond. at



51, 63.The court then allowed Detective Murray to read fidenise’s report of his notesl. at
51-57 after whichthe courtook atwo-monthreces, id. at 69.

When the hearing resumed, German testified that he did not remember sigihiing itz
waiver.ld. at 102 Nevertheless, German conceded bothtti@police had reddim the rights set
out in that form andthat his signature was at the bottold. at 102:14 ([L] ike | said, it's my
signature.”) According to German, he told the Detectives that he would not sign thelébrat
102 At that point he claimed, Deputy Carr “started getting, like violent, hitting on the table and
stuff and Deputy Murray Deputy Murray calmed him dowhld. at 104:24-05:2.According to
GermantheDetectives toldhim thathe could “save himsetfand tha “[Detective Murray] started
talking about that, oh he said he could talk to the judge because he knows thateEde [t
defendant] was lying. He said he could get me five or seven years” if “I talked td' thierat
105-06.The Detectives allowed German to speeikh his grandmother~who asked him to
cooperate—buGerman still refused to talkd. at 107.

Eventually, though,[German]was scared and thought that if [he couldiake them to a
place where a gun is, thfime] could get out of this building arjthe officers] could takeghim] to
a county jail[He] took them.”ld. at 108—09.So, German led th®etectivesto Babrow'shouse,
where he pointed out the caralvhich ran behind the housento which he had tossed the gun
Id. at 112.

Noting both that Germangned the waiver form after the Detectives read it to aird
that he had been arrested on fifteen prior occastamsl thus was likely familiar with both the

form’s contents and his rights—the court denied German’s motion to sugddregsl31.



Germans trial began on July& 1995.Seelranscriptat 134. The court brought in a venire
panel of fifty jurors.SeePet. at 19Germars lawyerexercisednly nine ofthe ten peremptory
strikes he was allottedeven though the court gave him an extra opportunity to use onelthore

In its casen-chief, the State called Don Allie, the victim’s neighbor, who testified that, on
the night of the murdehe saw the victim standing outsidehis apartmentvith what appeared
to bea large blood staim the front and center diis shirt.SeeTranscriptat 163-70. Allie added
that he heard the victitell Ann—another neighbe+thattwo black males and a redheaded girl
hadattacked himld. at 166.According toAllie, the victim said that theedheadedig had come
to the door firstld. When the victim opened the dotire victim’s story wentthe two men rushed
in. Id. The State also called Antoinette Neal third neighbor—whaorroborated Allie’s account
that the girl, in the victim’s recollectiohad red hairld. at 228.

The Statealso brought ira medical examiner, a crime scene investigator, and a firearms
expert—whaose collective testimony establishétat the victim died of a bullet wound his
abdomen from a .3&aliberweaponlid. at 262, 280, 326. The Stdatencalled the first deputy to
reach the scene and a parame¢hoth of whonspoke with the victim and relayed a similar story
to the one Allie and Neal had tolthat a reeheaded woman had knocked on Wim’s door,
that two black merhad rushed him as soon as he opened the tiwairthe men held him at
gunpoint; that theprdered him tmpen the safeand thatwhenherefused, they beat him and shot
him once in the stomackd. at 405, 414.

Finally, the State called Detective Chris Murrdgl. at 420.As it had done at the
suppression hearing, the court allowed Detective Murray to read from Derepen of his

interview notes-though, citing thecontours of Florida’secordedrecollection exceptio to the
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hearsay rulgFLA. STAT. 8 80.803(5)the court did not allow the State to introduce the report itself
into evidenceid at. 485518. With help fromDenise’sreport, Detective Murray testified that
Germanhad confessetb planning and committinghe robbery Id. at 533—-35.According to
Detective Murray’s recollectionGerman had selected the victim becabsdthe victim) had
“drugs and money in his apartment’ at 533—-35.As Detective Murray recalled things, German
admittedthathis cadefendabhadpistol-whippedthe victimduring the robbery because the victim
hadrefused to open the sald. at 535.And—German told Detective Murraywhenthe victim
went for German’s gurhis co-defendantook the gun, pistelvhipped the victim agajrand shot
the victimin the stomachld. at 535-37. As Detective Murray remembered the conversation,
Germarsaid that, with the victim down, l[{f&erman)ookthe victim’sdrugs and money andfter
fleeing,tossedhe gun into a canal behifhbrow'shouseld. at 537.

Germancalled nowitnessesld. at 624.

Before closing argument§ermanmoved for a judgement of acquittéd. at 631-43. In
this motion German’s trial counsel argued thadside from the alleged confessiethe State had
presentedho evidence tying German to the crirfee.And, turning to thatonfession, trial counsel
asked the court not to consider it becaube said—it had been involuntarily coerceld. Counsel
also contendethat German could not lggiilty as gprincipal—or, at leastthat the State had failed
to carry its burden that he could-bbecausethe intent necessary to convict a person of guilty
[sic] of a crime committed by another is specific intent to participate in criractalof the actual
perpetrator with respect todltrime under consideratiorid. at 639.The State countered tHat
reasonable mind could differ~and,therefore thatthe question of German’s intent should go to

the jury.ld. at 642.The Court denied the motiomd. at 643.
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After the State’s closing argument, Gernmraversedcourse andold the ourt that he
wanted to testifyld. at 737. His lawyerconcededhat Germanhad likely waivedhis right to
testify—and thateven if he had nothe lawyer hacdvisedhim against itld. The Court warned
German that he would be cressaminedjd. at 738-39 and added: “Now, let me say one other
thing that the defendant should consider. Your attorney has mageelientclosing argument.

It is conceivable that the jury has a reasd@aoubt; and by your testifying, that you are going to
eliminate that douljt id. at 740:1318.When German insisted, the court agreed to allow him to
testify. Id. at 743.

But, when the jury returnefilom a short reces&erman had changed his mind again: now,
he said, he wished to remain sildit at 749.The court allowed German to discuss the decision
further with his lawyerafter which German told the court that he had decided not to tafigfy
all, that remaining silent waithout question . . the correctdecision,”and that he fully
understood his lawyer’s advidel. Thecourtwarned Germathat,“if you want the trier of fact to
know something, the only way you can do that is by testifyifdy.at 750:19-21. Despite this
admonition,Germanreiterated his decision nat testify.Id. at 751. German’&awyerthengave
the second half of his bifurcated closing argumiehtat 7562

After closings, the court instructed the jury on the elemenfissbidegree murder and its
lesserincluded offenses: secortkgreemurder witha firearm seconddegree murderthird-
degreemurder with a firearmthird-degree murderand manslaughterd. at 772, 77475, 777

Thecourt also gave the jury an instruction on excusédngustifiable murder.ld. at 773 Turning

2 Because German'’s lawyer elected to bifurcate his closing argument, he wasepetonitrgue
both before, Transcript at 693, and after the prosecuiiomt 756.
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to the elements of robbernd. at 779 the ourt explainedhe principle ofprincipal liability like
this: “If all the elements of the charge have been proved, if one or more persons helped each other
to commit or attempt to commit aime, and the defendant is one of them, the defendant must be
treated as if he had done all the things the other person or personsd.catl.785:9-13. Finally,
the courttold thejurorsthattheir verdict—whatever it was-had to be unanimoukl. at 790.

After two days of deliberations, the jury fou@e@rman as to Count I, guiltyfahe lesser
included offense a$econddegree murdewith a firearm andas to Count llguilty (as charged)
of robbery with a firearmid. at 856.The court sentenced Germ@artwo consecutive terms of life
in prison—one for each courBeeSentencing Form [ECF No. 19-at29-38.

THE HISTORY

This Petition is the latest in a lorgring of direct and collateral appedBerman has filed
at both the state and federal le€lhe saga begam 19972 whenGerman—through counsel-
appealed his conviction and senterarguing thathe trial court erredby: (1) allottinghim only
nine peremptory challenge$?) failing to addressa jury question during deliberationg3)
erroneouly admittinghearsay testimony4) discussindis cadefendants-who had been severed
from his trial—in hisjury instructiors;and (5) denyindpis motion for acquittaf SeeDirect Appeal

OpeningBrief [ECF No. 121] at 46. The Fourth District Court of Appeal (“Fourth DCA”)

3 That's right. There was a twygear delay between German’s conviction and his appiedarge
measure because the court reporter neglected to file the trial transcripts focadendiar year
after the trial had firshed.SeeFourth District Court of Appeal, Case No. 4D%826 [ECF No.
12-1] at 41-44. It was not until after the Fourth District Court of Appeal threatened tticative
court reporter that she finally got it dond. at 42. German delayed the process further by
requesting (and receiving) three extensions of time to file his initial botiedt 41-44.
4 1n appealing the denial of his motion for acquittal, German contended ontia¢leaidence was
insufficient to sustain his convictioBeeDirect Appeal Opening Brief [ECF No. 12-1] at 73.
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affirmed German’s conviction and senten8eeGerman v. State701 So.2d 881 (Fla. 4th DCA
1997) And hisdirect appeabecamdinal on November 7, 199BeeFourthDCA Mandatd ECF
No. 12-1] at 105.

Four years later,n 2001 Germar—now pro se—filed hisfirst Rule 3.850 motion to vacate
his convictionand sentenceSee2001 Rule 3.850Motion [ECF No. 121] at 107.In this first
attempt at collateral review, Germargued thahis trial counsehad beernneffectivebecause he:
(1) did notuseall of hispreemptory challeng&and did not ask for moré2) threatenedo abandon
Germanif he electedto testify, and(3) failed to object tothejury instructionin which the judge
told the jurors that their verdict, whatever it whad tobe unanimousld. The statetrial court
adopted the Stats Response as its opinicand denied the motioon themerits SeeOrder
Denying2001 3.850 Motion [ECF No. 12] at 203 And the Fourth DCAoromptlyaffirmed.See
German v. State812 So.2d 424 (Fla. 4th DCA 2002).

In 2004, German filedhis secondRule 3.850motion In this second collateral attack,
German saidhat he had discoveresbme “new’evidence—evidence whichhe insistedcould
have been used to impeacle thead’ detective, James Ca2004 Rule 3.850 MotiofECF No.
12-1] at 211. This second 3.850 motion also conternlatthe trial court had erred by admitting
into evidenceDenisés transcriptionof Detective Murrays police reportld. The state trial court
rejected both arguments. Starting with the first, the court determined that tbacevidas not

“newly discovered” because German had waited morettharyears from the date on whiche

°>Two years is the applicable statute of limitations under Rule 3.850 for newly elisdavidence.

SeeFLA. R.CrIM. P.3.8500) (“No motion shall be filed or considered pursuant to this rule if filed

more than ¥ears after the judgment and sentence become final unless it alleges that (1) the claim
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discovered the evidendefore filing his mabn. Order Denying2004 Rule 3.850 MotiofECF
No. 121] at 254. As for the second, the court concluded thatltm was timebarredand—in
any event—successived. Again, he Fourth DCAaffirmed.SeeGerman v. State914 S0.2d72
(Fla. 4th DCA 2005).

In 2006, Germarfiled his first state habeapetition beforethe Fourth DCA In it, he
maintainedhatthe trial court had erred by instructing the jury tliepraved-mind second-degree
murder vas a lesseincluded offensef first-degree murde6See2006 State Habeas PetitiffCF
No. 122] at 2. The Fourth DCA deniettis petition SeeOrder Denying 2006 State Habeas
Petition[ECF No. 12-2] at 34.

Laterthat same yeaGermarfiled hisfirst federal habeagetition under 28 U.S.C. § 2254
in this Cout. See2006 Federal Habeas PetitifCF No. 122] at 36.Noting that hisconviction
becamefinal in 1997—and thatthe Antiterror and Effective Death Penalty &Etoneyear
window thus closed in 1998this Court deniethatpetition as untimelySeeOrderDenying 2006
Federal Habeas PetitigCF No. 122] at 161 Both the Eleventh Circuit and the Supreme Court
denied Germadrs requests for furthereview. SeeEleventh Circuit Order Denying Certificate of
Appealability [ECF No. 122] at 168;Letter fromSupreme Court Clerk [ECF No. 12-2] at 214.

Having thus failed in federal courh 2008,German returned tstate court and filetlis
first motionto correct his sentence undeule 3.800See2008 Rule 3.800 Motion [ECF No. 42

2] at217. The trial court dnied tls motion,and the Fourth DCA affirmed&eeOrder Denying

is made within 2 years of the time the new facts were or could have been discovarétewit
exercise of due diligenfg).
® SeeAEDPA, 28 U.S.C. § 2244(d)(1).



2008 Rule 3.800 MotiofECF No. 122] at 237; FourttDCA Mandate[ECF No. 122] at 241
German filedsimilar state habeggetitionsin 2011 (his secongland 2012third)—both of which

the FourthDCA promptly deniedSeeOrder Denying2011Petition[ECF No. 123] at 61 Order
Denying 2012 PetitiofECF No. 123] at 84 And his appeals of those decisions to the Florida
Supreme Court were likewise unavailirf@eeOrda Denying Reviewof 2011 Retition [ECF No.
12-3] at 65; Order Denying Review of 2012 Petiti@CF No 123] at 89.1n 2012, theFourth
DCA warned German thaif he continuedo file motions for postonviction relief, havould be
sanctionedSeeOrderDenying 2012 PetitiofECF Na 12-3] at 84.

Undaunted,n Marchof 2012, German brouglhis secondmotion under Rule 3.800. In
this one, Germaclaimedthat the trial court had calculated his sentencerrectly See2012 Rule
3.800 Motion [ECF No. 1:3] at 91.This time,the trial court granted Germans motionafter
finding thatthetrial judge hadniscalculated Germanguidelines rangeSeeOrder Granting 2012
Rule 3.800 Motion [ECF No. 12] at 138. As redress, the court ordered that German be
resentencedd. After sometortuous procedural hiccuggthetrial court resentence@erman on
the murder chargand reduced hilfe sentenceo 40 yearsSee2016 Resentencing Documents
[ECF No. 123] at 258-67.But the courtrefused to reducthe secondife sentencéserman had

receivedfor the armedrobbery convictiorf. Id. After this resentencing2016),Germanbrought

" Two years after granting German’s motion, the trial court reversed itself artédgaad then
denied) its order to resententak.at 179, 202. But, noting that the State had waited more than two
years to file its motion to vacate the resentencing orderf-burth DCA (wait for it) vacated the
trial court’s order vacating the original resentencing orS8eeOrder Vacating and Reinstating
Resentencing Order [ECF No. 12-3] at 251.
8 During the four years in which his 2012 Rule 3.800 motion was pending, German brought a
secondfederal habeas petitiosee2014 Federal Habeas Petition [ECF No-3lat 269, which

10



his third Rule 3.850 motion, whicthe trial courtdenied.See2016 Rule 3.B0 Motion [ECF No.
12-4] at & Again, the Fourth DCAffirmed SeeReportat 6

The following year (2017), German filed this Petitibmtotal,then,German has had a jury
trial andtwo sentencing he has taken direct appealandhe has filed three Rule 3.850 motions
(2001, 204, 2016), three state habepstitions(2006, 2011, 2012jywo Rule 3.800 motions2009
and 2012), and three federal habeas petitions (2006, 2014, P@lAas lost at every leveland
he will lose here, too.

THE OBJECTIONS

German’s Petition lobs fifteen claims against almost every facet of higlyingecriminal
conviction. In Claim OneGermanargues that his trial counsel was ineffective for failing to object
to “the trial court’s imposition of multiple punishments for the same offefsat.at 7. In Claim
Two, Germansaysthat the trial court erreboth by denying him a hearing anay using an
“inadequate procedurdor determining the daten which his “newly discovered evidente
became availabldd. at 10.In Claims Three and Four, German alleges that his trial counsel was
ineffectivefor failing to depose or cativo withessesDetective James CaandDenise Id. at 12,
15. In Claim Five, Germaavers that the trial court erred by allowibgnise’stranscribechotes
into evidence.ld. at 17. In Claim Six, Germaoontendsthat the tri& court violated the
Confrontation Clausby admittingcertainhearsay statementsl. at 18. In Claim Seveiierman
assertghat his trial counsel was ineffective for failinguse all ten of his peremptory challenges.

Id. at 19. In Claim Eight, Germagriticizes the trial courtfor including the names of his €o

this Court denied as successiseeOrder Denying 2014 Federal Habeas Petition [ECF Nel]12
at 2.
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defendants-who were not on triakin the jury instructionsld. at 20. In Claim NineGerman
submitsthathis trial counsel was ineffective for threatenittgabandon him if he testifietd. at
22. In Claim Ten, Germamsiststhat the trial courtviolated [his] right to due process when it
imposed an increased sentence based upon judicial vindictiveltesst”24.In Claim Eleven,
German saythatthe Mirandawarningshe receivedvereinadequateld. at 25. In Claim Twelve,
Germanarguesthat the trial courtdenied him due procesghenit “changed the definition and
elements of justifiable homicide in its instructions tojthg.” Id. at 26. In Claim Thirteen, German
contendsthat thetrial court erred in denying his motidor acquittal becausehe says-the
evidence was insufficient to sustdiis convictionsld. at 27. In Claim Fourteen, Germalames
his lawyer for not closing lastthat is, for not objecting to the procedure by whloh State gave
its closing argumentafter German’s counsel had finisheldl. at 28. And, in Claim Fifteen,
German arguethat “the cumulative errofsic] in this case resulted in the denial of petitioner’s
right to a fair trial.”ld. at28.

In her Report, Magistrate Judge Reid recommended that this Court deny eight of those
claims asboth unexhausted andhecause théime to exhaust them had elaps@docedurally
barred.SeeReportat 16. German objectsSeeObj. 1-4.For these unexhaustednd procedurally
defaultedclaims, German advances three arguments.

First, German says that he did exhaust Claim GezObj. at 2. Although Judge Reid
found that Germaadmittedhis failure to exhaust this Claim, German insists that his admission
was,in so many words, compelled by “the format of the habeas corpus petition which inmates are
required to use when submitting his claims in this Coldlt.In fact, German assures us, he raised

this Claim in gprior motion for postconviction reliefld. SecongdGerman challenges the Report’s
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conclusion that he failed to exhaust Claim Sreid. at 6. In particular, German quibbles with
Judge Reid’s determination thatith respect to this Clainme had not “fairly presented” a federal
issue in his stateourt appealld. Third, citing the Supreme Court’s decisionNtartinezv. Ryan

566 U.S. 1 (2012), German asks this Court to excuse his failure to exhaust Claims Three, Four,
Ten, Eleven, Twelve, Fourteen, and Fifteen becatmesays—thoseclaims were sosubstantial”

that no competent counsel would have omitted them. Obj. at 4.

The Report also rejected each of German’s remaining claims (Two, Five, &@ylet),
Nine, and Thirteen) on the merits, and German objects to the Report’s findings ez Seedl.
at 4-9.

This OrderoverrulesGerman’sObjectionsfor three main reasonsFirst, Claims One,
Three, Four, Eleven, and Fourteame unexhausted, procedurally defaulted, -awbspite
German’s insistence to the contrargieither meritoriousor “substantial’ SecongdClaims Five,
Six, Ten, Twelve, and Fifteen are procedurally defaulted, and German has failpplycesuable
excuse.Third, as toClaims Two, Seven, Eight, Nine, and Thirtegaermanhas not established
that the state court’s determinationslaied the strictures of 28 U.S.C. § 2254(d). German’s
Petition is therefor®ENIED.

THE LAW

l. AEDPA Generally

AEDPA instructs district courts to deny anlaim that was'adjudicated on the merits
a statecourt proceeding unlessatadjudication “resulted in a decision that was contrary to, or
involved an unreasonable application dearly established Federal law, as determined by the

Supreme Court of the United Statesresulted in a decision that was based on an unreasonable
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determination of the facts in light of the evidence presented in the &taté proceeding.”
Harrington v. Richter562 U.S. 86, 97-98 (2011) (summarizing 28 U.S.C. 8§ 225&1))—

To have“adjudicatedthe claim]on the merit$ the state court need notveaissued any
kind of formal opinion or even outlined its reasonittg.at 99(“When a federal claim has been
presented to a state court and the state court has denied relief, it may be presuredstiiat t
court adjudicated thelaim on the merits ithe absence of any indication or stktes procedural
principles to the contrari).. Rather, when a state codides not include the reasons for the denial,
the federal court must look through the unexplained decision to the last related statet
dedsion that does provide a rationale” and “then presume that the unexplained decisiod adopte
the same reasoningWilson v. Sellers138 S. Ct. 1188, 1192 (2018).

“Clearly establishedrederal law”means the holdings, as opposed to the dicta[té
United State Supreme Cols} decisions as of the time of the relevant statert decisiorf
Williams v. Tayloy 529 U.S. 362, 412 (200000 be*“contrary to clearly established federal law,
the state court must either (1) apply a rule that contradictgotierning law set forth by Supreme
Court case law, or (2) reach a different result from the Supreme Court whenviticathterially
indistinguishable facts¥ard v. Hall 592 F3d 1144, 1155 (11th Cir. 2016)@ned ujp

For “a state cours applicationof [Supreme Court] precedent” to baufireasonable, the
state coutts decision must have been more than incorrect or erroneous. The state court
application must have been objectively unreasonalégggins v. Smith539 U.S. 510, 521
(2003) cleanedup). “[I]t is not an unreasonable application of clearly established Feder&biaw
a state court to decline to apply a specific legal rule that has nosgearelyestablishedy [the

Supreme] Court.Harrington, 562 U.S.at 101. “And an unreasonable applicatior those
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holdings must be objectively unreasonable, not merely wrong; even clear error wilfficet $0
satisfy this high bar, a habeas petitioner is required to show that the stats ndumy on the
claim being presented in federal court was so lacking in justification that there wasraneir
understood and comprehended in existing law beyond any possibility for fairmjsid¢d
disagreement.Woods v. Donaldb75 U.S. 312, 316 (201%)léaned up

Section 22541) similarly prohibitsfederal judges from reevaluatiagstate court’s factual
findingsunlessthose findingsvere “based on an unreasonable determination of the facts in light
of the evidence presented in the State conateeding.28 U.S.C. § 2254(d)lo establish that a
state court’s factual findings were unreasonghlee petitioner must rebut ‘the presumption of
correctness [of a state cdurtfactualfindings] by clear and convincing evidenteWard 592
F.3dat 1155-56 (quoting 28 U.S.C. § 2254(e)(1)).

“AEDPA’s standard is intentionally difficult to meetWoods 575 U.S. at 31%cleaned
up). When eviewing state criminal convictions on collateral reviefgderal judges are required
to afford state courts due pest by overturning their decisions only when there could be no
reasonable dispute that they were wrong. Federal habeas review thus existseaab agginst
extreme malfunctions in the state criminal justice systems, not a substitutedinary error
coarrection through appealld. at 316(quotation marks omitted)

Il. AEDPA Exhaustion

Under AEDPA, petitiones mustfile their federal habeas petitiswithin one year othe
date on which their convictions became fifaee28 U.S.C. § 2244(d)(1)As relevant here,
AEDPA requires “total exhaustior*~each othe petitiors claims, in other wordsnusthave been

“fairly presentetito the statecourt for adjudication See28 U.S.C. 8§ 2254(b)(1)(A)see also
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Rhines v. Weber544 U.S. 269, 274 (2005) (EDPA preserved_undys total exhaustion
requirement”).

Generally speaking;mixed” petitions—those with both exhausted and unexhausted
claims—must be dismissedelley v. Sey, Fla. Dept. of Corr, 377 F.81 1317, 1351 (11th Cir.
2004) (“[A] district court must dismiss such mixed petitions, leaving the prisoner with the choice
of returning to state court to exhaust his claims or of amending or resubnfietinglieas petition
to present only exhausted claims to the district co(zckeaned up. But “when it is obvious that
the unexhausted claims would be procedurally barred in state court due telavsiatecedural
default, we can forego the needlgsdicial ping-pong’ and just treat those claims now barred by
state law as no basis for fedenabeasrelief.” Snowden v. Singletaryt35 F.3d 732, 736 (11th
Cir. 1998. One more thing on procedural defaultsederal courts may not review a claim
procedurally defaulted under state law if the last state court to review the dtesdearly and
expressly that its judgment rests on a procedural bar, and the bar presents an independent and
adequate state ground for denying reliéfill v. Jones 81 F.3d 1015, 1022 (11th Cir. 1996).

There are, however, two exceptions to the general rule that alfeol@rtamay not consider
a procedurally defaulted claim on the merftsause and prejudice” and “actual innocenc&e®
Dretke v. Haley541 U.S. 386, 393 (2004)[A] federal court will not entertain a procedurally
defaulted constitutional claim in a petition for habeas corpus absent a showsagsef and
prejudice to excuse the defaiWe have recognized a narrow exception to the general rule when
the habeas appliod can demonstrate that the alleged constitutional error has resulted in the
conviction of one who is actually innocent of the underlying offéjissee alsdharpe v. Warden

898 F.3d 1342, 1346 (11th Cir. 2018A federal court cannot review a procedurally defaulted
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claim unless the petitioner can show cause for the failure to properly present thandaactual
prejudice’ (citing Wainwright v. SykesA33 U.S. 72, 87 (197))) “To establish ‘cause’ for a
procedural default, a petitioner must demaatstthat some objective factor external to the defense
impeded the effort to raise the claim properly in the state calright v. Hopper169 F.3d 695,
703 (11th Cir. 1999). “[A]llegations [supporting cause and prejudice] must be factual andtspecifi
not conclusory.Chavez v. S&g Fla. Dep’t of Corr, 647 F.3d 1057, 1061 (11th Cir. 2011).
ANALYSIS

As an initial matter, there is no dispute that German’s Petition is tilBeBReport at 10.
The statecourt, after all,vacated German’s original judgment aedentencetlim (on the murder
count)to 40 yearsn prisononJune 26, 20LSeeResentencing FormiECF No. 123] at 258-67.
A habeas petition filed after a vacated judgment is not “second or successive if itfggmienew
judgment™™—so long as the new judgméhauthorize[es] the prisoner’s confinemé&nhRatterson
v. Sec’y, Fla. Dep’t of Corr.849 F.3d 13211325, 1326-2711th Cir. 2017) (en bahg¢quoting
Magwood v. Pattersqrb61 U.S. 320, 332 (2010)Therelevant question is not the magnitude of
thechange, but the issuance of a new judgraettiorizingthe prisoner’s confinemeiitid. Given
AEDPA's oneyear windowGermarthushad until June 25, 2018 to file this Petition. Becehese
filed it on October 13, 2017, ¢Petition is timely.

l. The Unexhausted ClaimsOne, Three, Four, Five, Six, Ten, Eleven, Twelve,
Fourteen, andFifteen

A. Exhaustion
Habeaspetitioners generally cannot raise federal court claims that were not first

exhausted in state couBee28 U.S.C. § 2254(b)(1A) (requiring that the applicant has
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exhausted the remedies available in @wurtsof the state). To count as exhausted,federal
claim must béfairly presentetito the state courRicard v. Connor404 U.S. 270, 275 (1971).
And, to be fairly presented]i] t is not sufficient merely that the fedehalbeagpetitioner has been
through the state courts. nor is it sufficient that all the facts necessary to support the claim were
before the state courts or that a somewhat similar-lstatelaim was made Kelley, 377 F.3d at
1343—-44(citing Picard, 404 U.S. at 27576). Rather,"a state prisoneimust] presentthe state
courts with the same claim he urges upon the federal coBitafd, 404 U.S. at 275ifternal
citations omitted). In doing so, thepetitioner mustpresentis claimsin such a way‘that a
reasonable reader would understand each ™@aparticular legal basis and specific factual
foundation.”Kelley, 377 F.3d at 13445(citing Picard, 404 U.S. at 277)Finally, the petitioner
must“present his claims to the state’s highest court, even if such review is idisargt if such
review is partof the ordinary appellate review procedur®lancill v. Hall, 545 F.3d 935, 939
(11th Cir. 2008).In practice, these rules “afford the state courts a meaningful opportunity to
consider allegations of legal error without interference from the federal gudicMcNair v.
Campbel] 416 F.3d 1291, 1302 (11th Cir. 2005).

The Magistrate Judgeoncludedthat German had failed to exhauStaims One, Three,
Four,Six, Ten, ElevenTwelve, Fourteenand FifteenSeeReport at 10. In fact, according to the
Magistrate Judge, German had conceithad—aside from ClainSix—each of these Claims was
unexhaustedd. German objects to this conclusiasit appliesto Clains Oneand Six SeeOb.

2-49

® German does not object to the Report’s conclusion that Claims Three, Four, Ten, Eleslee,
Fourteen, and Fifteen are unexhaustekObj. at 4. The Court has reviewed this aspect of the
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In Claim One German alleges that his statal counsel was ineffective for failing to attack
his convictions under the Double Jeopardy ClaBst at 7In his Objectionsiermaragrees that,
“[i]n the habeas petition, the petition did state that this claimneasxhausted below.” Obj. at 2.
But German attempts excuse this glaring omission by blamitige format of the habeas corpus
petition which inmates are required to use when submitting his claims in this’"Gourt.

The Courtcannot accepBermans characterizatioof thehabeagorm, which adequately
allows petitioners to describe whether their claims are exhausied, if so, how, when, and
where SeePet.at 9 Nor does German’attempt to rely on théorm’s “format” to excuse his
concession make any sen€&rman after all,wrote the following unambiguous concession onto
a cleansheetof paper: “Petitioner did not exhaust state remedies on this issue becauss there i
currently an absence of available state corrective process, and it appears that therPeigtinn
right under the law of the StawéFlorida to pursue the issue at this poitd."at 8. More dispositive
still, on the next page, German anseetNo” when asked'If you appealed from the judgment
of conviction,did you raise this iss Id. at 9 (emphasis added). In saysmgGerman(correctly)
explainedthat ineffectiveassistancef-counsel claims “cannot be raised in direct appeal in
Florida.” Id. But this procedurairuism does not justify German’s failure to push tugstion—
as he was required to-gean hiscollateral appeals.For this reason alone, German’s Claim @ne

unexhausted.

Report’s conclusion for clear err@eeFeD. R. Civ. P. 72(b)—and, seeing none, now adopts and
affirms it.
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Either way, even nowermannever suggestthat he raisg Claim Onein his 2001
collateral appealSeeObj. at 2.To the contrary, in hi®©bjectionsGerman averthat heasserted
Claim Oneonly in his 202 Rule 3.800 motioni®Id. Not so. Inthatmotion, Germanarguedonly

that “the trial court arrived at an illegal sentence by calculating pairiteeiguideline scoresheet

10 This discussion highlights an interesting (if tangential) issue. As we hawtiststd—q.v.,the
above analysis on timeliness second (or, as here, third) federal habeas petition is not “second
or successive” within the meaning®2244p)(1) if it follows a resentencind=xtrapolating from

this principle, one might suppose that, to (re)exhlaissiederal claims, a federal habeas petitioner
must, in his first (state) collateral attaakter the resentencing, (re)raise all the claims he had
exhaustedbeforethe resentencing. So, for example, one mégininise that, because German was
resentenceth 2016—and since that resentenci(ig)startedhis AEDPA clock—this Court, in
deciding which claims he’s exhausted, should look to the claims he advanced in his 2016 Rule
3.850 motion (rather than those he made in 2001). If this were the rule, all fifteen lafrirele
makes here-and not just the ten he failed to raise in 20@lould be unexhausted, because he
failed to addresany of these objections in 2016.

On the other hand, since the resentencing plainly did not disturb (and, if we're beisg hone
had nothing to do with) his underlying criminal convictieand given that all but one of liaims
here(Claim One on Double Jeopardy) attack his conviction, not his sertet'séard to see why
we would require him to (re)assert the liabHitgsedclaims he had already fully exhausted.
(Interpolation: The resentencirgwhich resulted from an incorrect guidelines calculation
likewise had nothing to do with the Double Jeopardy Claemakes here.)n this respect, see
Magwood 561 U.S. at 340 (Afteresentencing, “[a] petitioner may not raise in federal court an
error that he failed to raise properly in state court in a challenge to the judgitecting the
error.” (emphasis added)). This latter viewwvhich this Courtwill follow here—finds added
support in the efficiency concerns Congress addressed when it enacted AEB&®illiams v.
Taylor, 529 U.S. 362, 386 (2000)gbngress wished to curb delays, to prevesitials on federal
habeas, and to give effect to state convictions to the extent possible under law. dgharctairts
are able to fulfill these goals within the bounds of the law, AEDPA instriuets to do sd) . After
all, since the resentencingd not everpurport to addresthe propriety of German’s convictien
and since the state’s highest court had already rejected German’s challenges to ittadreenv
it would seem a waste of everyone’s time to require him, like Sisyphus, to push tbdiadality
rock all the way up the same didl of (futile) state appeals.

Fortunately while the issue appears to be one of first impression in this Circuit, the Court
need not resolve it here, becaus®ven assuming that German properly exhausted Claims Two,
Five, Eight, Nine, and Thirteen by raising them in his 2001 metibese “exhausted” claims are
meritless in angvent (Of course, the result would be the same if German had to (re)raise these
five claims in his 2016 motion because, in that case, the claims would be unexhausted and, under
the test laid out iMartinez infra I.C., insubstantial.)

20



that were obtained through the improper use of a hibitualgzejdoffense ashe primaryoffense
at conviction.” 202 Rule 3.80 Motion [ECF No. 123] at 93.And, whenhe appealethe denial
of that motion, heontended onlyhat hissentence violated the Double Jeopardy Claaese2012
Rule 3.80 Appeal Openingrief [ECF No. 123] at 212—not, as he nowuggestghathis counsel
was ineffectivdor failing to challengehis conviction on Double Jeopardy grounéi®et. at 7
Claim One in short, is unexhausted.

In Claim Six,German saythat the trial court’s admission of heardagtimonyviolated
his right to confront the witnesses against teed. at 18 But the law is clear thatstatecourts
determinatiorof stateevidence lawdoesot present a cognizable federal habeas claedwilson
v. Corcoran 562 U.S. 1, 5 (2010) [(W]e have repeatedly held that federal habeas corpus relief
does not lie for errors of state lawciting Estelle v. McGuire502 U.S. 62, 67 (199)). German
(notably) does not object to this conclusi®eeObj. at 6 Instead, German insists that he did, in
fact, raise a federal Confrontation Clause claim imdhiect appeald. In the alternative, Helames
his appellate counsel’s ineffectiveness h@s failure to presend Confrontation Clause claion
direct appealld.

In hisdirect appeal, Germaadmittedlydedicated four full pagesf his opening briefo
thetrial court’s admission dfiearsay testimonyseeDirect Appeal Opening BrigECF No. 12

1] at 47 67—70Butin this discussior-protractel though it was-German’s counsealrgued only

11 He also claimed that “the successor judge reversibly erred in overruling Gadidis order
which required appellant to be resentenced with the use of a correatesheet,” and that “the
successor judge lacked jurisdiction to grant the stats [sic] untimely motisadonsideration.”
2012 Rule 3.800 Appeal Opening Brief [ECF No-3lat 217. The Fourth DCA granted German
relief on the second argumenand remandefbr him to be resentenceebut held that “appellant
cannot raise a double jeopardy claim attacking his convictions under rule 3.8@D(a)252.
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that the trial court had violatdelorida law in admitting certain hearsay statemefdsat 67.In
particular, German listed three specific hearsay grievaioss, as to withesses Don Allie and
Deputy Williams, German said that their testimony did not meet the strictuf@s oBTAT. §
90.801(2)(c)—which governs the admissibility of statements “of identification of a person made
after perceiving the persor”becauséa description of an individual is not an identification of an
individual.” Direct Appeal Opening Brief [ECF No. 413 at 6768. Secondwith respect to the

trial court’s alternative ruling thahe victim’s statements tetective Williams were admissé

as “excited utterancesid. at 68,Germancontendedhat the State had failed to lay “a predicate”
for its position that “the necessary state of mind is présehtat 69.Third, German objected to

the court’s decision to admit the victim’s statensett paramedic Steven Woodberry as either
excited utterances @tatements made for diagnosis or treatmieiniat 69-70. As to the former,
Germarnsubmittedagain) that the State had failed to lay a proper foundation and that, in any case,
the statementshould have been “limited to a victim’s pain and sensatiddsdt 70. As to the
latter, German insisted that Woodberry’s testimahgutwhat the victim had told him (i.e. “that

a black female had knocked on his door and that he opened the doortflacthéemale and two
other black males had entered the apartment and demanded that he open the safé™favas no
the purpose of medical diagnosis or treatmddt.”

At no point, however, did German’s brief contetidit any of these statements were
“testimonial” within the meaning of the Confrontation Clause or, relatedly, that their ngrima
purpose was to “establish or prove past events potentially relevant to later cprogecutions.”
Michigan v. Bryant562 U.S. 344, 356 (2011) (citingavis v.Washington547 U.S. 813, 847

(2006)) German, in fact, did not citesinglefederal case at all or explain how the state cases he
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did cite implicated the Confrontation Clauseeven obliquely See generallyDirect Appeal
Opening Brief [ECF No. 12] 67-70. German’sappellate briedid, to be sure, mention the
Confrontation Clausence—though even thenjt did so only in passing Id. at 70 (“The
cumulative effect of the Cous rulings regarding these inadmissible heastatements over the
Defendants oljections violated Appellaig Sixth Amendment right taconfrontation as
guaranteed by the United States Constitution, and resulted in subgiegjtidice to Appellant,
thereby denying his right to a fair trial, requiring a reversal ofAppgellant’s corvictions?). In
these circumstances, the Court agrees with the Magistrate Judge thehsonable readeof
German’s appediwould understaridthat he waggrounding hisargumentin the Confrontation
ClauseKelley, 377 F.3d at 13445(citing Picard, 404 U.S. at 277)Certainly, German failed to
“afford the state courts a meaningful opportunity to consider allegatioathis Confrontation
Clause rights had been infring@dcNair v. Campbell416 F.3dL291, 1302 (11th Cir. 2005).

This conclusiorfinds support irthe Eleventh Circuit’s decisiom McNair, where—as
here—the petitioner’s hine page petition . . . did not cite a single federal case; its only mention of
federal law was a repetition of the concluding paragraph of his argument before thefCourt
Criminal Appeals. Id. at 1303 Affirming the district court’s determination that McNair’s claims
wereprocedurdy barred the court held thaMcNair had not‘fairly presentet his federal claim
because

[he] never cited any United States Supreme Court or federal appellate court case

dealing with extraneous evidence, nor did he mention the presumption of prejudice

that arises under federal law when jurors consider such evidence. Instead, he relied

on state law opinions to argue a state law claideua state law standard, citing a

lone federal district court opinion (which itself did not mention the federal

presumption of prejudice) only as part of a string citation illustrating various courts
holdings with respect to extraneous evidence in the jury room.
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Id. at 1304.

McNair's holding in this respect is not (at alperrational. Eight years later, for example,
inlvy v. Fla. Dep’t of Corr543 F. App’x 92311th Cir. 2013), the Eleventh Circaigain affirmed
the district court’smposition of gprocedural bar, wherelike German—the petitioner had failed
to cite any federal law in his stateurt appeal. As the court explained:

Although vy summarily claimed on direct appeal of his state conviction that the

state trial court violated honstitutional right to a full and fair cross-examination

of his accuser, vy failed to indicate that this claim was federal in natures\t¢e n

labeled this claim as a federal claim. He did not cite the U.S. ConstitutieseaF

statute, or federal cadaw in support of this claim. He cited only state case law.

And, the state case law he cited did not address federal law.

Id. at 927. The same could be said of German’s direct appeal in thisnthesd, the Eleventh
Circuit has specifically addresste sufficiency o federal habeas petitioner’s passiogation
lessreference—in his statecourt direct appeakto the Confrontation Claus8eel.ucas v. Secly
Dep’t of Corr, 682 F.3d 134Z11th Cir. 2012) And, as here, the Eleventh Circuit found that
“[s]imply referring to a constitutional right of confrontation of witnesses is not facisat

reference to a federal claiimld. at 1351(quotation marks omitted{serman, in sum, failed to

“fairly present[]” ClaimSix in his direct appeaf

12 For the first time in hi®bjections,German blamehis failure toexhaustClaim Six on “trial
counsel ad/or appellant counsel’s ineffectiveness.” Obj. dnh6aying so, however, German is
really arguing, not that hexhaustedClaim Six, but that his neaxhaustion should bexcused
The problem, of course, is that, in his Petition, German claims only that he edh@lzste Six,
Pet. at 18; he never say®r even suggeststhat his norexhaustion of that Claim should be
excused. More fundamentally, he never presented this (new) argument to the Magidgete J
who thus never had a chance to considervtriting her Report. This Court will not consider an
argument German never submitted to the Magistrate Judge in the first ingans@liams v.
McNeil, 557 F.3d 1287, 1292 (11th Cir. 2009TIfe district court in this case had the discretion
whether toconsideWilliams's argument regarding timeliness of his habeas petition when he did
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Lastly, the ReportleterminedhatGerman had properly exhaus@thim Five—in which
German avers thdhe trial court “committed fundamental error by permitting into evidence the
secretary’s transcribed record of a police report as petitioner's conféBainat 17+because
the issudhad been litigated at trigheeReport at 23Neither side objeedto this conclusionBut,
reviewingthe issuefor clear erroythis Court disagree3.o exhaust a claim, the petitioner must
present iton direct appeal SeePope v. Rich358 F.3d 852, 853 (11th Cir. 2004T bie United
States Supreme Court has interpré8&2254(c)to require a state prisoner to present his claims to
the states highest court, even if review is discretionary, wheshseview is part of the ordinary
appellate review procedutgciting O’Sullivan v. Boerckeb26 U.S. 838, 845 (1999. German
did not raise Claim Five in hitirectappeal See generallirect AppealOpening BriefECF No.
12-1] at 46. Nor does anyone ever suggest that h€ttiom Five then is alsounexhausted.

The Court thereforaffirms the Report’s determination th@aaims One, Three, Fousjx,
Ten, Eleven, Twelve, Fourteeand Fifteenare unexhaustedn addition, the Court finds that
German did not exhaust Claim Five, either.

B. Procedural Default

The Reportffound that evenif German were to bring thessmexhaustedlaimsin state
court, they wouldbe procedurallyefaultedbecaus€l) his direct appéas over and (2) he has
no additional post-conviction motions available to BaeReportat 12 cf. Greenwood v. Sec'y,

Deptof Corr, 794, F. Appx 831, 834 (11th Cir. 2019)I¢is clear that Greenwooslunexhausted

not raise the argument in the first instance to the magistrate’jydgdeited States v. Howel231
F.3d 615, 622 (9th Cir. 20007T{o require a district court toonsider evidence not previously
presented to the magistrate judge would effectively nullify the matggtrdgés consideration of
the matter and would not help to relieve the workload of the district cpurt.”

25


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2254&originatingDoc=Id3bcdbb789f611d9b6ea9f5a173c4523&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)

claim would be procedurally barred in state court because he has not alleged neovgrdis
evidence or a new constitutional righaind “second or successifule 3.85(etitions are not
permitted absent allegations of newly discovered evidence or a new constitugjbtiglcteaned

up)).

German doegot object to this conclusion, and it is plainly right in any event. At the very
least, it is not clearly erroneousder [ED. R.Civ. P. 72(b) Rule 3.850 motionsafter all,must be
filed within two years othefinal judgmentSeeFLA. R. CrRiM. P.3.850(b)(“A motion to vacate a
sentence that exceeds the limits provided by law may be filed at any time. No otlwer shall
be filed or considered pursuant to this rule if filed more than 2 years after thraguitdgnd
sentence beconfaall.]”). The state court enteréglermans amended judgmentthe judgment
that incorporated his resentencirgn June 26, 201 SeeResentencing FormiECF No. 123] at
258-67. His window for filing another Rule 3.850 motion thus expired on June 25, 2019.

The Court, then, affirms the Report’'s conclusion aimsOne, Three, FouSix, Ten,
Eleven, Twelve, Fourteen, and Fifteare procedurally defaultedAnd, for similar reasons, the
Court overrules the Report and finds that Claim Five is likewisauitet.

C. Cause and Prejudice

Noting that he did not have a lawyer during his mmstviction motions practiee.and
relying heavily on the Supreme Court’s decisioMiartinez—Germanasks this Courto excuse
his procedural defaulseeObj. at 1-5His request is unpersuasive.

German faces a tough uphill batti€ause” after all, isa rather narrovexceptionto the
general rule that procedurally defaulted claims should be dismiSeeMize v. Hall 532 F.3d

1184, 1190 (11th Cir. 2008)A procedurally defaudtd claim can support federal habeas relief in
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only two narrow situationy.. “Causé exists onlyif “there was some objective factor external to
the defense that impeded counselfforts to comply with the Stateprocedural rule.ld. (citing
Murray v. Carrier 477 U.S. 478, 488 (1986) (internal alterations omjjtepetitioner can meet
the “causé element by showingither that the factual or legal basis fars claim was not
reasonably available to counssde Reed v. RqQg68 U.S. 1, 161(984),0r that“some interference
by officials” made compliance with the state procedural law impracticabé&eBrown v. Allen
344 U.S. 443, 486 (1953).
Before 2012, § 2254 petitionezsuld not establish “cause” by relying merelytheerras

of their stateappointectollateralcounselSeeColeman v. Thompsp801 U.S. 722 (1991) There
is no constitutional right to an attorney in state fmmstviction proceedings. Consequently, a
petitioner cannot claim constitutionally ineffective assistamsiceounsel in such proceedings.
(internal citations omittégl. In that year, however, the Supreme Court carvedaonarrow
exception taheColemarrule, under which a § 2254 petitioner could excuse his procedural default
in the following (very limitedcircumstance

Where, under state law, claims of ineffective assistance of trial

counsel must be raised in an iniraview collateral proceeding, a

procedural default will not bar a federal habeas court from hearing

a substantialclaim of ineffective asstance at trial if, in the initial

review collateral proceeding, there was no counsel or counsel in that

proceeding was ineffective.
Martinez 566 U.S.at 17 (emphasis addedAs the Court noted, ila Martinez scenario “the

collateral proceeding is in many ways the equivalent for a prisowiect appeal as to the

ineffective-assistance claimld. at 11.
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The following year, the Court appli@dartinez not just to states thaixpresslypreclude
defendants from raising ineffectiveness claims on direct appeal, but also to steeéfedhively
do so.See Trevino v. Thaleb69 U.S. 413, 429 (2018)Thus, for present purposes, a distinction
between (1) a State that denies permission to raise the claim on direct appeal andtéhatSt
in theorygrants permission but, as a matter of procedural design and systemic operatiena denie
meaningful opportunity to do so is a distinction without a differéhce.

Still, this exception remains a narrow oSee Lambrix v. Sgg Fla. Dept of Corr., 756
F.3d 1246, 1260 (11th Cir. 2014)n general, lack of an attorney and attorney error in state post
conviction proceedings do not establish cause to excuse a procedural defadt.fih 2017, the
SupremeCourtmade it narrower still by delimiting thdartinezexception onlyto claimsthat the
postconviction lawyer was ineffective for failing to challengeittt®mpetencef trial counsel.
SeeDavila v.Davis, 137S. Ct 2058, 2062 (2017) (“[Ineffective assistance by a prisoner’s state
postconviction coured [could act] as cause to overcome the default of a single-elaigifective
assistance of trial counsein a single context-where the State effectively requires a defendant
to bring that claim in state postconviction proceedings rather than onappessl.”);,cf. Martinez
566 U.S. at 14 (“The rule d@olemangoverns in all but the limited circumstances recognized
here.”).

To show “cause’under Martinez then, German must establistne following three
elements(1) Florida “effectively” prohibits prsoners from advancing ineffectiveness claims on

direct appeal(2) in his “initial-review collateral proceedifigGermaneither had'no counsel*3

BWhile Martinezdid not explicitly hold tlat its exception applies to petitioners who were se
at their initialreview collateral proceeding, the Eleventh Circuit has subsequéarilyed that it
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or elsehis counsel was constitutionally ineffective; and {&) claim of ineffective assistanoé
trial counsels “substantial’ Martinez,566 U.S.at 17.

German has satisfied the first two elements .hbBreFlorida, “with rare exceptio)]
ineffective assistance of counsel claims are not cognizable on direct.apea v. State784
So0.2d 418, 43738 (Fla. 2001)And Germanhad “no counsel” for his initialeview collateral
proceedingSee2001 Rule 3.8501otion [ECF No. 12-1] at 107.

But, to qualifyunderMartinez the ineffectiveassistanc®f-counsel claira-the one the
pro sepetitioner should have raised in his initi@view collateral proceeding but didr4must be
“a substantial one, which is to say that the prisoner must demonstrate that the claiménas so
merit.” Martinez 566 U.Sat 14 And an ineffectiveassistanc®f-coun®l claim“has merit only
if the petitioner camake “a substantial showing of the denial of a constitutional fightat 14.

To dothis, the petitioner must satisfy the two elements of the test laid @itiokland v.

Washington466 U.S. 66§1984).See, eg.Newsom v. Sec’y, Dep’t of Car797 F. App’x 488,

does.SeeLambrix 851 F.3d at 1164. As that court explained: “The Supreme Court, however, set
strict parameters on the application of this exception. It appliesvdmiye (1) state lanequiresa
prisoner to raise ineffectivigial-counsel claims during an initial collateral proceeding and
precludes those claims during direct app&3lithe prisonefailed to properly raise ineffective
trial-counsel claims during the initial collateral proceedif8) the prisoneeither did not have
counsel or his counsel was ineffective during those initial state collateral procee@ndg4)
failing to excuse the prisorier procedural default would result in the loss ofsabstantidl
ineffectivetrial-counsel claini. Id. at 1164 (emphasis addedjee alsoRiggs v. Warden,
Blackwater River Corr. Facility685 F. App’x 812, 816 (11th Cir. 2017) (applyiMartinezwhere
“(3) the prisonethad no counsel (or his appointed counsel was ineffective by not raising
ineffectivetrial-counsel claims) in the initiakviewcollateralproceeding (emphasis added));
Sneathen v. Sec’y, Dep't of Corr87 F. App’x 567, 572 (11th Cir. 2019 5ieathen litigated his
postconviction motiorpro se after the state court denied his motion for appointed counsel.
Sneathen’pro sestatus establishes cause to excuse his procedural d8eeNMartinez, 132S.
Ct. at 1318.Sneathen’s claim is also substant@ged.”).
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496 (11th Cir. 2019) (“[THe district court properly determined that Claims 1 and 2 were
procedurally defaulted because Newsdid not show that his ineffectiveness claims were
‘substantialuncer Stricklandin order to overcome the default.”)First, the defendant must show

that counsét performance was deficient. This requires showing that counsel made errors so
serious that counsel was not functioning as‘thensel’ guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the deficient performance ptejoelice
defense.’Strickland 466 U.S. at 687.This requires showing that courise¢rrors were so serious

as to deprive the defendanfta fair trial, a trial whose result is reliable. Unless a defendant makes
both showings, it cannot be said that the conviction or death sentence resulted frakuaviome

in the adversary process that renders the result unreligédble.”

Starting with the firs(“deficient performance”Jactor, ‘the proper standard for attorney
performance is that of reasonably effective assistahdeSpecifically, “[the proper measure of
attorney performance remains simply reasonableness under prevailing professimsalld. at
688.1n making thisdeterminationcourts must consideall the circumstancésld. But “[j] udicial
scrutiny of counsés performance must be highly deferentidd. at 689. Because of the
difficulties inherent in making the evaluation, a court must indulge a strong presuirtipt
counsels conduct falls within the wide range of reasonable professional assistancs; that i
defendant must overcome the presumption that, under the circumstances, the challemged ac
might be considered sound trial stratedy. (cleaned up For this reasgn‘[s]trategic choices
made after thorough investigation of the law and facts relevant to plausible optimmsuaty
unchallengeablé Id. at 696-91 (emphasis addedJhis is becaus“the Sixth Amendment does

not guarantee the right to perfect counsel; it promises only the right to effessigéandeg” Burt
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v. Titlow, 571 U.S. 12, 20 (2013). Courts should remembreigther wordsthat “[t|here are
countless ways to provide efta® assistance in any given case. Even the best criminal defense
attorneys would not defend a particular client in the same’Visickland 466 U.S. at 689The
Court’s reviewof counséls performance, thereforshould focus “nofon] what is possible or
what is prudent or appropriate but only [on] what is constitutionally compel&uahdlerv.
United State218 F.3dL305, 131311th Cir. 2000)see alsd@urger v. Kemp483 U.S. 776 (1987)
(same) Finally, conclusoryallegations ofneffectivenessare insufficient to satisfy thgtrickland
test.See Boyd v. ComimAla. Dept of Corr,, 697 F.3d 1320, 13334 (11th Cir. 2012}" Taking
these vague and conclusory allegations together, the Alabama Court of CriminallsAppe
determined that Boyd’'s claim fell far short, on its face, of establishing
eitherStricklands performance or prejudice proiig.

Turning toStricklands second (“prejudice”) prondjtlhe defendant must show that there
is a reasonable probability that, but for courssehprofessional errors, the result of the proceeding
would have been differentStrickland 466 U.S. at 694. A reasonable probability is “a probability
sufficient to undermine confidence in the outcomid.”Note, however, that aourt need not
address bth Stricklandprongsif the petitioner fails to carry his burden asotee of those prongs.
Seeid. at 697(“Although we have discussed the performance component of an ineffectiveness
claim prior to the prejudice component, there is no reason for a court deadingfiective
assistance claim to approach the inquiry in the same order or even tsdotdhesomponents of
the inquiry if the defendant makes an insufficient showing on one. In particular, a calrtatee
determine whether counsglperformace was deficient before examining the prejudice suffered

by the defendant as a result of the alleged deficiefiies.
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At his initial (2001)collateratreview proceeding, German argued thiattrial counsel was
ineffective:(1) for not usingall his preemptorychallengessee2001 Rule 3.850 MotiofECF No.
12-1] at 109 (2) for threatening to abanddnm if he testifed, id. at 126-27; and(3) for not
objectingto the trial courts jury instruction that the verdibiad to be unanimousl. at 136.But
hedid not raisghe objections he now couches as Claims One, Three, Four, Five, Six, Ten, Eleven,
Twelve, Fourteen, and Fifteefhe question, then, is whether these claims are, on the merits,
“substantial.” They are not.

a. Claim One: Double Jeopardy

German did not raise Double dopardy challenge at trjgndirectappeal or in his initiat
review collateral proceedin@ee generallyTranscript [ECF No. 1-3]; Direct Appeal Opening
Brief [ECF No. 121] at 46 2001 Rule 3.850 Motion [ECF No. 4 at 107.He nowsays thahis
trial counsel wasinconstitutionallyineffective for failing to do soSeeMemo at 5His claim is
therefore unexhausted and procedurally barred unless he can show some excuse.

And (as we have said), to establtbiat excuseGGerman would need tdemonstrate both
deficient performance angrejudie. See Strickland 466 U.S.at 69798 (“The principles
governing ineffectiveness claims should apply in federal collateralgulowss as they do on direct
appeal or in motions for a netwal. . . . Since fundamental fairness is the central concern of the
writ of habeas corpugo speciaktandardeught to apply to ineffectiveness claims made in habeas
proceedings. (internal citations omitted) But German cannot show deficiency beaauss
Double &opardy claim is meritlessand so, his lawyer could not have been ineffective for failing
to raise it SeeUnited States v. Nyhyi€11 F.3d 1340, 1344 (11th Cir. 20q0)C]ounsel is not

ineffective for failing to raise claims reasonably siolered to be without merit(tleaned up)
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Germars Claim One boils down to this: his lawyer was ineffective, he $ay$ailing to
arguethatthe Double Jeopardy Clause barredSketefrom punishing hinfor bothfelony murder
and(the underlyingyobbery.SeeMemo at 5. As German points ¢tif the statute does natearly

authorize cumulative punishments, then the court must apply the test set out in Blackburge

U.S, 384 U.S. 299 (1932) to determine if offenses are sufficiently distingueshalpermit the
impositionof cumulative punishmentsld. And, German addssincethe elements diis robbery
offenseare wholly contained within the elements of felony murder, the state court didtete
Double Jeopardy Clause by sentencing him on botimts.Seeid. (“Because the felony murder
contains essential elements not contained in the robbery, but all theatsdentents necessary
for the robbery conviction are in fact contdhin and are necessary for the felony murder
conviction, the offeges are not sufficiently distinguishable to permit the cumulative
punishments.”).

But there are at least two problems with German’s posikost, as German concedes,
the Double JeopardyClauseappliesonly whenthe legislature has failed tmuthorizedouble
punishmentSeeBrown v. Ohig 432 U.S. 161, 165 (1977)Where consecutive sentences are
imposed at a single criminal trial, the role of the constitutional guararieeted to assuring that
the court does not exceed its legislative authorigdbiyp imposing multiple punishments for the
same offensé). In this sense, thBlockburgertest operates as a default rule only in the absence
of state legislationSee id(“[T]he Fifth Amendment double jeopardy guarantee serves principally
as a restrainbn courts and prosecutorBhe legislature remains free under the Double Jeopardy
Clause to define crimes and fix punishmgfifs And, atthe time of German’s offense, the Florida

legislature ha@xpressly authorizedonsecutive punishment for anyoneoy a single criminal
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episode, commiéd multiple criminal offensesSeeFLA. STAT. § 775.021(4)4) (1988)(amended
2014) (“Whoever, in the course of one criminal transaction or episode, commits anaats or
which constitute one or more separate crahoffenses, upon conviction aadjudicatiorof guilt,
shall be sentenced separately for each criminal offense; and the sentencing judge ntag order
sentences to be served concurrently or consecutiyely.

SecondwhenGerman committed his crimés 1992, seelndictment [ECF No. 12] at
14, boththe Florida Supreme Cougndthe Eleventh Circuit Court of Appealsad held that the
Double Jeopardy Clause did not bar a Florida judge from imposing consecutive punishments for
felony murder and robbergeeState v. Enmundt76 So.2d 165, 1668 (Fla. 1985)Fallada v.
Dugger, 819 F.2d 1564, 157@.1th Cir. 1987) In Enmund for instance, the Florida Supreme
Court found“sufficient intent that the legislature intended multiple punishmentsvidowgh a
murderand a felony occur[ed] during a single criminal episo&&rhund 476 Sa2dat167. And,
in Fallada, the Eleventh Circusgimilarly held: “It is clear, therefore, that Fallags@onvictions of
and sentences for both felony murder and the underlying felony of robbery do not violate double
jeopardy and therefore must stan@allada, 819 F.2d at 1573. Notably, the law on this issue had
not changed when German’s convictions becana in 1997 .SeeBoler v. State678 So.2d 319,
322 (Fla. 1996) (For the reasons discussed above, we conclude that Heitoer[United States
v. Dixon 509 U.S. 688 (199B8hor [recent amendments tegction 775.021(4)rohibits a Florida
defendant from being separately convicted and sentenced for felony murder and iti;mgual
felony.).

Since thesedecisionswould haverequired the state court to den§german’s Double

Jeopardy Claim, his lawyer cannot be faulted for failing to advan&ed@Nyhuis 211 F.3dat
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1344.Claim Oneis therefore meritlessand, by definition, insufficienfeven undeMartine? to
excusehis procedural default.
b. Claim Three: Deposingor Calling James Carr

Germarcontendshat his trial counsel was ineffectif@ not deposingr caling Detective
James CarrSeePet at 7.German did noadvance th claimin his 2001 collateralproceeding.
See2001 Rule 3.850 Motion [ECF No. 4 at 107.His claim is therefore unexhausted and
procedurally barred unless ban establiskome excuse

To understand why German can show no such excuse, it's helpful to understand the context
from which the claim ariseg\fter his 1995arrest, German wasterviewed by Detectives Chris
Murray and James Caaof the Broward County Sheriff's Offie. SeeMemo at 7. During that
interview—in which Detective Murrayook note$*—German apparently confessed to the crimes
Id. Beforetrial, German’s lawyer filed a motion to suppress the confegaibase absence from
this record the parties never explaifije trial court held a hearing on the motion, at winoth
Detective Murray and German testifi@keeTranscript at 3666 (Murray), 81-132German)

In his testimony, Germaadmittedthat he had earned his GED, at 98;thathe had been
arrestedetween ten and fifteen timed, at 113-14;thathe did not trust thBetectives when they
promisedhim a more lenient sentence because “a detective had made a promise to me like that
before’ id. at 106 andthat his signature was on thaiverof-rightsform, id at 102 (“Like | said,

i's my signature”). German also testified thdtring the interview, Detective Cafstarted

getting, like violent, hitting on the table and sfuffd. at 1@, which “scared” him,d. at 105

14 SeeTranscriptat 36-66, 420-603.
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Ultimately, thenr—German saig-he*“t[old] the detective severtimesl wasn’t going to sign” the
form. Id. at 102.

Detective Murray, by contrast, testified thie Detectives'made [German] comfortable
at our office. He was offered water, soda, the bathfbamat 39 that German read and signed
the waiverof-rights form id. at 4Q that he(Murray) wentover each right with German and
afterwards,asked Germaif he had any questis, id. at 46-45 that both Detective watched
German sigrthe form id. at 46; and thathe (Murray) offered b record the interview-an offer
German declinedgd. at 47. Detective Murray alsovehemently)denied that “Detective Carr or
any other law enforcement officer [did] anything that would be construed as a thheatyerbal
or nonverbal.”ld. at 49 see also idat 55(“Mr. Loe:Was there any action on any law enforcetmen
that indicated to you that there was some sort of threatening going on, eitheovexaverbal?
Detective Murray: No, there wasril

After hearing from botlsides, the trial coufbund that “the defendant was advised of his
Miranda Rights that he freely, knowingly, voluntarily and intelligently waived those rights and
gave a statement voluntarily” and denied German’s motiosufgpress.Transcript at131.
Detective Murray later repeated this testimony at,trthlat 426-603—and the jury evidently
found it believable because they promptly convicted German on all ceeetgerdict Forms
[ECF No. 121] at 21-23.

Neither German nor the State elected tb@atective CarrSeeTranscript at 624German
now blames his lawyer for failing to depose or call Carr as a witregther at the suppression
hearing orat trial. SeeMemo atl1l. Had trial counsel done s&ermaninsists he might have

discovered that Carr was being investigated for threatethegsuspects with violencéd. And
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this, in turr—German maintains-would havecorroboratedserman’s claim thabDetectiveCarr
had coercetiis confessionld.

Again, though, there are two problems with this argument.

First, Germanhas adducedo evidence, either in his Petition or in his Memorandum of
Law, that Detective Carr wabeing investigatedin 1995.SeePet at 12-13;Memo at 11Iinstead,
in his 2004 Rule 3.850 Motiome poinedto a 20@ Miami Herald articlein which an internal
investigation of Detective Carr was mention8ee2004 Rule 3.850 Motion [ECF No. 11 at
232 German’s counsel, it goes without saying, cannot be faulted for failingdacpthat, years
after German’s conviction became final, one of the interviewing detectives wounddstigated
for making threats againsther criminal defendantsAs far as we know, then, no 1995 cross
examination—or depositionef Detective Carwould have revealed any such investigation.

But, even if Detective Carr had been investigated before 1995, the fact of that ati@stig
alone would have been inadmissible in German’s case. An investigation into polioadunistc
after all, is not thesame thing as inding of misconduct; it is, rather, an accusatiemothing
more. See, e.g.Suggs v. State239 So0.3d 699, 707 (Fla. 2017)f(Suggs had known of the
FDLE's investigationor the allegedanisconducby the Sheriff and prosecutor, that knedge
does not undermine our confidence in the verdict, as the related evidence would not have
beenadmissibleat Suggss trial as either substantive or impeachment evid&ndogle v. State
213 So0.3d 833, 840 (Fla. 2017)N¢ reject Bogles claim thathe trial court erred in refusing to
allow questioning of Karen Cox, who was the prosecutor in Begkse, pertaining to any alleged
prosecutorial misconduct in other ca®¥sAnd so, even if German’s lawyer had uncovered an

investigation into Detectiv€arr’'s behaviomprior to trial, he would not have been permitted to
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impeach Detective Carr with that informati@eeDelap v. Dugger890 F.2d 285, 299 (11th Cir.
1989) ([A] s the district court noted, it is highly questionable whether the evidence would have
been admissible under Florida IgWhe police officerlhad not been charged nor convicted of any
crime during Delafs first or second trialy.

Second“[t]he reasonableness of a couisspérformance is an objective inquiry¥aters
v. Thomas46 F.3d 1506, 151@1th Cir. 1995) (en banc)The test has nothing to do with what
the best lawyers would have done. Nor is the test even what most good lawyers would have done
We ask only whether some reasonable lawyer at the trial could have acted, inuhstznces,
as defense counsel acted at tfild. To meet the constitutional standard, counsel need not pursue
every line of inquiryor investigate everpossible leadSeeHittsonv. GDCP Warden759 F.3d
1210, 1267 11th Cir. 2014)Instead “counsel has a duty to makeasonablenvestigations or
make areasonabledecision that makes particular investigations unnecessary. Counsel need not
always investigate before pursuing or not pursing a line of defense. Investigation (even a
nonexhaustive, preliminary investigation) is not required for counsel reasonablyite delthe
of defense thoroughly.ld. (cleanedup). Nor must counsel call every available witne&s.the
Eleventh Circuit has said (more than onc&)hich witnesses, if any, to call, and when to call
them, is the epitome of a strategic decision, and it is one that we will saldeve;, second
guess” Waters 46 F.3dat 1512 (emphasis added).

Detective Murray testifiedcredibly that Detective Carrnever threatened German
Transcriptat 49 thatGermamever indicated any desite stop talkingid at 55; and that, having
knowingly waived hisMirandarights, Germanproceeded to answer all the Detectives’ questions

cogently and voluntarilyid. at 56. Giventhis testimony this Court cannetwith 25 years of
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hindsight—fault German’s trial counsel for refusing to call Detective Chrrfact, cousel's
decision wagrobablythe right one. Consider for a moment the options counsel was weighing at
the time. On the one hand, he could call Detective Carr who (very likely) would havkarated
everything Detective Murray haalready said Counsel ths would have done little more than
allow Detective Carr te-as it were—hammer homehe final nail to a coffin Detective Murray
had meticulously constructed.

On the other hand, counsel couldihewait andrefuse to call Detective Carr, hopirg
sensibly, a# turned out—that the State would want to avoid the possible conflicts that sometimes
arise when two witnesses testify about the same tidegnan’s lawyer would then be free to
avail himself of one of the oldest tricks in the defense lawyer’s playbtioék emptychair
defenseSee generalliRobert Stier, JrRevisiting the Missing Inference: Quieting the Loud Voice
from the Empty Chajrd4 Md.L. Rev. 137,137 (1985) (“[A] litigant’'s failure to produce an
available witness who might be expecteddstify in support of the litigant’'s case, permits the
factfinder to draw the inference that had the witness chair been occupiadtnies would have
testified adversely to the litigant.'By relying on the State’burden in criminal casesand by
suggsting that the uncalled Detective had coerced German’s confessimmsel might have
pulled off an unexpectedctory by convincing the jurors to draw the followitgery) natural
inference: if the Stateuly believed in Detective Carr’s storye could now say, they would have
called him; that they did nethe was now free to submitwas ineluctable proof of the State’s
own misgivings about the voluntariness (perhaps even the verity) of German’s plrporte
confession. German’s lawyer, in short, made a difffistrategic decisiom the face ok complex

trial problem—a decision thatcorrect or not, this Court is not at liberty to secguéss.See
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Waters 46 F.3dat 1512 (“Which witnesses, if any, to call, and when to call them, is the epitome
of a strategi decision, and it is one that we will seldom, if ever, second guedsrd, 592 F.3d

at 1164 (“Moreover, counsel cannot be adjudged incompetent for performing in a particular way
in a case, as long as the approach taken might be consideredirsigrategy” (internal
citations omitte).

Germanhas failed to show that Claim Three hasy merit—let alone the kind of
“substantidl merit that would excuse his procedural defaBie Martinez 566 U.S. at 1719.
Claim Three is therefo®ISMISSED.

c. Claim Four: Deposingor Calling “Denise”

In Claim Four,Germancriticizeshis trial counsel for failing to depose or call Detective
Murray’s secretary, “Denisewho transcribedhe notes ofserman’s confessiorseePet. at 15.
Again, because German didtrraise this claim in his first collaterpfoceedingsee2001Rule
3.850 Motion [ECF No. 14] at 107 it is unexhausted and procedurally barred unless German
can showsomeexcuse

At the suppression hearingetective Murrayestified thathe Detectives rea@erman his
Mirandarights,thatGermarsigned aMirandawaiver, that he agreed to speak with the Detectives,
that hedeclinedthe Detectives’ requesb record the statementhat (during the interview)
Detective Murraytook notes, anthat daysafter the interview)“Denisé— Detective Murray did
notremembeier last name-typed up Murray’s notesito a formal reportSeeTranscriptat 36—

66.
Germanargues that his lawyer should hasadled “Denis¢’ and that hidailure to do so

“allowed the State to parade tlsenalof unsupported testimony surrounding the alleged
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confession to the Court and the jury unimpeded, unrebutted, aingpeached.’Memoat 12. In

fact, German says, “provided the secretary in fact did exist, andeangfiithe testimony elicited
from her througkhirial counsel’s investigation, deposing her, or calling her as a witoess have
been used to rebut or impeach the testimoneiective Murray, petitioner’'s assertiotiat he
never gave a statemembuld have had credibility, and the results of the proceedings would have
been different[,] probably resulting in an acquittadl”

German’s arguments are unpersuashgain, the Eleventh Circuit has instructed district
courts to defer to trial counsebtrategic decisionS§eeWaters 46 F.3dat 1512.“Given the finite
resources of time and money that face a defense attorney, it simply is not reaigbiedbcounsel
to investigate substantially all plausible lines of defesereasonably competerdttorney
oftenmustrely on his own experience and judgment, without the benefit of a substantial
investigation, when deciding whether or not to forgo a particular line of defense. Congquent
counsel has rendered effective assistance even though tedleot to pursue a particular line of
defense without substantial investigation so long as the decision was reasonabléhender
circumstances.Gates v. Zant863 F.2d 1492, 1498 (11th Cir. 1989).

Counsel’'s decisiomot to call “Denise” appears reasonaiplehe circumstancedecause
her testimony wouldvery likely have been irrelevanDenise, after all, was not present for
German’s interview and only typed up Detective Murray’s notes some daysSke¢granscript
at 36-66. And so, even if Detective Murray had, through his notes, fabricated the entire
statement-even if German hadever made @y statemenéat al—Denisewould have been unable
to corroborate German’s accouDenise, after all, was not present for the interview and thwisl

not have testified about what did (or did nognspirethere Trial counsel need not investigate
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every rabbit hole-let alone the empty oneSeeHittson, 759 F.3dat 1267 (*Investigation (even
a nonexhaustive, preliminary investigation) is not required for counsel reasonablyine tec
investigate a line of defense thorough)y.”

Germars Fourth Claim, put simply, is meritlessisin-“substantial,” andt cannot excuse
his procedural defaulseeMartinez 566 U.S. at 17-19t is, thereforeDISMISSED.

d. Claim Eleven: Miranda

In his Eleventh Claim German says that his trial counsel was ineffective nfoir
challenging the adequacy of tMiranda warnings he was giveiseeMemoat 17. Specifically,
Germanalleges that the Detectives told him yprhat he had a right tban attorneybefore
guestioning”but did not advise him ohis right to “an attorneyduring questioning.”Id.
(emphasis added)Again, becauseGerman did not raise thi€laim in his first collateral
proceedingsee2001 Rule 3.850 MotiofECF No. 121] at 107 it is unexhausted and procedurally
barred unless German camarshal some viablexcuse As with so many of German’s claims,
however his counsetannot be faultetbr failing toadvance meritless objectior&e Nyhuis 211
F.3dat 1344 (“[C]ounsel is not ineffective for failing to raise claims ‘reasonably coreside be
without merit.”).

Miranda requiresno special incantationSeeFlorida v. Powel] 559 U.S. 50, 60 (2010)
(“The inquiry is simply whether &hwarnings reasonably convey to a suspect his rights as required
by Miranda.” (cleaned up. In Powell the officershadtold the defendarthat he had “the right to
talk to a lawyer before answering any of their questiddsat 61-62. The Florida Supreme Court
vacatedPowell’s convictiorafter concluding that, by advising Powell of his right to have counsel

beforequestioningthe officershad implied that Powell had no such riglring the interview—
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an implication that, inneFloridacourt’s view, violated the spirit dfliranda. Id. at 63.The United
StatesSupreme Courteversed.The word“before” the Court held,'merely conveyed when
Powells right to an attorney became effectivdd. at 62. But the officers’ use of
“before” did not suggeghat, once the questioning had begun, Powell’s lawyer would have had to
leave the interview rooman inference the Court found featched As the Court reasoned:

To reach the opposite conclusiae,, that the attorney would not begresent

throughout the interrogation, the suspect would have to imagine an unlikely

scenario: To consult counsel, he would be obliged to exit and reenter the

interrogation room between each query. A reasonable suspect in a custodial setting

who has just been read his rights, we believe, would not come to the

counterintuitive conclusion that he is obligated, or allowed, to hop in and out of the

holding area to seek his attornewpdvicelnstead, the suspesbuld likely assume

that he must stay put in the interrogation room and that his lawyer would be there

with him the entire tire.
Id. at 62-63.The Supreme Court, in short, has rejected the very argudsentan says his lawyer
should have made this case

Because GermanMiranda objection would haved®en meritlesshis contention that trial
counsel should haveisedit is not a “substantial” ondt thusdoes notexcuse his procedural
default.See Martinez566 U.S. at 17-19. Claim Eleven, in sumDISMISSED.

e. Claim Fourteen: Rebuttal Closing Argument

In Claim Fourteen, German argues that his trial counsel was ineffective fomajlltve
State to make a rebuttal closing argument to the fegPet. at 29. But, hile Germarsupported
his Claim withlegal citationsseeMemoat 19, hdaterabandoned in hisReply.SeeReply [ECF
No. 14] at 6(“[I]t appears that the Respondent is correct, that the defense in fact did get the fina

closing argument)’
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German now objects the Repors conclusion thahe abandone@laim FourteenObj. at
4. But German has already conceded that his lawyer got the final say before tise@rgply at
6. Andhe was right-because, in fact, that is what happer&eeTranscriptat 75567 (showing
that it was German’s lawyer, not the State’s, who gave tla ¢insing argument)German’s
lawyer cannot be faulted for failing to object to somethingtheaten Germanow agrees—never
transpiredClaim Fourteen is therefof@2l SMISSED.

f. Claims Five, Six, Ten, Twelve, and Fifteen

Martinez only excuse defaultedclaims of ineffective assistance dfial counsel.See
Martinez 566 U.Sat17-19. Forall other defaulted claimshabeagpetitioner must point to “some
objective factor external to the defense that impeded counsel’s efforts\pdyowsith the State’s
procedural rule.’Murray, 477 U.Sat488. InClaims Five Six, Ten, Twelve, and Fiftegierman
doesnot asserthat his trial counsel waseffective.Instead, in thos€laimg Germaralleges that
the trialcourterred!® Martinezthuscannot help Germarsdo these Claim#\nd, because German
points to no other excuse to justify his procedural default on Glasas® seeObj. at 2 they are

all DISMISSED.

15Claim Five challenges the court’s decision to admit the confession; Claim Six alt@acksitt’s
decision to admit certain hearsay statements; Claim Ten alleges that the coumdiaes
towards German; Claim Twelve avers that the court erredjurytenstructions; and Claim Fifteen
advances a charge of cumulative er8wePet. at 1718, 24, 26, 28.
16 German, for instance, could have argued, that he is “actually innoG@nkicKay v. United
States 657 F.3d 1190, 1196 (11th Cir. 201¢)Under heactualinnocenceexceptior—as
interpreted by current Supreme Court doctrr@emovanits procedural default is excused if he can
show that he iactuallyinnocenteither of the crime of conviction or, in the capital sentencing
context, of the sentenceet§”). German, howevehasmade no such claim. Indeed, he failed to
object to the Report’s conclusion that the “actual innocence” exception does not applySedim
Obj. at 1-2. The Court can find no clear ettwre
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Il. The Exhausted Claims: Two Seven, Eight, Nine, and Thirteen

A. Claim Two: Newly Discovered Evidence

In Claim Two, Germauriticizesthe trial courfwhich deniechis 2004 Rule 3.850 motion
for (1) not holding an evidentiary hearing on what he says was rdisdgvered evidence of
Detective Carr’s misconduct and (2) concluding that German’s niiadpveed evidence claim
was timebarred under state ladeeMemo at 9 (“The Trial Court’'s Use of An Inadequate
Procedure for Deciding the Threshold Question in Petitioner's Newly DiscoveigehEeBrady
Claims Resulted in A Decision that was Based on anasoreable Determination of the Facts in
Light of the Evidence Presented in the Body of the Motion and Dé&re&tionerHis Right to a
Full and Fair Hearinlg]”). TheReportrecommended that Claim Two be denied becéajuienial
of an evidentiary hearing istate court is not cognizable in a federal habeas proceeRiegort
at 23 (cleaned up¥serman objectdn his view,the state cours finding that his 2004 Rule 3.850
motion was untimelyconstitutes‘an unreasonable determination of the fadtsViolation of §
2254(d)(2). Obj. at 4-85erman is mistaken.

As an initial matter, the Report is correct that “the failure of a statecpaosiction court
to conduct an evidentiary hearing is not a ground of federal habeas watidéfson v. Sec’yof
Dept. of Corr, 462 F.3d 1319, 1331 (11th Cir. 2006). To the extéwrefore that Germais
Claim Two is premised on the state court’s unwillingness to hold an evidentiaiyg)¢ae Claim
fails.

On the merits, though, the Claim fares no belteessenceGerman’s Claim Two hinges
on aJuly 28,2002Miami Herald article, in which Detective Carr was accused of threatettieg

suspects with violenceéSee2004 Rule 3.850 MotiofECF 121] at 213, 215, 219. These
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accusations apparently culminated in a September 9, 2002 decision from this Court, iuddnech J
Grahamfoundthatthe petitionerin that caséhad establishedlis “actual] innoceifice],” which
“opens the gateway for the Court to hear [his] procedurally defaulted cl&@nosvih v. Singletary
229 F.Supp.2d 1345, 1366 (S.D. Fla. 2003udge Grahargrounded his holdiniop some hewly
discovered evidente-namely that “an individual named Andrew JohnsGiol{nson) had
implicated himself in the murder in statements to undercover officers acohfadential
informant.”ld. at 13511In so finding, Judge Graham didte(if parentheticallythat “[a]lthough
this phase of the case is not related to Petitismraynfession, and whether it was knowing and
voluntary, it is interesting to note that hd®etitioner and King gave their statements to Detectives
Carr and Thomasevich. Both Petitioner and King claim to have been physicaljteg$efore
giving their statements and to have been shackled to the grédirat. 1364. Note, thougludge
Gralam’s conclusion“without an evidentiary hearing on thessues [relating to Detective Carr]
the Court is not in a position to determine the truth or falsity of these allegatnditimately,
then, Judge Grahanecided to defer hearing Petitionsrprocedurally barred claims and allow
Petitioner to return to state court to pursue both his substantive actual irmetEnt and his
potential newBradyclaim.” Id.

Rule 3.850 requireBlorida prisoners to bring their claims of newdigcovered evidare
within two years “of the time the new facts were or could have been discovéeheith@vexercise
of due diligence.By his own admission, German did not file B804 Rule 3.850 motioR-in

which he advanced his arguments about Detective-Gartil Octobe 19, 2004, more thatwo
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yearsafter he publication of the facts on whichwias premised’ See2004 Rule 3.850 Motion
[ECF No. 121] at 211 Far from establishing, then, that the state court engagad umreasonable
determination of the fact$? the recordsuggests that the state court was right: German’s Rule
3.850 motiorwastime-barred Claim Two is thu®ISMISSED.
B. Claim Seven:Peremptory Challenges

In Claim Seven, German criticizes his trial counsel for (1) miscountinguaingber of
peremptorystrikes he had used and (2) refusing the judge’s offer to give him Semfeet. at 19.
Towards the end of voir dire, the judggho (mistakenly) believed thaserman had exercised
all tenof hisperemptorie whenin fact, he had used only nireoffered Gemansome additional
challenges Obj. at 6.But German’s lawyerwho likewise believed that he had used all ten
strikes—declined the offerld. The trial courtthat denied German’8001 Rule 3.850motion
concludedhat counses performance was not deficteBeeReport at 3631. The Report, for its
part, determined that this conclusion by the state @msinot “contrary to,” and did not “involve][]
an unreasonable application[,pfclearly established Federal lamd. German objectsand
contendghat “had counsel known that he had used only nine of the ten allotted challenges, then
he would not have requested additional ones.” Obj. at 6.

When a habeas petitioner challenges a state court’'s determination of a prendmesly
claim of ineffective assistance of counsel,fff]jquestion is not whether a federal court believes

the state cours determination under ti&trickland standard was incorrect but whether that

" N.B. This is true whether thegmised fact was théuly 2002 Herald article or the September
2002 decision by Judge Graham.
1828 U.S.C. § 2245(d)(2).
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determination was unreasonabta substantially higher threshdlKnowles v. Mirzayance56
U.S. 111, 1232009)(cleaned up)see also id(* And, becaus&tricklands is a general standard,
a state court has even more latitude to reasonably determine that a defendant haseubtlsattisfi
standard). “The [Strickland test has nothing to do with what the best lawyers would have done.
Nor is the test even what most good lawyers would have done. We ask only whether some
reasonable lawyer at the trial could have acted, in the circumstances, as defense counsel acted at
trial[.]” Waters46 F.31 at 1512. Wken it comes to trial counsel's decisions during voir dire,
federal habeasourtsmust“defer to trial counsé$ performance and eschew the distorting effects
of hindsight.”"Harvey v. Warden, Union Corr. Ins629 F.3d 1228, 1247 (11th Cir. 2011).

In denyingGermans 2001 Rule 3.850 motigrthe state couddopted thetaté sresponse
as itsown opinion.SeeOrder Denying 2001 Rule 3.850 MotiPl/BCF No. 121] at 203. Inthat
responsgthe State pointed out that, “before exercising a singfiikes, counsel secured a promise
from German that the Defendant wotdgheak outif there was any disagreement about the jurors
as selected.ld. at147.The State was right. The salient exchange went like this:

Mr. Cohen: It is now ten after fiveDarryl. You and | have been back there going
over this for about a half an hour; is the correct?

The Defendant: Not that long.

Mr. Cohen: About twenty minutes or so. Weent back theregquarter of. We
went over all the numbers from one to fifty together.

The Defendant: Yes.
Mr. Cohen: We talked about the jurors and who you like and who you don't like.

The Defendant: Yes.
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Mr. Cohen: And, if at any time I'm up here | say something different {hef
we discus$sic], you'll speak out?

The Defendant: Yes
Opinion Denying 2001 Rule 3.850 MotipCF No.12-1] at 147.

The state courtufrther foundthat “German wasnore thanan active participant in the
selection processld. at 143.Thecourt held that fc]Jounselallowed the Defendant to have final
say if there was any disagreement during the selectidorat 143-44.In fact, before agreeing to
the jury, German’s defense counsel conferred with German and, based on Germarssrirghut,
one of the(previously skected jurors. Seeid. at 168.The conferral-and subsequent strike
proceeded this way:

The Court: Defense, do we have a jury?

Mr. Cohen: If I could have a moment to confer with my client?

[Pause in proceedings.]

Mr. Cohen: Strike twentyone, Judge.

Id. Finally, the state courtconcludedhat “the Defendant remained silent as his counsel ‘passed’
on opportunities to strikeach of the jurors he now complains about in favor of striking other
individuals.”Id. at 144.

BecauseGerman challenges exactly rowof these facts, this Court must presume their
truth. See28 U.S.C. 8254(e)(1)"In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court, a determin&tictualf a
issue made by a State court shall be presumed to be correct. The applicant shall hadernhe bu

of rebutting the presumption of correctness by clear and convincing evijler@wen this
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presumptionGerman has not established that the state court’sniiaegionwas*”so lacking in
justification that there was an error well understood and comprehended in daistimegyond any
possibility for fairminded disagreement¥Woods 575 U.S.at 316. German’s lawyer conferred
with him during voir dire;German, irfact, agreed that he would “speailit’ if he objected tdis
lawyer’sselectionsand, when (on one occasidrg disagreed with his counsel’s choidgsyman
insisted on a different cours@&nd yet, despite all this, German never objected to counsel’s
dedsion not to accept additional strikes. This silence strongly sugthediSerman acceded to
this strategic decision precisely becausevhs satisfied with the jurors his lawyer had selected.
But, to the extent German’s point is that the record is (stf) la@nbiguous about his accession, it
is important to remember th@n ambiguous or silent record is not sufficient to disprove the strong
and continuing presumptigaf counsel’s competency]. Thdoee, where the record is incomplete
or unclear aboutounsel’sactions, we will presume that he did what he should have done, and that
he exercised reasonable professional judgrh@mandler 218 F.3cat1315 n.15 (11th Cir. 2000).

In any case, German has failed to establish that the lack of a tenth strike prejudiaed hi
any way. Strickland 466 U.S. at 694“The defendant must show that there is a reasonable
probability that, but for counsel unprofessional errors, the resultloé proceeding would have
been different). He has ot, for instance, pointed tosanglejuror against whom he would have
levied this tenth strike. Ndras heeven attempted tehow that the removal of that one mystery
juror—and his or her replacemdnt the next juror in line (whoever that might have beewpuld
have made any difference at &llor could he. The jury, after all, was composetialve human
beings, each of whomafter hearing all the evideneevoted to convict German. And German

does not explain why replacing any one of these twelve with an alternate juror wouldtéeack al
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this unanimous resulCf. Miller v. United States562 F. App’x 838, 845 (11th Cir. 2014 Mfiler
cannot show thatfailing to strikethe jurorundermined confidencan the trials outcome.
Accordingly, the failure tatrike the jurorwas simply insufficient to prejudice the outcome of the
trial.”); Babb v. Crosby197 F. App’x 885, 887 (11th Cir. 2006) (“[T]he Supreme Court has not
concluded that a lawyer who leavesaaguably biasepliror on gjury is per seineffective.”).

Claim Seven isfor all these reasonB|SMISSED.

C. Claim Eight: Naming the CoDefendants in theJury Instructions

Germamext chastises the trial court feaming his cadefendantsn the jury instructions.
SeePet. at 2621. The Reportoncludedhat ary error inthejury instructionsvas an error of state
law and, thuspot cognizabldhere SeeReport at 3233. German objectlthough he concedes
that jury-instruction errors areot typically subject to federal reviehe insistghat“[t]his practice
is unprecedented in that, it had never been done in any Florida Court, which renderetitéhe
trial fundamentally unfair.” Obj. at 7.

Generally speakinghe “fact that the instrction was allegedly incorrect under state law
is not a basis for habeas relieEStelle 502 U.S.at 71-72.The Supreme Court, however, has
carved out an exception to this rule for cases in whitah ailing instruction by itself so infected
the entire trial that the resulting conviction violates due procédsat 72 (quotingCupp V.
Naughten414 U.S. 141, 147 (1973)). In deciding whether the challenged instruction “infected”
the entire trial;the habeas court should consider the context of the instructions as a whole as well
as the entire trial recordParker v. Sey for Dept. of Corr,. 331 F.3d 764, 779 (11th Cir. 2003).

In reviewing a challenged jury instruction, this Court must assess “whethershereasonable
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likelihood that the jury has applied the challenged instruction in a way that violates the
Constitution.”Estellg 502 U.S. at 72°

Germanadvances two argumeritssupport of his position that naming hisdefendants
“infected’ his entire trial.First, hesaysthatthe trial court’s decision to name his-defendants
was “unprecedented.” Obj. at Becond he contends that placing him alongside tetber
criminalsmade it “impossible for the jury to distinguish evidence adohidigainst petitioner and
the cadefendants, or apply the law regarding his guilt or innocence individuMigmio at 18.
Both arguments fail.

On the first, Germanitesno caser rulefor the proposition tha state court violates due
process whenever it useguay instructionthat has never been used bef@eeObj. at 7. Trial
judges must tailor their jury instructions to the specific circumstances of eaehagorious,
factintensive process that often requires judges to try new thingd. judges thugsoutinely
cobble together instructionsor craft new ones-in ways that help the jury understand the law
and apply it tahe facs. Nothing about this violates the Due Process Cl&estnited States v.
Veltmann 6 F.3d 1483, 1492 (11th Cir. 1993We have on countless occasions approved jury
instructions which did not exactly track pattern languag&aplan v. Daimlerchrysler, A.G.
208 WL 22023315,at *4 (11th Cir. 2003) (“[T]he absence of such an instruction in
Floridds standardury instructionsdoes not render the instruction impropkrdges are not

restricted testandardury instructionsin formulating and givingury instructions’); Jennings v.

19N.B., “an omission, or incomplete instruction, is less likely to be prejudicial thsstatement
of the law.”Estelle 502 U.S. at 7Zciting Henderson v. Kibhet31 U.S. 145, 155 (1977)
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BIC Corp, 181 F.3d 1250, 1254 (11th Cir. 1999)f (the instructions accuratelgftect the law,
the trial judge is given wide discretion as to the style and wording employed in tetiost”).

Anyway, there was nothing “unprecedented” aboaiming co-defendants in a jury
instruction Cf. Puiatti v. McNei) 626 F.3d 1283, 1316 (11th Cir. 2010) (“The Supreme Court has
held thatco-defendantslo not suffer prejudice simply because opalefendant’slefense
directly inculpates another, or it is logically impossible for a jury to believe dmtiefendants’
defenses.{(internal ciitions omitted); Garzon v. State980 So.2d 1038, 1043 (Fla. 20Q8¥ the
law of principals applies to a defendantonduct, that defendant can properly be convicted for a
codefendans criminal act$ andso,“[w] e agree that the use‘ahd/or’ in this case did not result
in fundamental errai). Thetrial judge’s decision to include the names of Germarn‘defendants
in the jury instructions was thus not (even remotely) erroneous.

And, even if ithad beenthe Florida Supreme Court has emphasized that individual verdict
forms—like the one at issue heseeVerdict Forms [ECF No. }2] at21-23—eancureotherwise
misleading instructionsSeeGarzon 980 So.2d at 1044 [T]he verdict forms focused on one
defendant and one crime each. The jury therefore had before it individualized jury forms that
further reinforced the individualized consideration each defendant wasdoe. Working in
tandem, the instructions and verdict forms strongly emphasized to the jury thatfeacdadewas
to receive amndividualized consideratiof).

German’s second argument merits little discussion. The trial court properlciadtthe
jurorsthat “Brenda Babrow and Eric Anderson are not for your consideration. Solely the verdict
you will render will be as to DaryGerman.” Transcript at 14%nd, as the Eleventh Circuit has

said many times, we mu§tresume juries follow their instructionsUnited States v. Rpy55
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F.3d 1133, 1187 (11th Cir. 201 German provides nothing but baseless speculation for his view
thatthe jurors ignored theoaths and disregarded tbeurt’s instructions.

Either way, as the State pointed out inrésponse to German'’s direct appéiaé conduct
of German’s cadefendants was directly relevant to the charges in German’sites8tag, after
all, argued at triathat German was a principahdereither oftwo alternate theories of liability:
premeditated murdeand felony murderSeeState’s Respons® Direct AppealOpening Brief
[ECF No. 121] at 98. And the State arguedhe jury could find German guiltyas aprincipal
(applying either theorypecause, nder Florida law, “one who participates with another in a
common criminal scheme is guilty of all crimes committed in furtherance of theheategardless
of whether he or she phygally participates in that crimeJacobs v. State896 So.2d 713, 716
(Fla. 1981) Staten v. Stajb19 So.2d 622, 624 (Fla. 1988) (“Under our law, both the actor and
those who aid and abet in the commission of a crime are principals in the first degreler to
be guilty as a principal for a crime physically committed by another, one mustihédilde crime
be committed and do some act to assist the other person in actually committimgétidiaternal
citations omitted). The jury was thus rpired to consider the conduct of German’s-co
defendant’'s—together with the question of German’s participation, if, &imya common criminal
scheme™in deciding German’s fat&laming those calefendants so that the jurors could easily
identify the acts okach participant in the scheme and then decide whether (and to what extent)
Germanshould be held responsible finose acts was thus sensible and proper

Finally, even if the trial court had erred by including the names of Germaudsfendants
in thejury instructions, there’s no reason to believe that this gmgudiced himin any way.

During several days of trial, the -ciefendants’ names were repeatedly invekeadl without any
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objection from Germarsee, e.gTranscript [ECF No. 1-3] at 144,147,148, 150369, 530, 532
698. In fact, German’s counsel invoked their names imb@ openingstatemenand his closing
argumentsld. at 152, 155, 157, 702, 706, 7081d, at closing, German’s lawydcorrectly)
implored tkejurorsthat ‘{y]ou don’t know what happens to the other two. You'resopposed to
take that into consideration. You're not supposed to guess or speculate what h&épgemnether
two.” Id. at 695-96.

Germanneverexplairs how hecould have beeprejudiced bythe judge’srepetitionof
two names the jurors hdmkard many timealready More fundamentally hie juryheard angaw,
over several days, graphic evidence of the victim’s muiitethink that their ability to listen to
the evidence-and to follow the court’s instructionrswas inhibited, not by thisgruesome
evidence, but by the judge’s innocuanisantation of the calefendants’ names, strains credulity.

But, even if Germarcould show prejudice, he cannestablishthat thecourt’s error
“infected the entire trial” with unfairnes§&erman wasssisted throughout trial byompetent
counselwho ably crossexamined the State’s witnesses aggeatedlycalled into question much
of the State’s evidenceSee, e.g.Transcript atl91-225 {oir dire andcrossexamination of the
victim’s neighbor);id. at 23941 (crossexamination of second neighbo); at 263-69 (cross
examination of medical experij. at542-82 (crossexamination oDetective Murray)id. at593—
614 (recrossof Detective Murray. German was afforded the opportunity to call his own
witnessesto present his own evidence, and to testify in his own defeapportunities he, for his

own reasongefused? Id. at 749.2. And German’s counsel gave the jury an impassioned closing

20 Much more on this below.
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argument—n whichhe specifically addressed the-defendantsinclusionin the jury instructions
andcompellingly urged the jurors not to hold theaefendants’ conduct against Germkh at
695.The inclusion of German’s edefendantsnamesn the jury instructionghusdid not “infect”
an otherwise fair (if imperfect) trial.

German’s Claim Eight is therefotd SMISSED.

D. Claim Nine: Trial Counsel’'s Threat to Abandon German if he Testified

Germans Ninth Caim is that he was denied effective assistance of counsel because his
defense attorney threatened to abandon him if he testified and because the triatarear
German out ofestifying. Memo. at 22.The Repordid not address this second aspef Claim
Nine—which German now characterizes as his “smoking gun.” Oij.Btthis aspect of Claim
Nineis not, asGerman’sPetition suggests, a claim of ineffective assistance of colrestelat 22
It is, rather, a critique of tHadge’'sright-totestify/rightto-remainsilent colloquy, which German
never presented to the state couktd, sinceGerman provides no excuse for his failure to exhaust
this nowprocedurallybarredclaim (seePet. at 22; Obj. at)7this Court cannot consider Bee
Coleman 501 U.Sat 750 (“In all cases in which a state prisoner has defaulted his federal claims
in state court pursuant to an independent and adequate state procedural rulddbdasaleview
of the claims is barred unless the prisoner can demtmsiase for the default and actual
prejudice as a result of the alleged violation of federal law, or demonstrafaithre to consider
the claims will result in a fundamental miscarriage of jusiice.

In the second part of Claim NinGerman sayshat, after he changed his mind about
testifying, his lawyer took him aside and threatened to abandon his defense if German took the

stand.SeePet. at 22Germandid presenthis claim to the Florida state courts in his 2001 Rule
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3.850 motion See[ECF Na 12-1] at 126.But the state court rejectatland adopted the State’s
response as its opinioB8eeOrder Denying 2001 Rule 3.850 Motion [ECF No-12at 2031n the
state court’s view;there is no factual description of the testimony the defendant would have
offered upon which this Court can find any prejudic@pinion Denying 2001 Rule 3.850 Motion
[ECF No. 121] at 144.

“A claim that a defendar# right to testify was violated by defense counsel is analyzed as
a claim of ineffective assistance ofursel! Topete v. United State628 F. App’x 10281029
(11th Cir. 2015) (citingJnited States v. Teagu®53 F.2d 1525, 153d.1th Cir. 1992))Again,
when a habeas petitioner challenges a state codetsal of a previouslyraised claim of
ineffectiveassistance of counsel, ‘i questionis not whether a federal court believes the state
court’s determinationunder theStricklandstandardwas incorrect but whether that determination
was unreasonablea substantially higher threshdld Knowles 556 U.S. at 123. For “a state
court’s application of [Supreme Court] precedent” to hewfeasonable, the state cosidecision
must have been more than incorrect or erroneous. The states @pptication must have been
objectively unreasonableWiggins 539 U.S.at520-21 (cleaned yp

This Court agrees with th@agecourt’sresolution of thigssuefor four reasons.

First, German has not showas he was required+ethatcounsel’s (allegedhterference
with hisright to testifycaused hinany prejudiceSeeTeague 953 F.2cat 1535 ([T]he defendant
must show that the deficient performance prejudiced the defernBeejudice meanthat there
was “a reasonable probability that, but for couhsalnprofessional errors, the result of the

proceedng would have been differentStrickland 466 U.S. at 694.
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In the“Prejudice” section ohis 2001 Rule 3.85@notion, Germarargued that'if the jury
would have been presented with the testimony of the defendant, the line of questioning the
defendant wanted counsel to pursue, the jury would have been presented with the ‘totl picture
[sic] both sidedsic] of the story in other words, for the jury to use in their deliberative process
the possibilities are very high, the defendant would have been adji2@01 Rule 3.850 Motion
[ECF No 121] at 134.To reiterate: e gatecourt rejectedthis claimbecauséserman failed to
submit somdgeven cursory) recitation afhat his testimony would have beémd this makes
sense. How can we know whether his testimony would bese as persuasive as he now claims
so compelling, in fact, that it would have impelled twelve people who voted to tdmvido
change their minds and acquit—without knowing what he would have said?

Whether it makes sense or nibtpugh,German has cited nmase—notin his Petition, nor
in his Memorandum of &w, nor even in his Objections—for the proposition tiat state court’s
decision was “contrary to” federal laBee generallfet. at 22Memo at 19 Obj. at 7.And,
indeed, this Court has found no case that would support German’s view that, in adjudicating an
interferencewith-theright-to-testify claim a state court is prohibitelom demanding to hear
what the proposed testimony would have bdenthe contrary, federal habeas courts regularly
permit state courts to require some showing of what the petitioner would havigesgid.gVega
Encarnacion v. United State893 F.2d 1531, 1535 (1st Cir. 1993\\Hat is lacking, bviously,
is any indication of exactly what appellasmtestimony would have been..In the absence of this
kind of specificity, it is impossible to determine that, but for coussaleged errors, the result
below would have been differef)t. Marquez v. United State013 WL 12336140, at *33 (S.D.

Fla. June 17, 2013) (“Here, Marquez makes no mention of what he would have testified to that
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would have altered the result of his case. Thus, Marquez fails to satisfy the second prong
of Strickland?); Turman v Jones2017 WL 2222380, at18 (N.D. Fla. Apr. 17, 2017)
(“Petitionefs general assertion that he would have refuted ¥atstimony and testified as to his

own version of events is insufficient to show a reasonable probability the jury woudd ha
discredited not only Katis testimony, but Scott Wilsamtestimony, if Petitioner had testifi&d.

Lee v. Thomas2012 WL 1965608, at *37 (S.D. Ala. May 30, 2012) (“[Petitioner] does not say
what testimony he would have provided. He makes no showing that his testimony would have
mattered at all for purposes of mitigation. Given these glaring infirmities in petitost@owing

under the prejudice prong of tricklandanalysis, the Court finds no error in the Alabama
courts’ resolution of this issue Le€s Rule 32 petitiory).

SecondGerman never addresses the reality-tHzdd he testified-he would have been
impeached with hisevenprior convictions for “felon[ies] or crimes involving dishonesty or
perjury.” Transcript at 618. Because German b testify, the jury never heard about any of
these prior misdeeds. In other words, without knowing what German would have said, the Cour
can be sure of only one thingith respect tohis proposed testimony: it likely would have
redounded very much toshdetrimentCf. Pericles v. United State567 F. App’'x 776, 784 (11th
Cir. 2014)(“In fact, Pericle's testimony could have even hurt his casef Pericles had testified,
the government undoubtedly would have cresamined him about the fivstatefelony
convictions he sustained over an eighar criminal career. The july impression of Pericles
would likely have been unfavorabldihternal citations omittegl)

Third, Germars only “proof” of his claim that his trial counsel threatenediaradon him

is the following comment from the trial judgérhe Court: Well | think you have a duty to
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represent your client throughout the trial and for me to say, no, | don’t want you to participate, |

think that would be inviting error on a reversibl&ranscriptat 742-43 The state court fourttiat

thiscommentid not support German’s allegatiosegOpinion Denying 2001 Rule 3.850 Motion

[ECF No. 121] at 144, anc careful review of the recombnfirms thisconclusion.

German, in fact, grossly distorts the trial court’s comment, which musigdeim context

Becausehte courthadallowed German to change his mirtb testify after he had initially chosen

not to—it had to grapple with the fact that the lawyersdiezhdygiven their closing arguments.

Recognizing the awkwardness of this procedure, the prosecutor (Loe) asked the court for

permission to argue that German had known about his right to testifye closings—the

implication being that German had cleverly waited waftiégrthe prosecutor’s closing precisely so

that he could hear what the prosecutor had to say and, in his subsequent testimony, rebut it. With

the prosecutor and the court going back and forth on what (if anything) the jurors should be told

about # this, defensecounselinterjected andaskedfor permissionto “participate in”the

discussion, which led the court to make the comment on which German’s Claim now hinges. The

whole exchange went like this:

The Court: But my feeling is that the whole purpose of this procedure is to try

to arrive at a total picture of what happened and if that can be done
better by overlooking certain procedural requirements, such as how
allowing a defendant at this time prior to the jury deliberating to hear
from him, Ithink that is important. Now, let me say one other thing
that the defendant should consider. Your attorney has made an
excellent closing argument. It is conceivable that the jury has a
reasonable doubt; and by yotastifying, that you are going to
eliminae that reasonable doubt. Do you understand that?

Mr. Cohen [sic] Yes

The Court: Do you still wish to proceed?
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The Defendant:

The Court:

Mr. Loe:

The Court:

Mr. Loe:

Mr. Cohen:

TheCourt

Mr. Cohen:

Yes.

Now, what instruction, if any do thgartieswant me tagive to the
jury with references to what happen? What | suggest is that even
though the parties have restéat the defendant has requested that
he be permitted to testify, and that | will permit it. Is there any
objection to thainstructior?

No. He previously told the Court, in no unizen terms, that he did

not wish to testify. He wished to exercise his right to remain silent
because he’s had the adviggc] of counsel, had the Court’s
colloquy and inquiry. | would ask the Court’s permission to be able
to go into that because now hashheard my closingrgument. |
don’t know what he’s going to say. | would like the jury to know he
previously had an opportunity. He declined that, Judge. You've been
practicing law for 30 years. You've never heard of it. I've meve
heardof this. I've never even read a case on tl8s.it's definitely a
case of first impression#nd if he wants to stick it to me by
listening to my closingrgumentshow | sum up the evidence and
get up there and say, well let me explain this, this, this and this and
thats why it's not true and not the way the State said it. | think the
jury should at least have an understanding that he had an opportunity
to do it before. He didn’t want to do it then and he only wants to do
it now that I've given my closing. It goes to his motive for his
testifyingat this juncture.

Al right. Since he has an absolute right to either testify or not testify,
his motive for wanting to testify at this point would be irrelevant as
it relates to his guilt or innocence. In other words, | don’'t want there
to be a comment any more on his right to remain silent than on his
right to testify

I’'m with you on that, but you know me, you've seen me practice
law. You've seen me try cases. | don't tie it up

Can | ask the Court one question for my own direction? I'm going
to ask you for direction on this. Is there argument you would you
[sic] like my participation in or you won

All of a sudden you're asking whether | want your participation.

| know I've been strong fraail the others but | need
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The Court:

Mr. Cohen:

The Court:

Mr. Loe:

The Court:

Mr. Loe:

The Court:

Mr Loe:

The Court:

Mr. Loe:

Well, | think you have a duty to represent your client
throughout the trial and for me to say, no | don’'twant you to
participate, | think would be inviting error on a reversible.

| guess what I'm saying, if you think there is something between the
State and you.

No, it's not between the State and me. You are a party here and I'm
not rally inclined to allow the State to comment about what
procedures are because the jury is going to decide based on facts.
And for either side to comment that, well, the defendant is really
trying to snooker me here by waiting until | make the arguments and
then testify, | don’t see how' & going to assist the jury and it's
surely not any of the weighing of the evidence requirements that’s
in the instructionAnd | don’t see where it helps the decider of facts.

He got to hear my closing of closefjuardedsecrets That's my
work product. | don’t share that with anyone, and | have shared it
with him. And now he is going to get up. | feel —

I'll permit you to address any additional portion based on what he
says. You will have an opportity to address it. The whole purpose
of this is to gather the truth.

I’'m with you, believe me.

Not to say that the defendant is a bad guy because he didn’t follow
procedure. And if | allow you to comment on that, then that's
basic#ly what you argue and you're saying this guyaally a bad

guy because he didn’t follow the rules of criminal procedure.

That’s not my argument. My argument —

That's the way it would be interpreted. And I’'m instructing you not
todo it.

Fine.
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Id. at 740:6—-45:11The “participation” to which the court referred, in other words, was counsel’s

participation inthe discussion about what, if anything, the jury should be-tatdl not, as German

insists here, his participation German’s casas a whole

Fourth, German’s claim that his lawyer threatened to abandon him is strongly bglied

the following colloquy with the trial judg@vhich came after German decided, for a second time,

not to testify)

Mr. Cohen:

The Court:

The Defendant:

The Court:

Mr. Cohen:

The Defendant:

Mr. Cohen:

The Defendant:

Mr. Cohen:

The Defendant:

I've had suficient time to discuss it with Daryl German, and | would

indicate that jat my final statement to him was, from this point on,

it's between you and the Court. I've given him my advice. He told

me now what he thinks he wants to do and | would like hinelto t

the Court or the Court to make your own inquiry to your satisfaction.
Mr. German, what would you like to do?

| will not testify.

Okay. So at this point, the defense is going to give its portion of his
sandwich?!

Just for clarification Daryl, we talked about it, is that right?
Yes.
| gave you the pros and cons about it, correct?
Yeah.
You were concerned that you felt that certain thingswlesé said
that you felt you wanted to answer and | talked to you about what
was important and what isn’t and what the law is and my job as the

attorney, correct?

Yes.

21 The “sandwich” here refers to the bifurcating of German’s closing arguments ioto tw
sections—one before th&tate’s closingind the second afté®eeTranscript at 693.
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Mr. Cohen:

The Defendant:

Mr. Cohen:

The Defendant:

Mr. Cohen:

The Defendant:

The Court:

The Defendant:

The Court:

The Defendant:

The Court:

The Defendant:

The Court:

Id. at 748:15-51:07.

And did you feel you understood and agreed with the thaagd?
Yeah.

Did you feel that if there were small details about this, you'd have
an opportunityateron to tell Judge Shapiro?

Yeah.
And you feel now, without question, this is the correct decision?
Yeah.

All right. You're telling me that it is not going to make a difference
as far as whether you're guilty or not guilty. I do not decide whether
you’'re guilty or not guilty. That is solely on the purview of the jury,
so if you have anything that bears on whethenatryou want to
testify that goes to guilt or innocence and they will decide it. In the
event they find you guilty, then | have no choice as far as sentence
if they find you guilty of murder in the first degree, I'm required by
law to sentence you to life with a minimum mandatory sentence of
25. So whether you tell me one thing or two things, | still have to
impose the same sentence if they find you guilty. Do you understand
that?

Yes.
So if you want the trier of fact to know something, the only way you
can do that is by testifying. If you testify, then you will be subject to
cross examination and ttgtate if it wishes can put on what they
call rebuttal evidence to show that what gaid was either incorrect
or what you said should not be given any weight by the jury. Do you
understand that sir?
Yes.

Do you still wish not to testify, is that correct?

Correct.

Okay.
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Notably absent from trial counsel’s recapitulation of his private discussion @ithda is
any hint of the threat German now says counsel dropped on him. It would be one thing if counsel
had made this proffer to the court without any input from German. But, as the transdgg m
clear, German-who never suggested that counsel hadenaaxy such threat at the timeagreed
unequivocally with the substance of counsel’'s summary. And when the court asked him whether
he had decided not to teBtj he answered “Yes.” Indeed, he agreed with counsel that, “without
guestion, this is the correct decision.”

In these circumstances, the Court need not conduct an evidentiary hearing to determine
whether (and to what extent) German’s lawyer threatenad3feeUnited States v. Jerchower
486 F. App’x 68, 70 (11th Cir. 201®)A district courts refusal to hold aavidentiaryhearingis
not an abuse of discretion where the court conducted an extensiveleay.”);, see alsdJnited
States v. Kovaszna§75 F. App’x 900, 90203 (11th Cir. 2017) (“[T]he court did not abuse its
discretion in refusing to hold avidentiaryhearingbecause, as noted above, it conducted a
systematic and exhaustieelloquybefore accepting the pléga. This principle—that afederal
court need not hold an evidentiary hearing when the plea colloquy is-@pptieswith equal
force to rightto-testify colloquiesbecause solemn declarations in open court carry a strong
presumption of verity.’Blackledge v. Allison431 U.S. 6374 (1977) A habeas petitioner who

hopes to redo a decision he madter a colloquymustthus overcome “formidable barrier”

221n any case, for the three other reasons discussed in this Saotjeychevidentiary hearing
would be futile.SeeChavez 647 F.2d at 1060 (“In deciding whether to grant an evidentiary
hearing, a federal court must consider whethueh a hearing could enable an applicant to prove
the petitions factual allegations, which, if true, would entitle the applicant to fedexiadas
relief.”).
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becaus¢indiscriminate hearings in federal postconviction proceedings . . . wouldnalienthe
chief virtues . . of finality.” WinthropRedin v. United State§67 F.3d 1210, 1216 (11th Cir.
2014) ¢leaned up In this respect, it is worth remembering thatghaoften than not, a prisoner
has everything to gain and nothing to lose from filing a collateral attitk(€iting Blackledge
431 U.S. at 71).

The colloquy here is clear (if not altogether exhaustive) and strongly suggests that
German’s lawyer never threatened himsum,Germarnwas advised in open court of his right to
testify and voluntarily chose to waive it. He did so after being given multiple opporsutatie
discuss the matter with his lawyen discussion that, German agreed, involaetia threat of
abandonment bwn analysisof the pros and cons of testifyingaving fairly assessethe cons,
German concurcethat staying silent was “without question . . . twerectdecision.” Andthis
choice seems like the sensible one. After alieiy his extensive criminal histdiy—a historythat
his silencemanaged to keep hidden—his testimony (very likely) would not have gone well.

Claim Nine,in sum, is likewisdDISMISSED.

E. Claim Thirteen: The Judgment of Acquittal

In his Thirteerth Claim, German contendsat the trial court erreldy denying his motion
for acquittal.SeePet. at 27German raised this claim in his direct appeal, in which (again) the
Fourth DCA affirmed his conviction and senter8eeDirect AppealOpeningBrief [ECF No. 12

1] at 73, 105.

23 Not to mention his refusal (even now) to reveal what he might have said.
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The Report recommended denying this Claim because arguments about the syffitien
the State’s evidence are generally cagnizablen a federal habeas proceediBgeReport at 35
36. German objectsnd suggests that this Cotoertainly has authority to weigh and consider the
Constitutional sufficiency of evidence in a statentnial trial.” Obj. at 8. German igartly right.
While this Court may not weighor (re)weigh—the State’s evidengéthe relevant question is
whether, after viewing the evidence in the light most favorable to the praseauty rational
trier of fact could have found the essential elements of the crime beyondaatdasdoubt.”
Jackson v. Virginigd43 U.S. 307, 319 (1979)Ynder this standard, the State’s evidence was more
than sufficient.

German was convicted séconddegre murder with a firearrand armed robbery/erdict
Forms[ECF No. 121] at21-23.Under Florida law, the elements of secalatjree murder with a
firearm areX*One, [the victim] is dead. Two, the death was caused by the criminal act oyagenc
of [the defendant(s)]. Three, there was an unlawillihg of [the victim] by an act imminently
dangerous to another and evincing a depraved mind without regard for huniafréfescript at
776.Finally, the jury must findhat “[the defendant] committed murder iretbecond degree and
also find that during the commission of the crime he was in the actual poesafssifirearm.’ld.
at776-77.

And the elements of armed robbery d®ne [the Defendant] took the money from the
person or custody of [the victim]. Twigrce, violence, assault or by putting in fear was used in
the course of the taking. Three, the property taken was of some value. Fourindpeveswith

the intent to permanently deprive [the victim] of his right to the property or any b&pefiit or
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appropriate the property of [the victim] to his own use or the use of any person not émiitled
Id. at 779.

At trial, the victim’s neighbors testified that, in his dying declarations, the victim had
identified two black males and a redheaded white female as the people who had roblSea him.
Transcriptat 215.And Detective Murray testified that German confessethéofdlowing facts:
German and his edefendants—a black male and a redheaded white femdlad surveilledhe
victim’s apartment in anticipation of robbing hich at530 German had gun which he intended
to use during the robberig. at 531; German ands$icodefendants approached the victim’s door
with the intention of robbingpim, id. at 532 Germanpointed his gun at the victinvhile one of
his codefendantsearched the apartment for drugs and moitk\gt 535 German and his €o
defendants, in fact, stole some of the victim’s property, inclutegween two and three hundred
dollars,”id. at 536 and whenthe victim tried to overpower Germahis cadefendant took the
gun and shot the victim in the stomaith,at 537.The victim, it was undisputed, di¢cbm that
gunshotld. at 261 {Mr. Loe: Doctor, based on the elevation [sic] that you did, were you able to
determine what the cause of death was for Mr. Cullman? Dr. Michael Bell [the Medirairtex]

A gunshot wound to the abdomen.”).

“[V]iewing the evidence in the light most favorable to the prosecution,” aratirier of
fact could have found, as this jury did, that German committed the crimes of armed ratibery a
seconddegree murder with a guithis is trueeven though German did not actually shoot the
victim because, as we have discussgdne who participates with another in a common criminal
scheme is guilty of all crimes committed in furtherance of that scheme regardlessioémte or

she physicallyparticipates in that crimeJacobs 396 So.2dt 717.
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German’s Claim Thirteen, then, mustDESMISSED.

[I. Evidentiary Hearing

German does not challenge the Repodonclusion thahis Petition does not merén
evidentiary hearingAnd, becaus@oneof German’s claims requisdurther factual development
the Report’'s determination is not clearly errone@ee Chaves47 F.2dat 1060(“In deciding
whether to grant an evidentiary hearing, a federal court must consider whethehsadhgcould
erable an applicant to prove the petitisrfactual allegations, which, if true, would entitle the
applicant to federal habeas religf German’srequest for an evidentiary hearingtigerefore
DENIED.

V. Certificate of Appealability

German likewiseloes nobbject tothe Reporis suggestiorthathis request for aertificate
of appealabilityshould be denied A certificate of appealabilityshould issueonly when the
petitioner makes “a substantial showing of the denial of a constitutional rig®tlJ.S.C. §
2253(c)2). But where,as here, thdistrict court has rejectedtie petitioner’sclaimson the merits
“the petitioner must demonstrate that reasonable jurists would find the distrits essessment
of the constitutional claims debatable or wrér§jack v. McDaniel529 U.S. 473, 484 (200By
contrast, vaen a district court has rejestla claim on procedural grounds, the petitioner must show
that “jurists of reason would find it debatable whether the petition statdglahaim of the denial
of a constitutional right and that jurists of reason would find it debatable whetrdistifiet court

was correct in its procedural rulirigd.
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The Reports recommendation is not clearly erronedodeed, as we have seen, German

has defaulted on many, if not most, of his claia@nd there can be little debate about the merits

of his remaining assertions. Hsquest for a certificate of appealabilitythaiISDENIED .

*k%k

Accordingly, the Court hereblRDERS andADJUDGES as follows

1.

2.

6.

7.

German’s PetitiofECF No. 1] isSDENIED.

German’s request foreertificateof appealability iDENIED.

German’s request for an evidentiary hearinDENIED .

The R&R [ECF No. 19] isADOPTED except as to ClaimFive. Having
determinedthat ClaimFive was exhaustedthe R&R denied that Claim on its
merits. But this CourhasDENIED Claim Five asunexhausted and procedurally
defaulted.

The Clerk of Court shallLOSE this case.

All other pending motions afleENIED as moot

All pending deadlines and hearings aERMINATED .

DONE AND ORDERED in Fort LauderdaleFlerida, day of August 2020.

i
ROY K ALTMAN
UNITED STATES DISTRICT JUDGE

cC: counsel of record
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