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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 17-62291-CIV-ALTMAN/Hunt

TIMOTHY LEE JOHNSON ,

Plaintiff,
V.

BROWARD COUNTY SHERIFF
SCOTT ISRAEL, DEPUTY JUSTIN
AUGUSTUS,andDEPUTY
TIMOTHY METZ

Defendants

ORDER

THE DEFENDANTS have filed a Renewed Motion Rismiss (“MTD”) [ECF No. 37}
The Plaintiff, who igro se responded (“MTD Response”) [EQ¥o. 45], and the Defendants did
not reply. The Honorable Kathleen M. Williamdnited States District Judge, referred the MTD
to Magistrate Judge Alicia O. Valle for a [iret & Recommendation R&R”) [ECF No. 39].
While the MTD was pending before the Magistratelge, Judge Williams transferred the case to
this Court [ECF No. 46]. Aftethe Magistrate Judge issued R&R [ECF No. 47], both parties
objected.SeePI. Objections [ECF No. 49]; Def. @dztions [ECF No. 48]. The Court has
conducted ae novareview of those portions of the AR&to which the parties have objectead

now ADOPTS the R&RIN FULL .

1 Although the Defendants filed their MTD in Nowber 2018, they failed to mail a copy of it to
the Plaintiff until February 11, 2018eeNotice of Compliane [ECF No. 42].

2 SeeFeD. R.CIv. P. 72(b)(3) (Resolving Objectiond.he district judge must determine de novo
any part of the magistrate judge’s disposition bzt been properly objected to. The district judge
may accept, reject, or modify the recommended disposreceive further evidence; or return the
matter to the magistrate judgéth instructions.”).
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BACKGROUND

The Plaintiff, Timothy Lee Johos, filed his Amended Complaibn October 29, 2018.
SeeAm. Compl. [ECF No. 33]. In it, he alleg#sat, on November 22, 2013, while he was driving
a “truck with dark tinted windows,” two Bward County Sheriff ©Office (“BSO”) Deputies—
Defendants Justin Augustus and Timothy Mefallowed him into the “parking area of his
residence.” Am. Compl. 11 8-8fter Johnson pulled over, thH2eputies walked up to Johnson’s
car and “demand[ed] him to provide” his dni\gelicense, registratin, and insurance cardl. T 9.

When Johnson asked the Deputies why they had sddppe the Deputies “displayed displeasure”

and said, “in harsh terms,” “don’t you ask mequestions],] just do as you are told."{ 10. But,

instead of complying with this directive, Johnson asked whether he was being arrested and, if so,
why. Id. Deputy Metz “express[ed] extreme anger andiustration” atJlohnson’s questions and
answered that Johnson svanot under arrestet” Id. 11 (emphasis in original).

Johnson then told the Deputies that he wanted to call his attddndy12. In response,

Deputy Augustus walked to the front passenger door of Johnson’s truck, reached over an unnamed
passenger, and “abruptinatched” the phone from Johnsoh&nd, causing thehone to break.
Id. Without any further warning, Deputy Augustudormed Johnson that he was under arrest,
pulled Johnson from the vehicle, placed hinaiagt the truck’s bumper, handcuffed him, and
ordered the unnamed passenger to step out of the tdudl§l 12-13. The Deputies then searched
Johnson’s truck “against his protesgslaced him in a police vehig] and drove him to the North

Broward County Detention Facilitd. 7 13-14. At the Detention Facility, Johnson was

3 The Court granted Johnson leave to amend higvatigomplaint both tadentify the previously-
unnamed deputies and to attach police repivds included the deputies’ names and badge
numbers.SeeAugust 14, 2018 Order [ECF No. 29]. I ather respects, though, the operative
Amended Complaint is virtually identical to Johnson’s original complaint.
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guestioned and ordered to change into “prison garmddts]'15. But, when the “Lieutenant-in-
charge” heard that Johnson was diabetic, he aldageofficers to “get this man out of my jail
now.” Id. 1 16.

BSO officials returned Johnson’s clothinghtimm and drove him back to the parking lot
where he had been arrestil.f{ 17-18. At this point, Johnsorysahe discovered that, while he
was at the Detention Facility, the “defendantsd kaized his car and “placed it in police custody
for further unlawful searchingld. § 19. Johnson was charged with “Side Wind/Rest Sunscreen
[too dark]” and “Resisting/Obstructing Justice Without Violendd.”{ 18. But, after an initial
appearance, the state judge dismisalécharges “with no discussiond.

Based on these allegations, Johnson adwsaribiree causes ddction against the
DefendantsSeegenerallyAm. Compl. In Counts | and Il, Bason alleges that Deputies Augustus
and Metz, respectively, deprived him of hight to be free from “unreasonable restraints,”
“unreasonable searches and se#s of his property,” and “ueasonable, unlawful arrest . . .
without probable cause.” Am. Compl. 1 20 (Augst& 1 21 (Metz). In Count Ill, Johnson avers
that Sheriff Israel knew his agents were “stogppedestrians and/or @éns . . . for the sole
purpose of violating the rights of those individualsin attempt to discover evidence of a crime.”
Id. 22 All three counts assert claimgainst the Defendants in batieir individualand official
capacities.

The Defendants have moved to dismise Amended Complaint with prejudic€ee

generallyMTD.

40n January 11, 2019, Governor DeSantis folyrmlspended Sheriff Israel via Executive
Order 19-14SeeFla. Exec. Order No. 19-14 (Jan. 11, 201@ps://www.flgov.com/wp-
content/uploads/2019/01/EOQ-19-14.pdf




THE LAW

“To survive a motion to dismiss [under Rdl2(b)(6)], a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on itsXabertft v.
Igbal, 556 U.S. 662, 678 (2009) (alteration added) (qudsiel Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007)). Pleadings mustintain “more than labels armbnclusions, and a formulaic
recitation of the elements of a cause of action will not daudmbly 550 U.S. at 555 (citation
omitted). Indeed, “only a complaint that stateglausible claim for relief survives a motion to
dismiss.”Igbal, 556 U.S. at 679 (citingwombly 550 U.S. at 556). To meet this “plausibility
standard,” a plainfi must “plead[] factual content thatl@aws the court to draw the reasonable
inference that the defendantliable for the misconduct allegedld. at 678 (alteration added)
(citing Twombly 550 U.S. at 556). “The mere posdiljilthe defendant acted unlawfully is
insufficient to survive a motion to dismissSinaltrainal v. Coca-Cola Cp578 F.3d 1252, 1261
(11th Cir. 2009) (citation omittedapbrogated on other grounds by Mohamad v. Palestinian Auth.
566 U.S. 449 (2012).

On a motion to dismiss, the Court must construe the complaint in the light most favorable
to the plaintiff and must accept the pitf’'s factual allegations as tru€ee Brooks v. Blue Cross
& Blue Shield of Fla., In¢.116 F.3d 1364, 1369 (11thrCi997) (citingSEC v. ESM Grp., Inc.
835 F.2d 270, 272 (11th Cir. 1988)). Unsupportactual allegationsral legal conclusions,
however, receive no such deferenSee Igbal 556 U.S. at 679 (“While legal conclusions can
provide the framework of a complaint, theyst be supported by factual allegations.”).

The Court must interpret th@o secomplaint liberally,seeSause v. Bauerl38 S. Ct.
2561, 2563 (2018), becayz® sepleadings are held to “less stringent standards than those drafted

by an attorney,” R&R at 4 (citingrickson v. Pardys551 U.S. 89, 94 (2007§f. Coffield v.



Broward Cnty. JailNo. 17-CV-61366, 2017 WL 3600942, at *4 (S.D. Fla. July 21, 20&@prt
and recommendation adopted sub n@uffield v. Broward Cnty. Main JaiR017 WL 3623677
(S.D. Fla. Aug. 22, 2017). But the Court may nari®e as de facto counsel or [] rewrite an
otherwise deficient pleading iorder to sustain an actionShuler v. Ingram & Asso¢s441 F.
App’x 712, 716 n.3 (11th Cir. 2011).
ANALYSIS

l. Shotgun Pleading

As a preliminary matter, the Court agrees with the R&R’s conclusion—to which neither
party objects—that thamended Complaint isot a shotgun pleadin§eeR&R at 6-7. While the
Amended Complaint “could haveebn more artfully drafted,” itloes not contain “extraneous
allegations in the individuatounts” that would confuser otherwise unduly burden the
Defendants’ preparation of tmeidefenses. R&R at 6-8 (citing/eiland v. Palm Beach Cnty.
Sheriff's Office 792 F.3d 1313 (11th Cir. 2015)).

Il. Qualified Immunity

“Qualified immunity protects government officials performing discretionary functions
‘from liability for civil damages insofar as their conduct doaset violate clearly established
statutory or constitutionaights of which a reasonable person would have knoviArigster v.
City of Riviera Bch., Fla.208 F.3d. 919, 925 (11th Cir. 2000) (quotitarlow v. Fitzgerald 457
U.S. 800, 818 (1982)). In this way, the defenseualified immunity “balances two important
interests—the need to ldopublic officials accountable whahey exercise power irresponsibly
and the need to shield officials from harassmaistraction, and liabilityvhen they perform their
duties reasonablyPearson v. Callaharb55 U.S. 223, 231 (2009). To qualify for the immunity,

a government official must show that the chalkzhgctions were committed within the scope of



his discretionary authoritysee Kingsland v. City of Mian882 F.3d 1220, 1232 (11th Cir. 2004).
If he can do so, “the burden shifts to the mpiidi to show that qualified immunity is not
appropriate.’Leg 284 F.3d at 1194.

To overcome the qualified immunity defense, amgiff must demonstrate that the official
deprived him of a constitutional right that was “clearly established” when the alleged offense
occurred See Saucier v. Kats33 U.S. 194, 201 (2001). iBlrequirement “ensure[s] that before
they are subjected to suit, officene on notice their conduct is unlawfuld: at 206. For purposes
of qualified immunity in this District, only desiobns of the United States Supreme Court, the
Eleventh Circuit Court of Apgals, and the Supreme Court Blorida constitute “clearly
established” lawSee McClish v. Nugemt83 F.3d 1231, 1237 (11th Cir. 2007).

The R&R helpfully categorized Johnson’teghtions into three distinct claims:

() an unlawful stop of his trucksee[ECF No. 33 11 8-10] (alleging that the

Deputies followed Plaintiff's truck, whichad dark tinted windows, and demanded

to see Plaintiff's driver's license, regiation, and insurance); (ii) an unlawful

arrest,see id.ff 20-21 (alleging that the Deputiexitions were “a violation of

plaintiff's rights under the Florida nal Federal Constitutions against the
unreasonable and unlawful arrest, searot,seizure of personal property without
probably cause”); and (iiin unlawful search and seizure of his trusde id.f1

13, 19, 20-21 (alleging that the Deputies “seized [Plaintiff's] vehicle,” and “placed

it in police custody, for furthreunlawful searching”).

R&R at 10. With this framework in mind, the Couadw turns to Johnson’s central claim: that the
stop, the arrest, and thwo searches of hisuck violated “clearly @sblished statutory or
constitutional rights of which aasonable person would have knowRArfester, 208 F.3d. at 925
(citation omitted).

A. Discretionary Authority

This Court agrees with the R&R’s threshold conclusion that the Deputies’ acts

“undoubtedly fall within [their] discretinary authority.” R& at 10 (citingSevostiyanova v. Cobb



Cnty, 484 F. App’x 355, 357 (11th Cir. 2012) (nagi that a police officer acts within his
discretionary authority wém he arrests someonéjrizona v. Gant556 U.S. 332, 339 (2009)
(acknowledging that, in certagircumstances, an officer magraduct a warrantless search of a
vehicle incident to a lawful arresf)Johnson must therefore shelrat the Defendants’ conduct
violated “clearly emblished” law.
B. The Truck Stop

In his Amended Complaint, Johnson concedeshtbatas driving a truck with “dark tinted
windows,” seeAm. Compl. T 8—which, if true, would elate Florida’s State Uniform Traffic
Control laws. Indeed, Florida laspecifically prohibits'sunscreening or other product that makes
a car window nontransparent, increases its reflectivity, reduces its light transmittance, or which
alters the windows’ color . . . Javiolation of this section is noncriminal traffic infraction,
punishable as a nonmoving violation as prodide chapter 318.” Fla. Stat. § 316.2953. Taking
the Amended Complaint's factual avermentstag, therefore, the Deputies had “arguable
probable cause” to stop Johnson’s trugke Perry v. Greene Cnty., G&92 F. App’'x 761, 764
(11th Cir. 2010) (officers had “arguable prolmloiause”™—and were thus entitled to qualified
immunity—when they stopped the plaintiff for dng with an obscured license plate, which, if
true, would have vialted Georgia law)see also Durruthy v. PastoB51 F.3d 1080, 1089 (11th
Cir. 2003) (“Arguable probable cause exists where reasontiiders in the same circumstances
and possessing the same knowledge as the Defeodaldt have believed that probable cause

existed.”);Vaughan v. Cgx343 F.3d 1323, 1332 (11th Cir. 2003) (in determining whether the

® Johnson suggests, without citattonany authority, that the “offers did not have discretionary
authority to arrest the plaifif] where no crime had been committe®l’ Objections at 8. But this
is not the law. The officers’ discretionary autlywysimply refers to the “job-related powers and
responsibilities that the public official has the general fulfillment of his official duties.”
O’Rourke v. Hayes378 F.3d 1201, 1205 (11th Cir. 2004).

7



officers had “arguable probable cause,” cowsk only “whether the officer's actions are
objectively reasonable in light dhe facts confronting the officeregardless of the officer’s
underlying intent or motivation”). Because a “noriminal traffic infraction can provide a basis
to perform a lawful traffic stop,” Johnson’s congies that he was driving a truck with “dark tinted
windows” eviscerates his claim that the stop violdiisdclearly establista constitutional rights.
See Harris v. Rambosko. 2:18-CV-17-FTM-29MRM, 2019VL 5722080, at *13 (M.D. Fla.
Nov. 5, 2019) (because a “non-criminal traffic infran provides basis to perform a lawful traffic
stop,” officer's observation of vehicle in non-collapce with Florida’s tffic statute provides
probable cause to initea traffic stop).

In his Objections, Johnson notes that “dankedl windows” are notlg@gal and argues that
the Deputies used the dark tint of his windowsagwetext for an otherwise-improper stop. Pl.
Objections at 4. In support, Johnson points oat the Deputies never “mentioned” or measured
his windows’ Visible LighfTransmission percentadd. But Johnson misunderstands the doctrine
of “arguable probable cause.” Undbat doctrine, whether Johnsertints were in fact illegal—
or whether the Deputies subjectively believed them to be illegal—is irrelevant. Instead, the Court
asks only whether it was “objectively reasonalibe’the Deputies to stop Johnson’s truck because
of its “dark tinted” windows—‘“egardless of the officer's undgng intent or motivation.”
Vaughan v. Cgx343 F.3d at 1332. And, because Johnsonitadimat his car had “dark tinted
windows,” he fails to state a plsible § 1983 claim for the Deputidsitial decision to stop him.

That said, gro seplaintiff “must be given at least one cl@nto amend the complaint
before the district court dissses the action with prejudicdBank v. Pitt 928 F.2d 1108, 1112
(11th Cir. 1991)pverruled in part by Wagner v. Daewoo Heavy Indus. Am. C8td. F.3d 541,

542 (11th Cir. 2002)gh bang; Phillips v. City of W. Palm BeaciNo. 18-CV-80172, 2018 WL



3586179, at *4 (S.D. Fla. July 26, 2018) (dismissith prejudice unwarranted where the court
had never before ruled on the sufficiency of trentiff's claims). Applying this standard here,
the CourtDISMISSES without prejudice the allegations in Counts | dnl relating to the traffic
stop.

C. The Unlawful Arrest

Johnson next challenges the Deputies’ decismmrrest him. In Florida, “[w]hoever
shall resist, obstruct, or oppose afficer . . . in the lawful exedion of legal process or in the
lawful execution of any legal dutwithout offering or doing violenct the person of the officer,
shall be guilty of a misdemear of the first degree . . .” Fla. Stat. § 843.02. “If an officer
has probable cause to believe that an individaalcommitted even a very minor criminal offense
in his presence, he may, without violating thourth Amendment, arrest the offendéee v.
Ferraro, 284 F.3d 1188, 1194-95 (11th Cir. 2002).

By his own admission, Johnson never compligt the Deputies’ commands. He did not,
for instance, produce his driverlgense, disclose his regidii@n, or turn over his insurance
documents—despite the Deputi€lear instructionsSeeAm. Compl. 11 9-12. Instead, he: (1)
“inquired of Defendant Augustus as to the reasgtior the stop”; (2) aftebeing admonished to

“do as you are told,” “persiste[d]” by asking “whethl am being detained or under arrest for
something, and if so, what?”; and, (3) after beidd tbat he was not undarrest, said that he
wanted to call his attorneyd. In short, Johnson unambiguously failed to comply with the
Deputies’ commands. And, as Judge Valle exgdj “a reasonable ofer in the Deputies’
position could have believed that Plaintiff's conied inquiry in seeming defiance of the officer’s

instruction to produce documents and remain quoestituted resisting asbstructing justice, a

first-degree misdemeanor under Florida law.” R&HR.3 (citing Fla. Stag 843.02 (providing that



whoever resists, obstructs, or opposes an officl sl guilty of a first-degree misdemeanor)).

As the Eleventh Circuit has explained, an officer is entitled to qualified immunity if, in
similar circumstances, a reasonable officer coulceHzelieved that therwas probable cause to
make the arresSee Post v. City of Fort Lauderdale F.3d 1552 (11th Cir. 1993) (officer was
entitled to qualified immunity because he had “arguable probable cauag®est plaintiff who
kept talking after he waastructed to be quietgccord Redlich v. LeemNo. 16-CIV-20001, 2016
WL 3670575, at *12 (S.D. Fla. May 2P0Q16) (plaintiff's failure to comply with officer’s request
to produce license after traffic stgave officers probable aae to arrest for viation of Fla. Stat.

§ 843.02);Ryder v. AndrewsNo. 615CV2040RL22TBS, 2016 W8503729, at *6 (M.D. Fla.
June 22, 2016) (officer had probable cause to aptasitiff for violation of Fla. Stat. 8§ 843.02
where, “instead of simply providg his license and registration, apitiff repeatedly asked officer
why he was stopped¥ee also Am. Dental Ass’605 F.3d at 1290 (court may look to obvious
alternative explanaiins for police conduc®).

In his Objections, Johnson contends that he should have been permitted to question the
officers after they stopped hirSeePl. Objections at 4. In Johnson’s view, because he had not yet
been arrested “at that point,” he had “gveght to ask whether he was under arrelst.”And,
Johnson adds, the Deputies violated his First adt€enth Amendment rightvhen they arrested
him for asking why he had been stoppled.

Here, again, Johnson misstates the law. He was, to be sure, permitted to ask the Deputies

why they had stopped him. But he wast permitted to ignore their command to produce his

® Nor is there anything even remotely unconstitwl@bout a state law thatithorizes an officer—

like the Deputies here—to arrest a man who, during a valid traffic stop, failed to provide his name
or identification.See Hiibel v. Sixt@udicial Dist. Court 542 U.S. 177, 188-89 (2004) (state law
authorizing officers to request name orentification during validraffic stops, and

to arrest persons who fail to comply with taogquests, consistent with Fourth Amendment).
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license, his registration, artds insurance card. And, notably, the Amended Complaint never
suggests that he ever complied—or made anynattéo comply—with anyf these directives.
Nor does Johnson seek leave to amend his allegatianslude any such compliance. And courts
in this Circuit have roundly fected Johnson’s argument thatmad with probale cause, the
Deputies’ decision to arrest him abridged his tFAssmiendment right to &sabout the reason for
his detentionSee Leg284 F.3d. at 1194-9Ryder 2016 WL 9503729 at *6. More importantly,
the Supreme Court has now squarely held thasderaa First Amendment retaliatory arrest claim,
a plaintiff must first plead and establidte absence girobable causé\ieves v. Bartle{t139 S.

Ct. 1715, 1724 (2019) (“The plaintiffressing a retaliatorgrrest claim mugblead and prove the
absence of probable cause for the arrest.”).

Because, in sum, the Amended Complaintlegations support the Deputies’ view that
they had “arguable probable cause” to artkstinson, the Deputies aeatitled to qualified
immunity, and Johnson’s claims in Countsndall that the arrest was unconstitutional are
DISMISSED without prejudice.

D. The Search and Seizure of Johnson’s Truck

Finally, Johnson alleges that the Deputies searched his car illegally on two separate
occasions: once when he was arrestetiaasecond time after the truck was impoun&egAm.
Compl. 91 13, 19, 20-21.

“An officer conducting a search @&ntitled to qualied immunity where clearly established
law does not show that the search violated the Fourth AmendrResatrSon 555 U.S. 223, 243-
244 (2009). Generally speaking, officers may conduearrantless search afvehicle only when
one of the following “exceptions” to the warrant requirement exists: (1) the incident-to-arrest

exception; (2) the automobile excetj or (3) the “inventory” exceptioikeeU.S. v. Alston598
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F. App’x 730, 733 (11th Cir. 2015). The automolaleeption allows law darcement to search
a car if it “is readily mobile and probable causésexto believe it comins contraband . . . .”
United States v. Baldwi774 F.3d 711, 720 (11th Cir. 2014). Agdge Valle notes, this exception
does not apply here. R&R at n.7. And the Defersldntnot challenge thisnding. The Court will
therefore address the two searehdise initial search at the saeand the impounded search at the
police department—under the specifxception that, in the Defenua’ view, applies to each
search.

i. The Search at the Scene: The Incident-to-Arrest Exception

The police may search a vehicle “incidentataecent occupant’s arrest only when the
arrestee is unsecured and within reaching distahite passenger compartment at the time of the
search."Gant, 556 U.S. at 343. According to the Amend&amplaint, the initiasearch occurred
after Johnson was arrested and handcuffed—and Wbileas seated on the bumper of his truck.
SeeAm. Compl. T 13. Johnson’s unnamed passenger was, the Amended Complaint avers, likewise
secured and outside the truck when the search occudieBeasonably read, then, when the
Deputies first searched the truck, both of its ocotgpaere secure and at a safe distance from the
truck’s passenger compartment. The Deputmesreover, ultimately cited Johnson for having
“Side Wind/Rest Sunscreen [too dark]” and gjeat him with “Resisting/Obstructing Justice
Without Violence.”SeeAm. Compl. § 18. As Judge Valle reectly noted, it wuld have been
“unreasonable [for the Deputies]donclude that evidence relevant to either of these charges might
be found in the truck.” R&R at 15. Because a sleaf the truck under these circumstances would
violate “clearly established” law—aunciated by the Supreme CourGant—the Deputies are
not entitled to qualified immunity for hinitial search at the scene.

The Deputies challenge this cdugion under what they describs a fourth exception to
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the warrant requirement—the kind oféifry protective sweep” envisioned Nichigan v. Long
463 U.S. 1032 (1983)—which, thesay, justified the initlasearch at issue her&ee Def.
Objections at 3-6. Ihong, the Supreme Court held that trmuRh Amendment “permits an officer
to search a vehicle’s passenger compartment Whdras reasonable suspitithat an individual,
whether or not the arrestee, is dangerous agtitraiccess the vehicle to ‘gain immediate control
of weapons.””Gant, 556 U.S. at 346 (quotingong 463 U.S. at 1049)). In addition, as tBant
Court explained, “there may be still other circuamgtes in which safety or evidentiary interests
would justify a search.1d. (citing Maryland v. Buie 494 U.S. 325, 334 (1990) (holding that,
incident to arrest, an officer may conduct aitéd protective sweep of dse areas of a house in
which he reasonably suspects a dangerous pensgnbe hiding)). “These exceptions together
ensure that officers may search a vehicle whenige safety or evidentiary concerns encountered
during the arrest of a vehicle'sesnt occupant justify a searchd.

The Amended Complaint is admittedly less-than-clear on whether the unnamed passenger
was arrested, whether he was considered a suspect, and whether he was secured when the Deputies
conducted their searcBeeDef. Objections at 3-6. But, for several reasdms)g does not help
the Deputies here. Firdtpng contemplated only searchestbé “passenger compartment of an
automobile.”Long 463 U.S. at 1048. Here, however, a faiading of the Amended Complaint
suggests that the Deputies searchieel entire vehicleSeeAm. Compl. {1 13 (“Defendants
Augustus (CN 14942) and Metf [sic] (CN 11626)fpemed an unlawful search of plaintiff's
vehicle against his protests.”). Second,lthegexception is triggered onlyhen the officers have
reason to believe that “an individual, whet or not the arrestee, is dangero@aht, 556 U.S. at
346 (quotingLong 463 U.S. at 1049). While the Deputiesd probable cause to arrest Johnson

for non-compliance with their ingictions, there is nothing inghPAmended Complaint—or in the
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record—to support the Defendantgew that either Johnson ais passenger was “dangerous.”
Indeed, the Deputies do not appear to haeated the unnamed passenger as a suspect and, it
seems, never arrested him—undermining theirestiin that they reasonably feared he might
“become hostile and aggressive towards the Degudifter Johnson was secured. Def. Objections
at 6. Third, thd_.ongexception hinges to a substantial degreg¢he capacity of the individual to
“access the vehicle to ‘gain imahiate control of weapons.l’ong 463 U.S. at 1049. Ibong, for
instance, the officers had already “observedgeldunting knife on the floorboard of the [open]
driver’s side of the car’—an observation thed them to “searcfor other weaponsd. at 1036
(citation omitted). But the Amended Complaintvaee suggests that the Deputies observed any
kind of weapon in plain view. Nor @g it give any other reason tdibee that a search of the truck
might uncover such a weapdrong, in short, does not help the Deputies here.

The Defendants are therefore eatitled to qualified immunity for the initial search of the
truck. For this reason, thidilotion to Dismiss Counts | and Il ttie Amended Complaint, as they
relate to that search, BENIED .

il. The Second Search: The Inventory Search Exception

Johnson also alleges that, to further the ésg@” to violate his constitutional rights, the
Deputies “seized his vehicle [and]. it placed in police custy for further unlawful searching.”
Am. Compl. T 19. Johnson does moflain how he came to discover this information, but the
allegations of his Amended Complaint suggtst his truck wadirst impounded and later
subjected to an inventory seardtdh.

Inventory searches are permissible underRberth Amendment if they: (1) protect the
owner’s property while it rema#in police custody; {2protect the police against claims or

disputes over lost or stolgmoperty; or (3) protect ghpolice from potential dangdynited States
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v. Handy 592 F. App’x 893, 906 (11th Cir. 2015). Bthe Defendants bear the burden of
establishing that the exception appligls And the validity of an invetory search “depends on the
legality of the decision to impound the vehiclil”at 907. While that decisn is discretionary, it
“must be made according to stardlariteria and on thbasis of something other than suspicion
of evidence of criminal activity.ld. at 906. The purpose of objectivateria is to “limit officer
discretion in the decision to impound a vehiclesa that cars [are] impounded and searched only
if called for by the police department’s standapkrating procedures. .. and not to discover
evidence.’United States v. Skinned57 F. Supp. 228, 232 (M.D. Ga. 1997).

As Judge Valle noted, therens evidence at this stagetbk case that might explaivhy
Johnson’s truck was impounded asdarched. R&R at 16. Nor #his point—and without
reviewing the Defendants’ poias on vehicle searches amdpoundments—can the Court say
whether the Defendants’ decision to impound thekrand inventory its contents was reasonable
within the strictures of the Fourth Amendmefihd, since the Amended Complaint avers that the
traffic stop occurred at Johnson’s hormeeAm. Compl. 11 8-9, there is no plausible argument
that, by not impounding the truck, the Deputresuld have brought about some public safety
concernSeePl. Objections at 6-7.

The Defendants object to thisrion of the R&R on three groundsirst, they say, Johnson
“never asserts that a search actually took placespecifically, thathe Deputies themselves
conducted a search bis vehicle . . .’Id. at 8. But the Amended Complaint unambiguously alleges
that, “[u]pon [] returning [] to hisesidence, the plairitidiscovered that thdefendants [had] . . .
seized his vehicle . . . for further unlawful sgang.” Am. Compl. § 19And the Court must, at
this early stage, accept the Amended Complaint’s well-pled allegations aSeeuBrooks116

F.3d at 1369Second citing Handy, the Deputies argue that thédecision to impound and the
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method chosen for implementing that decision were, under all the circumstances, within the realm
of reason.” Def. Objections at 10. (quotidgndy, 592 F. App’x at 906). But, as the R&R explains,
Handyrequires the Deputies to defend their decisigmpointing to one of three well-established
inventory-search justifications. R&R at 15. And, putting aside their conclusory assertions about
the reasonableness of their demisithe Deputies have not showattkthey inventoried the truck
for any of these three permissible purpose®yTiave not, in short, explained why Johnson’s
car—which, according to the Amended Complaids parked on Johnson’s own property—had
to be impounded and searchedptotect (1) Johnson’s valuabld®) the police from claims of
theft; or (3) the police from some public dand¢andy, 592 F. App’x at 906. This failure is fatal
to their second objectiohird, and relatedly, th®eputies contend thabecause Johnson “has
not alleged that his vehicle wasarocation that did not impedeffic or threaten public safety,”
their decision to impound was per se reasondgbdeDef. Objections at 10. But, again, the
Amended Complaint alleges that the entire “incident” occurred within the “parking area” of
Johnson’s “residence.” Am. Compl. 1 9. And, ijualicating a motion to dmiss, the Court must
accept the Amended Complaint’sliygled allegations as tru&ee Brooksl16 F.3d at 1369.

The Defendants, in sum, are not entitled tdi@ed immunity for the inventory search of
the truck. For this reasptheir Motion to Dismiss Counts | dnl of the Amended Complaint, as
they relate to that second searctDENIED.

iii. A Final Word on The Searches

Although the Court has denied the Defendargguest for qualified immunity on the two
searches, the Court acknowledges Befendants’ frustration witthe sparsity of the Amended
Complaint’s allegations—particularly as they relai¢hose two incidents. Because he will have

an opportunity to file a Secordimended Complaint, the Court admonishes Johnson to use that
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pleading to describe with greater specificihe circumstances of each search, including: (1)
whether he was handcuffed or otherwise securezhwtiine Deputies began their initial search; (2)
where precisely he was seated when the semroinred; (3) whether the unnamed passenger was
similarly handcuffed or secured during the sbaK4) where the unnamed passenger was seated
when the search occurred; @hnson’s relationship with themnamed passenger; (6) whether the
unnamed passenger was ever detained, arrested, or considered a @)sphkether, during the
initial search, the Deputies searched the whrlek or only its passenger compartment; (8) how
he learned about the invi@ry search; and (9) any other infation he might have about why his
truck was impounded and inventoridithe Court hereby warns Johnson that his failure to fill in
these salient details may resultle dismissal of these allegations.
E. The Official Capacity Claims Against the Defendants

Johnson levies claims against all threddddants in their official capacitieSeeAm.
Compl. 11 2 (Israel), 3 (Augustus), 4 (MetBut § 1983 suits against public officiafs their
official capacitiesare simply suits against the municigalities those public officials represent
See McMillian v. Monroe Cnty520 U.S. 781, 785 n. 2 (1997). And, as the Supreme Court has
explained, “a municipality cannot be held lialslelely because it employs a tortfeasor—or, in
other words, a municipality caniioe held liable under 8§ 1983 omespondeat superiaheory.”
Monell v. Dep’'t Soc. Servs436 U.S. 658, 691 (1978). “Insteatl,is when execution of a
government’s policy or custom, whether made byawamakers or by those whose edicts or acts
may fairly be said to represerffioial policy, inflicts the injurythat the government as an entity
is responsible under § 1983d. at 694 (cleaned up).

Johnson never alleges thaettwo Deputies formulated amconstitutional policy—or

advanced an unconstitatial custom or practice—on the BS®shalf. Nor does he suggest that
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they had the authority tdo so. In this respect, Jolumsappears to assert iNonell claim only
against Sheriff Israel. Accordingly, Johnson’s @l capacity claims against the Deputies are
DISMISSED without prejudice.

Johnson likewise does not allege that Shentidsformulated an official unconstitutional
policy. Rather, in making an unofficiaustomclaim, he says the Sh#rifknew] of the history of
[the police force’s] abuses, in terms of higatls unlawful acts of stopping pedestrians and/or
citizens, either walking and/oriding . . . for the solgurpose of violatinghe rights of those
individuals, [which] makes [Shédfilsrael] liable for theacts of his agents . . .” Am. Compl. | 22.
In support, Johnson “summarily” dedmes three lawsuits he claims/eaeen filed in the Southern
District of Florida against Sheriff Israel fordise arrest.” Am. Compht 16. From these three
lawsuits, Johnson infers that Sheriff Israed hdde facto” policy of covering up police misconduct
by failing to investigate that misconduct properlg. But these unsubstantiated lawsuits do
nothing to advance Johnsor¥onell claim: the first wasdismissedbecause of the plaintiff's
failure to respond to court ordethe second settled mid-trial—wout any admission of liability
by the Sheriff; and the third resulted in a verflictthe defendant-officawho, the jury foundhad
probable cause to astethe plaintiff. SeeR&R at n.11. Not one of these cases, then, evinces any
kind of unofficial policy or custonby either Sheriff Israel ahe BSO of “stopping pedestrians
and/or citizens, either walking and/or driving .. for the sole purpose of violating the rights of
those individuals . . . .” Am. Compl. § 22.

That leaves only Johnson’s singkxnlated “allegation[] of annlawful stop, arrest, seizure,
and searches of property by the Deputies” in ¢hise—which, as Judge Valle correctly noted, is
“insufficient to show the type of persistemtdawidespread policy necessary to confer municipal

liability on the Broward Sheriff’'s Office tlmugh Defendant Sheriff igel.” R&R at 20-21see

18



Depew v. City of St. Mary387 F.2d 1496, 1499 (11lth Cid986) (random acts or
isolated incidents are genegaihsufficient to establish llonell custom or practice).

Johnson’s Objections do nothing to changes tesult. To begin with, most of his
Objections do little more thanpeat the same arguments he raiseldis MTD Response. In this
way, they are procedurally improp&ee Holland v. ColvinrNo. 4:14-CV-194-VEH, 2015 WL
1245189, at *3 (N.D. Ala. Mar. 18, 2016h objecting to an R&R, party may not simply restate
the same arguments it presentethiomagistrate judge) (citinganDiver v. Martin, 304 F. Supp.
2d 934, 937-938 (E.D. Mich. 2004) (“A general etijon, or one that merely restates the
arguments previously presented[,] is not sufficierglést the court to alleged errors on the part of
the magistrate judge. An objection that doeshing more than state a disagreement with a
magistrate’s suggested resolutionsimply summarizes what hasdnm presented before, is not an
“objection” as that term is used in this cextt”)). In any event, the Court finds wholly
unpersuasive Johnson’s remaining Objection—thatlegations concerning the mere filing of
three false-arrest lawsuits against Sheriff Israel, standing alone, suffice to establish an unofficial,
widespread, and unconstitutional policy of effecugftialse arrests. After all, only two of these
lawsuits actually asserted a false arrest claimd not one resulted in any determination of
illegality or wrongdoing. A lawsuils an accusation—nothing more.

Johnson’s official capacity claim agat Sheriff Israel is therefoi2ISMISSED without
prejudice.

F. Count lll: The Individual Capacity Claim Against Sheriff Israel

In Count IIl of his Amended Complaintplinson asserts a 8§ 1983 claim against Sheriff

Israel in his individuatapacity. But it “is well established this circuit that supervisory officials

are not liable under § 1983 for the unconstituticanak of their subordinas ‘on the basis of
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respondeat superioor vicarious liability.”” Hartley v. Parnell 193 F.3d 1263, 1269 (11th Cir.
1999) (quotingBelcher v. City of Foley30 F.3d 1390, 1396 (11th Cir.1994)). “The standard by
which a supervisor is held liable in her individual capacity for the actions of a subordinate is
extremely rigorous.Braddy v. Florida Dep't of Labor & Employment Sek33 F.3d 797, 802
(11th Cir.1998). Supervisors “can be heldleaunder § 1983 when a reasonable person in the
supervisor’s position would have known that bonduct infringed the constitutional rights of the
plaintiffs, and his conduct was causally related to the constitutional violation committed by his
subordinate.”Greason v. Kemp891 F.2d 829, 836 (11th Cir.199(itations and footnote
omitted). “Supervisory liability under § 1983 occurs either when the supervisor personally
participates in the alleged cditstional violation or when there is a causal connection between
actions of the supervising official and the alleged constitutional violatBmraddy, 133 F.3d at
802 (quotingBrown v. Crawford906 F.2d 667, 671 (11th Cir.1990)).

This causal connection may be establishetdéefwa history of widespread abuse puts the
responsible supervisor on notice of the need toecbthe alleged depritian, and he fails to do
so,” id., or when the supervisor’s “custom or policy . . . resulted in deliberate indifference to
constitutional rights,Rivas v. Freemarf40 F.2d 1491, 1495 (11th di®91). “The deprivations
that constitute widespread abusufficient to notify the supesing official must be obvious,
flagrant, rampant and of continued dupatirather than isolated occurrenc&réwn 906 F.2d at
671 (citations omitted). “A causal connection caspdbe established by facts which support an
inference that the supervisor directed the subordinates to act unlawfully or knew that the
subordinates would act unlawfully afalled to stop them from doing saGonzalez325 F.3d at
1235 (citingPost 7 F.3d at 1561).

Johnson makes none of these allegations herkeasitnot plausibly. Iparticular, he never
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suggests that Sheriff Israel was personally inedlin the incidents of November 22, 2013, or that
he “directed the [Deputies] to act unlawfullyd. And, because he has pled other instances of
similar police misconduct, he has not establishdusry of widespreadmse” that might “put[]
the responsible supervisor on notice of nieed to correct thalleged deprivation.Braddy, 133
F.3d at 802. Nor, lastly, has he shown any tauoms or policy [that] resulted in deliberate
indifference to cortgutional rights.” Rivas 940 F.2d at 1495. Forlahese reasons, Johnson’s
individual capacity clainagainst Sheriff Israel BISMISSED without prejudice.

G. Johnson’s Claim for Punitive Damages Against the Deputies

Finally, Johnson seeks $1 million punitive damages against each dep&geAm.

Compl. at 19. While punitive damages are not availableffarial capacity claims under § 1983,
they are available fandividual capacity claimsSeeR&R at 24-25 (citing cases). But, to prevalil

on his claim for punitive damages, Johnson wiNéndéo establish the Defendants’ “malicious
intent, evil motive, or reckless or callous digard for the rights and safety of others.” Def.
Objections at 11 (citingl.C. by Hewett v. Jarrard786 F.2d 1080, 1089 (11th Cir. 1986)). As the
R&R wisely concluded, it would be prematurestake Johnson’s punitivdamages claim so early
in the case—in particular because of the scagcerd evidence on the tvgearches and the reality
that it “remains uncertain whether any claimsiagt the Deputies in their individual capacities
would ultimately survive.” R&R at 25.
ok
Having carefully reviewed threcord, the Court hereby
ORDERS AND ADJUDGES that Judge Valle’'s R&R [ECF Na@7] is ADOPTED IN

FULL . The Defendants’ Motion to Dismiss [ECF No. 37{aRANTED in part and DENIED

in part as follows:
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. Johnson’sMonell claims against the Defendants their official capacities are
DISMISSED without prejudice.

. Johnson’s claims that the Deputies, irithndividual capacities, unconstitutionally
stopped and arrested him,akeged in Counts | and Il aie Amended Complaint, are
DISMISSED without prejudice.

. Johnson’s claims that the Deputies, irithndividual capacities, unconstitutionally
searched his truck, as alleged in Coungnd Il of the Amended Complaint, shall
REMAIN . That said, in his Second Amended Complaint, Johrsaost plead
additional facts as discussed in this Ordgarding the contours dlfie two searches.

. Johnson’s claims against Sheriffdst in his individual capacity a@lSMISSED
without prejudice.

. Johnson’s claims for punitive damages against the Defendants in their official
capacities ar8 TRICKEN .

. Johnson’s claim for punitive damages againsQbputies in theindividual capacities
shallREMAIN .

. Johnson shall file a Second Amended Complaint wigirdaysof this Order. That
Second Amended Complaint shall addresssthiestantive deficiencies discussed in
both the R&R and this Order. Johnson’duiee to file a Second Amended Complaint
by March 25, 2020will result in dismissal of this caseith prejudice Moreover,
Johnson will not be given another bitetla¢ apple. If, on a subsequent motion to
dismiss, the Court dismisses Johnsodams again, that dismissal will beith

prejudice
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DONE AND ORDERED in Fort Lauderdale, Floridahis 4th day of March 2020.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

cC: counsel of record
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