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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE No. 17-cv-62578-BLOOM/Valle
AlG PROPERTY CASUALTY COMPANY
Plaintiff,
VS.
BRADFORD MARINEINC.,
DefendanfThird-Party Plaintiff,
VS.

FLORIDA MARINE PROPULSION CORP.
d/b/a Lauderdale Propeller Service

Third-Party Defendant.
/

ORDER ONMOTION TO DISMISS

THIS CAUSE s before the Court uporThird-Party Defendant Florida Marine
Propulsion Corp.’¢“Florida Marine”) Motion to Dismis$or Failure to State a Cause ot#on
or alternatively, Motion for More Definite Statement, ECF No ] [BMotion”). The Court has
carefully reviewedhe Motion, all opposing and supporting magdsi the record in this cagbe
applicable law,and is otherwise fully advised. For the reasons set forth béhmaMotionis
granted

I BACKGROUND

Plaintiff, AIG Property Casualty Company (“AlG”filed this action as subrogee of its
insured Pissaro Properties, Ltd. (“Pissaro9eeECF No. [1]. In the Complaint, AIG alleged
that Pissaro engaged Defendant/Tiiatty Plaintiff, Bradford Marine, Inc. (“Bradfofdaring’)

to repair the MY Francineenteing into a Dockage and Repair Contrdct. at 8. Thereatter,
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Bradford Marine sent the propeller to be inspected by Florida Marine, which sent an email
stating, in part, that the propeller blades were badly bent and “the propeller willbsewght
again.” Id. at 1 9. FloridaMarine stated it would scan the propeller to determine whether a
matching set can be madeld. According to the Complaint, Bradforllarine thereafter
presented Pissaro with a written proposal to supply a new propeller with an agteodetivery

six weeks from the date of the order, which Pissaro accepdedt § 10-11. The first propeller
delivered was allegedly different from the original one and could not be udeat § 12. The
second replacement propellersredso allegedlyof an incorrect sizeld. at13. Finally, a third
propeller was delivered and fitted onto the vessdbecember of 20161d. at T 14. However,
Bradford Marine was allegedly required to supply the replacement vessebstharearlieiin

July of 2016.1d. at15. AIG, as subrogee, seeks to recover the amount of the claim it paid its
insured due to the delayed propeller delivdd,.at§ 16.

In response to the Complaint, Bradford Marified an Answer and Affirmative
Defenses aing with a ThirdParty Complaint against Florida Marin&seeECF No. [5]. The
Third-Party Complaint alleges that it is “an action for indemnity in an amount not less than
$248,291.07 plus prejudgment interest, costs, and such other relief as is appropriate under the
circumstances.”ld. at § 3. Consistent with ta allegations of the Complaint, the Thipdrty
Complaint alleges that, on December 30, 2016, Bradford Marine contracted witlo Rssa
repair and replace the vessel's pgide propeller and shaft, and once these were removed from
the vessel, they wereaist to Florida Marine.ld. at 5. Florida Marine thereafter reported to
Bradford Marine and Pissaro that neither the propeller nor the shaft could be diepaire
recommending they order new onelsl. Pissaro, in turn, agreed to have a new propeller and

shaft manufactured and Florida Marine was notified of this decisidnat 6. The order was
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placedand Pissaro was informed that it would take six weeks to complete the fabridetiokt
this point, the ThiredParty Complaint alleges that Florida NMee prepared specifications for
fabrication of the new propeller and provided these toparty CJR Propulsion (“*CJR”) in the
United Kingdom. Id. Upon the delivery of the propeller and shatft, it was discoveredhbgt
could not be used because therd was off and the pitch was higher than that ofdiwmaged
propeller.” 1d. at § 7. According to the ThirdParty Complaint, Pissaro and Florida Marine
thereafter worked directly with each other to order a secomgkflerbased upon scans Florida
Marine provided to CJR.Id. at § 8. The second propeller was not usabither, so Pissaro,
Florida Marine and CJR agreed that CJR would fabricate a third propdtieat 9. The third
one, delivered in midie-late November of 2016, was suitable for installation on the veksel.

Based on these allegations, Bradford alleges that “if it is held liable to AIG, itiieegn
to indemnification and/or contribution from Lauderdale Propeller [Florida Marioe]ité
negligence in preparing and providing the necessary specificationshendndormation to CJR
resulting in the fabrication of a total of three propellers and the delay atteiodéne required
fabrication of them.” Id. at § 10. Bradford Marine futher allegeghatits right to indemnity
and/or contribution arises from Florida Marin€lg negligence in providing proper information
to CJR resulting in the fabrication of the first propel{&),negligence in the preparation of scans
and specificatios provided to CJR resulting in the fabrication of the second propeller(3and
negligence in the supervision of CJR such that two incorrect propellessfaleicatedcausing
a twelveto-fourteenweek delay to the vessel’s repaid. at{ 11.

In respose to theThird-Party Complaint Florida Marine seeks dismissabf the

indemnity and contribution claims alternatively requests a more definite statem&aeECF
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No. [30]. Bradford Marine’sMemorandum of Law in Opposition and Florida Marine’s Reply
timely followed SeeECF Nas. [33] and [35]. The Motion is now ripe for adjudication.
. LEGAL STANDARD
a. Motion to Dismiss

A pleading in a civil action must contain “a short and plain statement of the claim
showing that the pleader is entitled to relidféd. R. Civ. P. 8(a)(2). Although a complaint
“does not need detailed factual allegations,” it must provide “more than labels angstnrs;!
and a formulaic recitation of the elements of a cause of action will not Bell’Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007/&ee Ashcroft v. Igbab56 U.S. 662, 678 (2009) (explaining
that Rule 8(a)(2)’'s pleading standard “demands more than an unadornettfethéant-
unlawfully-harmedme accusation”). Nor can a complaint rest on “naked assertion[s]’ devoid of
‘further factual enhancement.”Igbal, 556 U.S. at 678 (quotinwombly 550 U.S. at 557
(alteration in original)).

When reviewing a motion under Rule 12(b)(6), a court, as a general rule, mymtthece
plaintiff's allegations as true anevaluate all plausible inferences derived from those facts in
favor of the plaintiff. SeeMiccosukee Tribe of Indians of Fla. v. S. Everglades Restoration
Alliance, 304 F.3d 1076, 1084 (11th Cir. 2002%XA Equitable Life Ins. Co. v. Infinity Fin. Grp.,
LLC, 608 F. Supp. 2d 1349, 1353 (S.D. Fla. 2009). However, this tenet does not apply to legal
conclusions, and courts “are not bound to accept as true a legal conclusion couched as a factual
allegation.” Twombly 550 U.S. at 555eelgbal, 556 U.S. at B8; Thaeter v. Palm Beach Cty.
Sheriff's Office 449 F.3d 1342, 1352 (11th Cir. 2006). Moreover, “courts may infer from the
factual allegations in the complaint ‘obvious alternative explanations,” which sulggést

conduct rather than the unlawful conduct the plaintiff would ask the court to irden.”Dental
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Ass’n v. Cigna Corp 605 F.3d 1283, 1290 (11th Cir. 2010) (quotigigal, 556 U.S. at 682). A
court considering a Rule 12(b) motion is generally limited to the facts contaitieel complaint
and attached exhibits, including documents referred to in the complaint thanaed te the
claim. SeeWilchombe v. TeeVee Toons,.|rs55 F.3d 949, 959 (11th Cir. 2008)axcess, Inc.
v. Lucent Techs., Inc433 F.3d 1337, 1340 (11th Cir. 2005) (“[A] document outside the four
corners of the complaint may still be considered if it is central to the plaintiff's clanmgs
undisputed in terms of authenticity.”) (citingprsley v. Feldt 304 F.3d 1125, 1135 (11th Cir.
2002)).
b. Motion for a More Definite Statement

Under Rule 12(e) of the Federal Rules of Civil Procedure, “a party may move faea m
definite statement of a pleading to which a responsive pleading is allowedhicttis/so vague
or ambiguous that the party cannot reasonably prepare a response.” Fed. R. Civ. Pirk&e). S
courts have liberally construed the pleading standard under Rule 8(a), “a short iand pla
statement” will be enough, unless upon motion it is shown that the pleading “is so ambiguous
that a party cannot reasonably” respolktancourt v. Marine Cargo Mgm't, In®930 F. Supp.
606, 608 (S.D. Fla. 1996). “Most courts disfavor the use of Rule 12(e),” and “motions for a more
definite statement should not be used as a means of discowRoyal Shell Vacations, Inc. v.
Scleynde| 233 F.R.D 629, 630 (M.D. Fla. 2005).

1. DISCUSSION

Florida Marine seeks to dismiss the THiRdrty Complaint for indemnity and
contribution under Florida law.SeeECF No. [30]. More specifically, Florida Marine argues
that under Florida law, a conmndaw claim for indemnity requires allegations establistitrag
(1) the plaintiff is wholly without fault while the defendant is at fault for the uydeglclaim of

negligence an@2) that a special relationship exists between the plaintiff and thedkeie Id.

o]
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at 45. Because the Thi#Barty Complaint does not contain such allegations, Florida Marine
seeks dismissalld. As to contribution Florida Marine argesthat, under Florida law, a party
may not file a claim for contribution unlesshids @id more than its pro raghare of common
liability or has had judgment entered againstneither of which are allegdtere 1d. at 7.

In response, Bradford Marine argues that Florida law does not apply to thes clai
asserted in the ThirBarty Complainbecause “[t]he action pending before this court is an action
sounding within the court’s admiralty and maritime jurisdiction, 28 U.S.C. § 1333. . ."NB&CF
[33] at 2. In further support of its argument, Bradford Marine states thpbhc§ this case
involves maritime contracts, a written one between AIG’s insured and [Bdaifarine] and
oral one between [Bradford Marine] and [Floribliarine], substantive maritime law applies to
this action.” Id. Undermaritime law, it is Bradford Mariné positionthat the oral contract
between Bradford Marine and Florida Marine contains an implied prdoyiBéorida Marine to
perform the work in aitigent and workmanlike marmn and it is the breach of thisomise that
gives rise to a claim for indemnityid. at 4. In its Reply, Florida Marine does not dispute that
the claims may be subject to maritime law but instead expresses confusion asthier whe
Bradford Marineis assering claims for indemnity, contribution, breach of contract, negligence
or breach of implied warranty of workmanlike performan@eeECF No. [35] at 3. For that
reason, it asks the Court to dismiss the FRiadty Complaintithout prejudice oto requirea
more definite statemeiihat clearly articulas theclaims are at issuwith facts suppomg each
individual claim. Id. at 34.

The Court agrees that dismissal with leave to amend is warrasnt@chdford Marine has
failed to state a claim Starting with Bradford Marine’s position that this action arises under the

Court’s admiralty and maritime jurisdiction, nowhere in the THiedty Complaint does



CASE No. 17ev-62578BLOOM/Valle

Bradford Marine assert the basis for the Court’s suloyetter jurisdiction over the indemnity
and contribution claims, much less any affirmative assertion that maritime law afdeSCF
No. [5]. Further, althougAlG’s Complaint alleges in paragraph 3 that the Courtdaksiralty
jurisdiction pursuant to 28 U.S.C. 8333 Bradford Marinedeniedthis allegation in its Answer
and Affirmative Defenses and Thifearty Complaint. SeeECF No. [1] at  3ECF No. [5] at
1.} This plealing, thereforefails to providenotice of Bradford Marine’sinvocation of the
Court’'sadmiralty jurisdiction or maritime law.

In addition, Bradford Marinestates that itsclaim for indemnity and contribution is
premised upomn oral contract betweaetself and Florida Marine. In support of this argument, it
correctly argueshat“[a] contract to repair a vessel invokes admiralty jurisdi¢temd that oral
contracts are regarded as valid under maritime laldesel "Repower”, Inc. v. Islander
Investments Ltd.271 F.3d 1318, 13223 (11th Cir. 200%)Kossickv. United Fruit Co, 365
U.S. 731, 734 (1961However, vithin the four corners of the Thiarty Complaint, there is no
information about the nature of the relationship betwtese two entitiesmuch less an
allegation that they entered into an orahitact or what that oral contract entaileth making
this argument, Bradford Marine assumespled facts. The Court cannot go outside the four
corners of the ThirdParty Complaint on a motion to dismiss.

Bradford Marine then argues thaiithin the unpled oral agreement, there was an implied
promise by Florida Marine to perform the contracted work in a diligent and workmanlike
manner. Bradford Marine iggaincorrect in stating that a repair contract includes an implied

warranty that sut work will be performed in a workmanlike manner and that a breach of this

Y In its Answer, Bradford Marine admitted paragraphs 2, 5, 6, 7, 8, 9, 12, 13, andi Istased it is without
knowledge as to the allegations in paragraphs 2 ai8ed=CF No. [5]. According to the Answer, “[a]ll allegations
of the three count Complaint notegfically admitted herein are denied.ld. Because paragraph 3 of the
Complaint involing admiralty jurisdiction wasat specifically admitted, Bradford Marimkeniedit.

7
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warranty gives rise to a claim for indeity. SeeAm. Exp. Lines v. Norfolk Shipbuilding &
Drydock Corp, 336 F.2d 525, 526 (4th Cir. 1964 owever this argument again assumaésitt
Bradford Marine pledhe existence of suchrapair contract, the existence of such aplieu
warranty, orthe breach of such an implied warranty. None of these facts are pled. Apparently
recognizing this shortcoming, Bradford Marine argues that paragraph 10 of tlePany
Complaint sets out the breach of the warranty of workmanlike perforncdaioe and that “the
use of the work ‘negligence’ in paragraph 10 does not change the fact that the gravéimeen of
Third Party Complaint is breach of the warranty of workmanlike performancéeopart of
[Florida Marine].” ECF No. [33] at 5.Again, paragraph 10 makes no mention of a contract, the
implied warranty, the breach dlie warranty or that the right to indemnity stesrfrom this
allegedbreach. For thesereasos, Bradford Marine will be required to file an amended pleading
that properly pleads the elements ofiademnity claimunder maritime lawarising from the
breach of the warranty of workmanlike performance

With regard to the clen for contribution, the Court cannot discern the basis for this
claim as it appears to be pled interchangeably with the claim for ingeeven though the two
are distinct. SeeECF No. [5] at T 10 (Bradford Marine “is entitled to indemnification and/or
contribution . . .”); 1 11 (“Bradford is entitled to indemnity and/or contribution fromdTiRarty
Defendant . . .”). In its response, Bradford Marine does not address its contrilbatomther
than to say that Florida Marine’s reliance on Floridat@ontion law is misplacedSeeECF No.
[33] at 5. To the extent that Bradford Marine seeks to allege a separatefaraiontribution

under maritime law in its amended pleading, it shall separately plead tmtattmig with the
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facts supporting itglaim for contribution. SeeFed. R. Civ. P. 8(a). Bradford Marine’s Third
Party Complaint is, therefore, due to be dismissed without prejédice.
V. CONCLUSION
For the reasons stated herein, DRDERED AND ADJUDGED as follows:
1. Third-Party DefendantFlorida Marine Propulsion Corp. Motion to Dismissfor
Failure to State a Cause of Action, or alternatively, Motion for More DRefini
StatementECF No. [30], isGRANTED.
2. The Third-Party Complaint, ECF No. [5], is DISMISSED WITHOUT
PREJUDICE.
3. Third-Party Plaintiff Bradford Marine, Inc. shall file its Amended Thirdrty
Complaint no later tham ay 26, 2018.

DONE AND ORDERED in Miami, Florida, thisl4th day ofMay, 2018.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Copies to:

Counsel of Record

2 Because the Court has granted the Motion to Dismiss, it need not reachrieiatieequest for a more definite
statement.



