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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 18-cv-60075-BLOOM /Valle
ARIC MCINTIRE, et al,

Plaintiffs,
V.

STEVEN M. MARIANO, et al,

Defendants.
/

ORDER ONMOTION TO INTERVENE AND TRANSFER

THIS CAUSE is before the Court upon Intenvars ODS Capital LLC, Barry A. Smith,
and Sunil Shah (collectively referred to as tintervenors”) Motion to Intervene and Transfer
(the “Motion”), ECF No. [50] The Court has revieweddhMotion, all supporting and opposing
submissions, the record and applicable law, aradhisrwise fully advisedFor the reasons that
follow, the Motion is granted.

. BACKGROUND

On March 14, 2017, Plaintiff Anthony L. Ginge filed a class action on behalf of
himself and others similarly situatedingello v. Patriot National, In¢.Case No. 1:17-cv-01866
(the Gingello Action”), in the Sdghern District of New York. EE No. [50], at 3. The Gingello
Action alleged claims against Defendants Patdational, Inc., Steven M. Mariano and Thomas
Shields under Sections 10(b) a?@(a) of the Exchange Act on béhef a class of persons and
entities that purchased Patriot National s#es between August 15, 2016, and March 3, 2017.
Id. at 5. The Gingello Aabin alleged that the defendants failed to disclose that Patriot National
was being run primarily for Defendant Mariasobenefit rather than for the benefit of

shareholdersld. at 5.
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Specifically, a “special commée” of Patriot National's Bodrof Directors rejected a
buyout offer from Ebix, Inc. (“Ebix”), even thoughwas beneficial to shareholders, because the
offer cut against Defendant Mano’s personal interestsld. On August 1, 2016, Patriot
National announced that it agreed to coesmh “enhanced offer” from EbiXd. On August 15,
2016, Patriot National represented that “a specahmittee of independent directors” was
“continuing to explore other sttegic alternatives” to manize shareholder valueld. at 5-6.

On November 8, 2016, Patriot National announced that it had rejected a $475 million offer from
Ebix because it was “not the best altémea to maximize value for Patriot National’'s
shareholders.”ld. On March 3, 2017, howevePatriot National disclosetiat the true reason it
rejected the Ebix offer was because it was ndhénbest interest of Defendant Mariano and his
business, Guarantee Insurance Group (“GIGI). Patriot National then announced that it
entered into an agreement with GIG and DdBnt Mariano regarding service agreements
between Patriot National and GIG’s wholly-os¢h subsidiary, Guarantee Insurance Company
(“GIC”). Id. In the agreement, Patriot Natial agreed to pay GIG $30 milliond. On March

6, 2017, Patriot National investorgere injured when Patriot Nanal's stockprice fell to
16.4%, on unusually heavy trading volumeclimse at $3.67 per share on March 6, 2047.

The same day that the Gingello Action viitged, counsel for Gingello published a notice
on Business Wireannouncing that a securities classicec had been initiated against the
defendants.Id. at 3. Pursuant to the Private Setesi Litigation Reform Act (“PSLRA”") the
lead plaintiff's motion deadline was setthe Gingello Action for May 15, 2017ld. Several
members of the purported cladedi motions requesting appointmestlead plaintiff pursuant to

the PSLRA.Id. at 3-4.
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On August 11, 2017, counsel for the Plaintiffs the instant action filed a Second
Amended Complaint in a derivatiaetion on behalf of Patriot National, with Plaintiffs Mclintire
and Wasik as Plaintiffs, again®efendants Mariano and Shisldn the Delaware Court of
ChanceryWasik v. MarianpCase No. 12953-VCL, (the “Derivative Action”)d. at 4.

On September 20, 2017, Plaintiff Adam KaytkKayce”) filed another securities fraud
class action complaint in the Southern District of New Yé&yce v. Patriot National, Inc., et
al., No. 17-cv-07164 (the “Kayce Action”)ld. at 4. The Kayce complaint asserted claims on
behalf of investors who purchasshares of Patriot National dug the class ped of March 3,
2016 through November 14, 2016, and asserted claims against the defendants for violations of
federal securities lawsld. at 6. On October 12, 2017, thett consolidated the Kayce Action
with the Gingello Action, designatingelGingello Action as the lead cadd.

On November 28, 2017, Patriot tmal announced an anticijat Chapter 11 filing with
a plan of reorganization as part of a mesturing support agreesnt with its lendersld.
Accordingly, Patriot National’s déct and indirect U.S.-based sigiaries were to file voluntary
petitions for relief under Chapt&f of the U.S. Bankruptcy Codéd.

On January 12, 2018, the Plaintiffs Aric Mcintire and Henry Wasik (the “Mcintire
Plaintiffs”) filed the instant action in the Southdbistrict of Florida (he “Mclintire Action”).
ECF No. [1]. The Mcintire Action alleged Defgants Mariano and Shields violated federal
securities laws, and alleged claims on behalf of all purchasers @it N#tional common stock
from January 15, 2015 to November 22, 20%@e generalhlECF No. [1]. The Intervenors
assert that, like the Gingello Action, the McIntketion focuses in part on misconduct related to
the Patriot’'s dealings with GIG and GICnda alleges that Patridiational put Defendant

Mariano’s interests before the interestst®hareholdersECF No. [50], at 7.
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On January 30, 2018, Patriot Na@bmfficially filed for bankuptcy. ECF No. [50], at
4. On February 2, 2018, the Court ordered @uegello Action to be stayed pursuant to 11
U.S.C. 8§ 362.1d. On February 25, 2018, the Mclintire Pi#ifs submitted a letter to the judge
presiding over the Gingello Action contendingtthe Mcintire Plainffs had “the greatest
financial interest in this case, have the only abiitybring all claims on behalf of the plaintiff
class, and have shown the greatest vigor andestten acting to protect the class’s interest.
There can be no question that the class is teggesented by Wasik and Mcintire rather than
ODS or any other competing movant.” ECF Ij&l-1], at 7. On February 27, 2018, the Court
temporarily lifted the stay to appoint the Intenors as Co-Lead Plaintiffs in the Gingello
Action. Id. This decision was reached despite raogithe objection on behaf the Mcintire
Plaintiffs. ECF No. [50], at 4. Aér appointing the Intervenors &o-Lead Plaintiffs, the stay
was re-imposed “without prejudice to future regts to lift the stayollowing the Bankruptcy
Court’s ruling on Patriot’'s stay applitan and any mediation that may followd. at 4-5.

On February, 28, 2018, the Bankruptcy Coutessd an order staying related litigation
(the “Bankruptcy Stay”) and ordaeg mediation for parties whose claims may be covered by the
existing D&O policies.ld. at 5. On March 6, 2018, an Ord#aying the case was issued in the
Mcintire Action. ECF No. [42]. The Bankruptdyourt ordered that ¢éhstay of this action
continue through August 10, 2018, and mandated thaiadiles with an interest in claims that
may be covered by the existing D&O policies coné to mediation. ECF No. [43-1], at 2.

On April 12, 2018, Intervenors,as Co-Lead Plaintiffs in the Gingello Action, submitted
their confidential mediation statement in cocti@n with the April 1819, 2018 mediation (the
“Mediation”). Id. at 7. In the mediation statemerhe Intervenors claim they detailed

preliminary damages estimates in connection with both Exchange Act claims and Securities Act



Case No. 18-cv-60075-BLOOM/Valle

claims. Id. Exhibits to the mediation statement inahddthe Southern District of New York'’s
February 27, 2018 Order, appoimgfithe Intervenors as Co-Leadalitiffs, and a draft of the
Gingello proposed Amended Class Action Complaifd. The Intervenors represent that the
proposed Amended Class Action Complaint combitledclaims and allegjans assedd by the
Gingello Action and the Kayce Action, as well Bege in the Mcintire Aton, and expanded the
class period and added additional defendamtls. The mediation resulted in an agreement in
principle to settle the securities lavaichs on behalf of the entire clagdsl.

On August 14, 2018, after the Bankruptcy Stay &sgired, the Mcintire Plaintiffs filed
their Motion for Appointment as Lead Plaintiffs and ApprovalToieir Selection of Counsel,
which is presently pending before this CouBeeECF No. [46]. OnSeptember 5, 2018, the
same day Intervenors filed their Motion to ivene and Transfer, cowlsfor the Mcintire
Plaintiffs filed “a duplicative case before a differgmtige in the Southern District of Florida,”
Kaniki v. Mariano, et al. No. 18-cv-62097 (the “Kaniki Actior)” ECF No. 0], at 1. Two
days later, counsel for Mcintire Plaintiffmoved for transfer andentralization of the
consolidated Gingello Action pendj in the Southern Districif New York. The two Southern
District of Florida cases, thg€aniki Action and the Mclntire Ation, were consolidated pursuant
to 28 U.S.C. 8§ 1407 in the United States JadliPianel on Multidistrict Litigation (“*JPML”")In
re Patriot National, Inc., Securities LitigatiopfMDL No. 2870.1d. In their motion for transfer
and centralization filed before the JPML (the “JPML Motion”), the Mcintire Plaintiffs argued
that transfer and centralization was appropris¢eause that “[tjhe multiple proceedings in
multiple venues has led to a disorganized and inefficient prosecution of the securities class
claims.” Id.; In re Patriot National, Inc., Securities LitigatipMDL No. 2870, ECF No. [56-1],

at 2. The Mclintire Plaintiff@argued in their JPML Motion thdfc]entralization is appropriate
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where, as here, the various complaints present common factual allegations that will likely require
duplicative motion practice and, if mons to dismiss are denied, disery.” ECF No[60], at 2.

The JPML Motion argued that the four class @tttomplaints (the Gingello Action, the Kayce
Action, the Mclintire Action, and thKaniki Action) raised similar factual and legal issués.
Additionally, the MclntirePlaintiffs argued that

[c]entralization in a single district e a single judge will also serve ‘the

convenience of parties and witnesses.’ #llir securities @ss actions contain

allegations regarding the operatiof Patriot National during 2016 and 2017.

Proof of these allegations will involve the same evidence and testimony from the

same witnesses. Centralization will promadhe just and efficient conduct of the

actions because of the shared factual lagdl issues. It will eliminate the need

for the parties in the four securitiegs$ actions to make and respond to multiple

motions and discovery requests, and préall parties and witnesses from being

forced to travel across the countryajapear in duplicative proceedings.
Id. On December 6, 2018, the JPML Motion was deni&ke In re Patriot National, Inc.,
Securities LitigationMDL No. 2870, ECF No. [27].

Should the relief requested by the Intervehdviotion be granted by this Court, the
Intervenors represent that in order to facilitdte resolution of this matter, they will file a
consolidated amended complaint in the @iig Action and adjour certain defendants’
(including Defendants Patriot Manal, Mariano, and Shield)bligation to respond to the
consolidated amended complaint to allow thémme to memorialize their agreement with Co-
Lead Plaintiffs to settle the clainagainst them. ECF No. [50], at 7-8.

Intervenors now move to t@rvene in the above-stgleaction, arguing both that
intervention is appropriate as matter of right under federal ruéd civil procedure 24(a) and
permissively under federal rule afvil procedure24(b). Intervenors also move to have the

instant matter transferred to the Southern Qistsf New York so thait may be consolidated

there under the existingadership structure thaas previously been appmbéd by that court.
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Intervenors argueinter alia, that the Mcintire Plaintiffs’ Motion for Appointment as Lead
Plaintiffs and Approval of TheiSelection of Counsel, ECF NpL6], pending before this Court
is an “attempted end run by lawyers that . ready unsuccessfully objed to the appointment
of lead plaintiff and leadaunsel in the existing Gingellotan.” ECF No. [50], at 2.

.  LEGAL STANDARD

To intervene of right under Rule 24(a)(2), atpanust establish that “(1) his application
to intervene is timely; 2) he has an intenesating to the property dransaction which is the
subject of the action; (3) he $® situated that disposition ofetlaction, as a practical matter, may
impede or impair his ability to protect thatterest; and (4) his interest is represented
inadequately by the existing parties to the sutdx v. Tyson Foods, Inc519 F.3d 1298, 1302—
03 (11th Cir. 2008) (citingChiles v. Thornburgh§65 F.2d 1197, 1213 (11th Cir. 1989)
(citing Athens Lumber Co. v. FEG90 F.2d 1364, 1366 (11th Cir. 1982)).

The court may permit anyone to intervenenpssively under Rule 24(b) where upon
timely motiona party ‘has a claim or defense that gfmwith the main action a common
guestion of law or fact.”Fed. R. Civ. P. 24(b)When exercising its disetion, a district court
“can consider almost any factor rationally reletvaut enjoys very broad discretion in granting
or denying the motion [to intervene].Daggett v. Comm’n on Governmental Ethics & Election
Practices 172 F.3d 104, 113 (1st Cir. 1999).

. ANALYSIS
The Intervenors moves to intervene as a matteigbt, pursuant té-ederal Rule of Civil
Procedure 24(a), or alternatively, under thenddad for permissive intervention contained

in Federal Rule of Civil Procedure 24(b).
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a. Intervention by Right

A district court, whether ansidering intervention as afght or by permission, must
consider four factors insgessing timeliness, including:

(1) the length of time during which theowld-be intervenor knew or reasonably

should have known of his interest in tbase before he petitioned for leave to

intervene; (2) the extent of prejudice to the existing parties as a result of the

would-be intervenor's failure to apply as soon as he knew or reasonably should
have known of his interest; (8he extent of prejudice tine would-be intervenor

if his petition is denied; and (4) the existence of unusual circumstances militating

either for or against a determiratithat the application is timely.
United States v. Jefferson Gty20 F.2d 1511, 1516 (11th Cir. 1983).

This case was initially filed on January 12, 2018. ECF No. [1]. Litigation was stayed for
many months due to the Bankruptcy Stay. OneeBhankruptcy Stay expired, Plaintiffs filed
their Motion for Appointment as Lead Plaintiffs and ApprovalToieir Selection of Counsel,
ECF No. [46], on August 22, 2018. Intervenorsditbeir Motion to Interene and Transfer on
September 5, 2018, ECF No. [50]. Givihat Intervenors filed thastant Motion within 14 days
of the filing of the Mcintire Plaintiffs’ motion, ECF No. [46], it is clear to the Court that
Intervenors filed the Motion within a reasonalbilee after knowing they had an interest in the
above-styled action. The Court also notes that the Ilifs do not contest Intervenors’
argument that the Motion was timely brought in their Response in Opposition to the Motion
(“Opposition”). See generalfeCF No. [59]. Accordingly, it appears that the Motion is timely.

Further, the Court finds that the existipgrties would not be sigicantly prejudiced by
intervention as neither substantial litigation nesttlement negotiationbave taken place.
Hollywood Cmty. Synagogue, Ine. City of Hollywood254 Fed. App’x 769, 771 (11th Cir.

2007) (finding motion to interverwould practically undue a coest decree after twenty-two

months of litigation and settlement negotiationshe record establishes that the majority of the
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litigation that has taken place in the instaritcachas revolved around Intervenors’ Motion. The
Court finds that intervention would cause minimigny, prejudice to thexisting parties. Nor
does the Court find any unusual circuamstes militating against intervention.

Next, Intervenors argue that they hare interest relating to the property or transaction
that is the subject dhe Mcintire Action because 1) tiMcintire Action alleges claims under
Sections 10(b) and 20(a) of the Exchange &gainst Mariano and Shas, 2) the Mcintire
Action class period encompasses thingello and Kayce consoli@éat class period, and 3) the
Mclintire Action alleges the same fundamentagjal theory as the Gingello and Kayce
Consolidated Action. ECF No. [50], at 9. IrethOpposition, the Mcintire Plaintiffs argue that
the existing complaint in Gingello is much mdiraited than the Complaint filed in the instant
action, in that it inaides different claims undeéhe Securities Act of 1933 and covers a much
more limited class period. ECFoN[59], at 6. The Mcintire Bintiffs also argue that the
discovery will be far more extensive in the instaction and that the legal theories alleged in the
Complaint in this action are more comprehensive and developed than those alleged in the
Gingello Action. Id.

The Court agrees with the Intervenors thatftoe that the Mclintire Action alleges claims
under the Securities Act of 1933anddition to claims under the Elxange Act does not preclude
consolidation. Inin re Century Aluminum Co. Sec. Litighe district courgranted a party’s
motion to consolidate several case®l rejected a party’s argunighat although the cases arose
out of the same facts as the other cabey, should not be consolidated becahgecase alleged
additional claims under the Exchange Acln re Century Aluminum Co. Sec. LitigNo. C 09-
1001 SI, 2009 WL 2905962, at *2 (N.D. IC8&ept. 8, 2009). In thatase, the Cotinoted that

while there were some legal differences between the Securities Act and Exchange Act claims,
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the similarities were far greater because tland in all the cases revolved around the same
guestions of fact, and that consolidatioould promote the interests of efficiency.

Here, the Court also notes that the factual similarities, which both parties agree arise from
the exact same set of facts, are far greaterttiedifferences the Mcintire Plaintiffs’ attempt to
highlight in their Opposition. Furer, Intervenors represent that they will amend their complaint
to include the additional securitiekaims asserted in the MclrgiAction, in the event the Court
grants their Motion. Accordingly, the Courtuapersuaded by the Mcintire Plaintiffs’ argument
that the presence of the addital securities claims shouldghibit the reliefsought in the
Intervenors’ Motion.

Secondly, the Mcintire Action class padi (January 15, 2015 — November 22, 2017)
encompasses the consolidated Gingello &kt class period (August 15, 2016 - November 14,
2016) and courts have previously consolidatades where actions rtain overlapping class
periods. Kadel v. Flood No. 07-61753-CIV, 2008 WL 11333160, #t (S.D. Fla. Mar. 18,
2008) (consolidating two abs actions where the cases allegmdiations of securities laws
during overlapping time periods). Consolidation is often warranted where multiple securities
fraud class actions “are based on thmegoublic statements and reportd¥erner v. Satterlee,
Stephens, Burke & Burk@97 F. Supp. 1196, 1211 (S.D.N.Y. 1992) (quotilayd v. Indus.
Bio-Test Labs., In¢.454 F. Supp. 807, 812 (S.D.N.Y. 1978&ge also In re Telxon Corp. Sec.
Litig., 67 F. Supp. 2d 803, 806 (N.D. Ohio 1999) (consdiindy multiple class actions that allege
essentially similar, but not identical, securit@aims). “Significantly, the existence of slight
differences in class periods, parties, damages among the suits does not necessarily

defeat consolidation where the essential claims and factual allegations are sirmilare”

10
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MicroStrategy Inc. Secs. Litigatiori10 F. Supp. 2d 427, 431 (E.D. Va. 2000) (citinge
Cendant Corp. Litig.182 F.R.D. 476, 479 (D.N.J. 1998Yerner 797 F. Supp. at 1211).

Lastly, the Court rejects thdcintire Plaintiffs’ arguments that “the discovery involved
in this proceeding will, accordingly, be far moextensive than that needed by the initial
Gingello complaint. The legal theories allegedhia Complaint are also far more comprehensive
and developed than those alleged in the Gingello complaint and include allegations under the
Securities Act that are entirely absent frorm@allo.” The Court noteshat this argument is
inconsistent with the representations made to the United States Judicial Panel on Multidistrict
Litigation in the JPML Motion.Seeln re Patriot National, Inc., Securities LitigatipMDL No.
2870, ECF No. [56-1] (. . . the various complaiptesent common factuallegations that will
likely require duplicative motion pctice and, if motiongo dismiss are dead, discovery. Here,
the four complaints raise similar factual anddkeissues . . . proof of these allegations will
involve the same evidence and testimony fromddime witnesses.”). Accordingly, the Court
finds that Intervenors have proffered a compelling showing that they have an irekxiest to
the property or transtion that is the subject of the present action.

Intervenors also argue thateth “are so situated that disposition of this action, as a
practical matter, may impair or pede their ability to protect thatterest.” ECF No. [50], at
11. The Intervenors claims that the dispositoddnthe Mcintire Action will affect the funds
available to compensate shareholders, wouwdterundue burdens and cost for the Defendants,
and may create conflictyy opinions and findingsld. Further, the Intervenors argue that if the
actions are not consolidated, the “plaintiff clagould be vulnerable toonflicting legal and
factual findings in two differenDistrict Courts,” and the comtiied separate prosecution of the

Mclntire Action “would jeopardie the proposed class settlemwith the D&O Defendants.Id.

11
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The Mclntire Plaintiffs do not chaltge this position in their OppositioBee generalfECF No.
[59]. Accordingly, the Court ages with the Intervenors that the disposition of the present
action may impair or impede their ability to prdtebeir interests, especially in light of the
settlement status in the Gingello Action.

Next, Intervenors argue that the McintiRdaintiffs and their counsel inadequately
represent the investors’ interests relating to ttopgnty or transaction that is the subject of the
action. This is because the districourt in the Southern Drstt of New York has already
determined that the Intervenors are the most dapzEfbadequately representing the interests of
class memberaver the Mcintire Rdintiffs’ objection ECF No. [60], at . Intervenors argue
that “by definition [] Mclintire and Wasik cannptovide the best representation and therefore do
not adequately represent those interests.” EGH®0], at 6. And furthethat the filing of the
instant action, was an “attemptedd-run around the PSLRA leachitiff process” because the
Mcintire Plaintiffs “had the opportunity to movier appointment as lead plaintiff and lead
counsel in the Gingello Action.” ECF No.(p at 12. In their Opposition, the Mcintire
Plaintiffs argue that this assertion is “simply nuet,” and that neither of the Mclntire Plaintiffs
had an opportunity to move for the appointmémt lead plaintiff ad lead counsel in the
Gingello Action because neither plaintiff purchased Patriot National shares during the class
period asserted by the Gingello Action, and ¢fere they were irdigible to move for
appointment of lead counsel. ECF No. [59]7 atin their Reply, the Intervenors respond that the
Mcintire Plaintiffs could have attempted to participate in the Gingello Action by filing an
additional complaint and then moving for leadiptiff appointment andonsolidation, but chose

not to take such actiorECF No. [60], at 8.

12
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The Court is unpersuaded by thieintire Plaintiffs’ assertins that it was powerless to
participate in the lead plaintiff process in tBégello Action. Indeed, th Mcintire Plaintiffs
were not “deliberately excludedior prevented from filig an action in the Southern District of
New York, but apparently chose not to. Further, “[tlhe Private Securities Litigation Reform Act
of 1995 (“PSLRA”) provides that within 90 daysdter publication of notice, the court must
consider any motion made by a class memimer @ppoint as Lead Plaintiff the member or
members of the class that the court determiné® tmost capable of adequately representing the
interests of the class membersMiller v. Dyadic Intl, Inc, No. 07-80948CIV, 2007 WL
4754041, at *2 (S.D. Fla. Dec. 14, 2007); 15 U.8C78u-4(a)(3)(B)(i). The intent of the
PSLRA was “to have lead pldifis appointed as soon as ptiaable” and avoid the potential
indefinite delay caused by later-filed complaintsax v. First Merchants Acceptance Cqrp.
1997 WL 461036, at *4 (N.D. lll. Aug. 11, 199Gheney v. Cyberguard Cor213 F.R.D. 484,
503 (S.D. Fla. 2003) (“It is widelgecognized that the intent tife PSLRA is “to have the ‘most
adequate lead plaintiffs’ appointed sason as practicable ithe litigation”); see alsoln re
Sunbeam Sec. LitigNo. 98-8258-CIV, 1998 WL 1990884, at *2 (S.D. Fla. Dec. 4, 1998)
(recognizing that the PSLRA intended to have‘thest adequate lead ghtiffs” appointed as
soon as practicable the litigation.).

Here, the Southern District of New York halseady appointed thetkrvenors as the Co-
Lead Plaintiffs in the Gingello Action, and has determined that they are the most capable of
adequately representing the interest of ¢heess members. Denying the Intervenors’ Motion
would undermine the lead plaintiff processMioreover, having both cases proceed would

promote dueling plaintiff counsel interests in different districts and would circumvent the

13



Case No. 18-cv-60075-BLOOM/Valle

protections instituted by the PSLRA. Therefore, @ourt agrees with the Intervenors that their
interests would be inadjuately represented ihe instant action.

Accordingly, the Court finds that all gaired conditions have been met for the
Intervenors to intervene in this actionasight pursuant té-ed. R. Civ. P. 24(a).

b. Permissive I ntervention

By contrast, to permissibly intervene, the menor must show that “(1) his application
to intervene is timely; and (2) his claim or defe and the main actionJga question of law or
fact in common.Chiles,865 F.2d at 1213.

“The ‘claim or defense’ portion of the ruteas been construed liladlly, and indeed the
Supreme Court has said that it ‘plainly dispensagth any requirement &t the intervenor shall
have a direct personal pecuniary interest in theubject of the litigation.”In re Estelle 516
F.2d 480, 485 (5th Cir. 1975) (quotiggc. & Exch. Comm’n v. U.S. Realty & Imp. ,G10
U.S. 434, 459 (1940)). The intervening party, hogrevmust demonstrate more than a general
interest in the subject matter of the litigat before intervention should be allowedlexander
v. Hall, 64 F.R.D. 152, 157 (D.S.C. 1974). In exerwsits discretion, a dirict court “can
consider almost any factor ramially relevant but enjoys vetfyroad discretion in granting or
denying” a motion to interveneDaggett 172 F.3d at 113.

The Court also finds that the Intervendrave also met their burden to demonstrate
permissive intervention, and wouddso permit them to intervene on this basis. As essentially
conceded by the Mclintire Plaintiffs in their JPML Motion, the legal and factual commonalities
between the two actions are undenialf@irther, the lack of prejizk to the existing parties is a
factor that weighs in favoof permissive interventionSee Mt. Hawley Ins. Co. v. Sandy Lake

Props., Inc, 425 F.3d 1308, 1312 (11th Cir. 2005) (“P&sive intervention under Fed. R. Civ.

14
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Proc. 24(b) is appropriate where a party’s clamndefense and the main action have a question
of law or fact in common antthe intervention will not unduly preglice or delayhe adjudication
of the rights of the original parties.”). Theténvenors have represedt¢hat they would act
expeditiously in including the Matire Plaintiffs’ intaests should the Cougrant their Motion.
Therefore, there will be no delay in the adjudimatof the rights of the parties, and the Court has
no reason to believe otherwisBee generallfECF No. [50], at 16.

c. Transfer Under § 1404(a)

The Intervenors also request that the inshéatibn be transferred pursuant to 28 U.S.C. §
1404(a). ECF No. [50], at 16A motion to transfer venue governed by 28 U.S.C. § 1404(a),
which states “[flor the convenience of the part®l witnesses, in the interest of justice, a
district court may transfer any civil action to any other district or division where it might have
been brought.” 28 U.S.C. § 1404(a). “Tharstard for transfer under 28 U.S.C. § 1404(a)
leaves much to the broad distton of the trial court.” Gonzalez v. Pirelli Tire, LLCNo. 07-
80453-ClIV, 2008 WL 516847, at *1 (S.[Pla. Feb. 22, 2008). Congress authorized courts to
transfer the venue of a casearder to avoid unnecessary amvenience to litigants, witnesses,
and the public and to conserve time, energy, and moxeay. Dusen v. Barrack376 U.S. 612,
616 (1964). The Court has broad discretion u28dd.S.C.8 1404(ap transfer any civil action
to another federal district court for the conwsme of the parties and witnesses, and in the
interest ofjustice.

Here, the transfer of the above-styled actatisfies “the policy ofstatutory transfer,
which is to avoid duplicati litigation, inconveniencend unnecessary expensedleterlogic,

Inc. v. Copier Sols., Inc185 F. Supp. 2d 1292, 1303 (S.D. Fla. 2002). As represented by the

Mclntire Plaintiffs in their JPML Motion, thé/cintire Action and theconsolidated Gingello

15
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Action have “common factual allegations . . . [dhd] complaints raise similar factual and legal
issues . .. contain allegatioregarding the operation of PatrNational dung 2016 and 2017.”
Seeln re Patriot National, Inc., Securities LitigatipMDL No. 2870, ECF No. [56-1]. Further,
“[p]roof of theseallegations will involve the samevidence and testimony from the same
witnesses.” Id. Accordingly, the legal and factual mononalities in the Mcintire Action
substantially intertwin@and overlap in many key respectdhwihe Gingello Action. Both cases
allege claims under Sections 10(b) and 20(a) ®kkchange Act, and allege the same core legal
theory—that the Patriot National's Board was operating Patriot National for the benefit of
Defendant Mariano, rather thanr fthe benefit of its shareholders. To allow this case and the
case first-filed in the Southe District of New York to proceed simultaneously would
contravene the policy of stdabry transfer, which is toavoid duplicative litigation,
inconvenience, and unnessary expenses.

The Supreme Court has held that “to peraisituation in which two cases involving
precisely the same issues are simultaneously pgndi different District Courts leads to the
wastefulness of time, energy and moneat §1404(a) was designed to preveriérens v. John
Deere Ca.494 U.S. 516, 531, 110 S. Ct. 1274, 1284, 108 L.Ed. 2d 443 (1990) (internal citation
omitted). There is an identical factual nexus as to parties situated in both the Mclintire Action
and the Gingello Action. If the issues in this eagere to be litigated in two separate courts,
there would be an unnecessary waste of time, energynandy. See Van Duser876 U.S. at
615 (noting the purpose of section 14640 avoid unnecessary waste).

Given the substantial concerns with thensaissues, facts and parties simultaneously
pending before two district courts, the Court will exerciséntaddiscretionand transfer the

instant action to the SoutmeDistrict of New York.
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V. CONCLUSION

The Court finds that all required conditions have been meDx® Capital LLC, Barry
A. Smith, and Sunil Shato intervene in this action pursuantRed. R. Civ. P24(a) and 24(b),
and that transfer of this actiois further warranted pursuant 88 U.S.C. § 1404(a).
Accordingly, it iSORDERED andADJUDGED as follows:

1. The Motion to Intervene and Transf&CF No. [50], is GRANTED. The Clerk
of Court is hereby directed TTRANSFER this case to the United States District
Court for the Southern District of New York.

2. To the extent not otherwise disposed of, any scheduled hearings are
CANCELED, all pending motions arBENIED as moot, and all deadlines are
TERMINATED.

3. The Clerk of the Court iurther directed t&€L OSE this case.

DONE AND ORDERED in Miami, Florida, this28th day of December, 2018.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Copies to:

Counsel of Record
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