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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 18&v-60107GAYLES/SELTZER

RICKY THOMPSON and ROBERT

LIVINGSTONE, as individuals and on

behalf of all others similarly situated
Plaintiff s,

V.

THE PROCTER AND GAMBLE
COMPANY,

Defendant. /

ORDER

THIS CAUSE comesbefore the Court on Defendant The Procter & Gamble Gemp
ny’s Motion to Dismiss Plaintiffs’ Complaint and to Strike Class Allegatif#GF No. 8]
(“Motion”). The Court has reviewed the briefing, tieeord in this case, and the applicable law,
and is otherwise fully advise&or the reasons that follow, the Motion is granted in part @xd d
nied in part.
. BACKGROUND *

Defendant The Procter & Gamble Company manufactures Ivory Dish Detergaet.
packagng for Ivory Dish Detergent asserts:

You've trusted Ivory’s gentle cleansing for years, but did you know mild U\ivay

dishwashing liquid can cut through grease to bring your dishes to their incredshle be

And Ultra Ivory is proven to be gentle trands. Its special formula won’t remove the
natural oils in your skin, giving you soft hands as well as sparkling dishes.

! The Court must accept Plaintiffs’ allegations, set forth below, agdryrirposes of this motion tosdi
miss. Brooks v. Blue Cross & Blue ShiafiFla., Inc, 116 F.3d 1364, 1369 (11th Cir. 1997).
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Plaintiffs Ricky Thompson and Robert Livingstone are individual purchasers gf Dish De-
tergent who bring claims on behalf of @roposed class of Florida purchasers of the product
Plaintiffs allege that despite Ivory Dish Detergent’s packaging, theuprambntains methil
sothiazolinone (M), a knownontact allergemmnd sensitizing agetihat affects between20%
of the populéion. Plaintiffs argue that thassertions that the product“tsusted,” “mild,” and
“gentle on the hands,” are misrepresentations and constitute unlawful consumer deception.

On December 11, 2017, Plaintiffs filed a class action complaint against Defemdaat i
Circuit Court of the Seventeenth Judicial Circuit in and for Broward Countyidal [ECF No.
1, at 13]. Plaintiffs bring claims for (1) violation of the Florida Deceptive ani@iTrade Pre-
tices Act (“"FDUTPA”), Fla. Stat. 501.201et seq. (2) negligent misrepresentation, and (3)
breach of warranty. On January 18, 2018, Defendant removed the action to this Court, alleging
federal jurisdiction pursuant to the Class Action Fairness Act (“CAFA”), 28GJ.& 1332(d).
Plaintiffs sought mnand, arguing that Defendant had not meitsien to show that there was at
least $5 million in controversgsrequired for CAFA jurisdiction. [ECF No. 12]. The Cous-d
nied the motion for remand. [ECF No. 1Bjefendantnow seeks dismissal of each cause ©of a
tion andrequests that the Court strike Plaintiffi&ss allegations.
. LEGAL STANDARD

To survive a motion to dismiss brought pursuant to Federal Rule of CivikeProc
dure 12(b)(6)a claim “must contain sufficient factual matter, accepted as true, to ‘stktena c
to relief that is plausible on its face,” meaning that it must contain “factual contrdltbws
the court to draw the reasonable inference that the defendant is liable for tbeductick
leged.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2O®) (quotingBell Atl. Corp. v. Twombly550
U.S. 544, 570 (2007.) While a court must accept wglleaded factual allegations as true,rf€o

clusory allegations ... are not entitled to an assumption of-tdatlpal conclusions must besu



ported by factualleegations.” Randall v. Scoft610 F.3d 701, 7020 (11th Cir. 201Q) “[T]he
pleadings are construed broadlygvine v. World Fin. Network Nat'l| Bank37 F.3d 1118, 1120
(11th Cir. 2006), and the allegations in the complaint are viewed in the lightfawosable to
the plaintiff. Bishop v. Ross Earle & Bonan, P.817 F.3d 1268, 1270 (11th Cir. 2016t
bottom, thequestion is not whether the claimant “will ultimately prevalil ... but whether Inis co
plaint [is] sufficient to cross the federal cosrthreshold.’Skinner v. Switzeb62 U.S. 521, 530
(2011).
[11. DISCUSSION

A. Count I: Violations of Florida’'s Deceptive and Unfair Trade PracticesAct

Plaintiffs’ first cause of action is brought pursuant to FDUTPA. The exprepsgaiof
FDUTPA is to “protect the consuming public . . . from those who engage in unfair methods of
competition, or unconscionable, deceptive, or unfair acts or practides aonduct of any trade
or commerce.'Fla. Stat.§ 501.202(2). [A] consumer claim for damages un&®&UTPA has
three elements: (1) a deceptive act or unfair practice; (2) causation; andug)dachages.”
Rollins Inc. v. Butland951 So. 2d 860, 869 (Fla. 2d DCA 200G) determine whether an act
is deceptive or unfair, Florida law employs an objective test: whether “the alpegetice was
likely to deceive a consumer acting reasonably in the same circumstances,” rattfactixain
reliance on theepresentation or omission at issu€éarriuolo v. Gen. Motors Cp823 F.3d
977, 98384 (11th Cir. 2016) (first quotintate v. Commerce Comm. Leasing, LR@6 So.
2d 1253, 1258 (Fla. 1st DCA 2007); then quotidayis v. Powertel, In¢.776 So. 2d 971, 973
(Fla. 1st DCA 2000)).

Defendant moves to dismiss Count | on the basis that Plaintiffs hapéeadeda dece-
tive act or unfair practicePrimarily, Defendant argues that the statements made on Ivory Dish

Detergent’s packagg areno more than neactionable “puffery.” Alternaively, Defendant &



gues that even if the statements do not qualify as puffery, when viewed in tbentetkt of the
entire packaging, they are neither false nor deceptive representations.

Ordinarily, the question of whether a business praetmgchasa statement made on a
product’s packaging-is deceptive, is a question of fact not appropriately resolved on a motion
to dismiss. Nature’s Prods. Inc. v. Natrol, Inc990 F. Supp. 2d 1307, 1322 (S.D. Fla. 201
However, in order for an alleged misrepresentation to be actionable, it mushrashald ma
ter, be capable of inducingasonable reliance by a consumgtotnickv. Premier Sales Grp.,
Inc., 480 F.3d1281, 128411th Cir. 2007) As Detndant points out, this Circiahd othersana-
lyzing similar state lawbkave recognized that some representations, referred to as “puffery,” are
not actionable as a matter of ldb&causeno reasonable person could rely upon the reprasent
tions as intended conveyaas of fact. See Mfg. Research Corp. v. Greenlee Too] 683 F.2d
1037, 1040 (11th Cir. 19823pe also Aventis Techs. Corp. v. Barons Fin. Grp., Ma. 03cv-

1624, 2004 WL 3019491, at *7 (D. Ariz. Apr. 14, 2004).

In distinguishing actionable repegations from noractionable “puffery under FDU -

PA, courts inthis district hae looked to whether the claims are specific and measurablg-as o
posed to vague and highly subjectivBee, e.g.USA Nutraceuticals Grp., Inc. v. BPI Sports,
LLC, No. 15¢cv-80352, 2016 WL 4250668, at *2 (S.D. Fla. Apr. 12, 2016). The Eleventh Ci
cuit hasfound puffery wherea representatiomwas “not the sort of empirically verifiable séat

ment that [could] be affirmatively disprovénNext Century Communs. Corp. v. EIB48 F.3d

1023, 1028 (11th Cir. 2003). But courts do not assess the individual representationsun a vac
um, and still ultimately ask whether the representations are ones to whicoatda consumer
could rely. See Marty v. Anheus&usch Companies, LL@3 F. Supp. 3d 1333, 1342 (S.D. Fla.
2014) (refusing to evaluate the statement “German Quality” in a vacuum, and condwtithg

not constitute puffery)see also Next Centyrg18 F.3dat 103 (ultimately concluding that the



plaintiff could not have justifiably relied upon the defendant’s statement regaadstock’s
“strong performance”).

Here, the Court cannot conclude that Defendant’'s representations aectiom@ble
puffery. Admittedly, the statements Plaintiffs highlightrusted,” “mild,” and “gentle on
hands”—may not beempirically verifiable. Nonetheless, as discussed above, the question this
Court must ask is whether a reasonable person couldmeBefendant’s representations or if,
instead, a reasonable person would understand thaepihesentations are something akin to
“general claims of superiority made by a salesmalilfy. Research Corp693 F.2d at 1040.
Defendant’s statementgarticularlythe statements “mild” and “gentle on hands,” could reaso
ably betaken to amount to motban just a salesman’s lavish claims. If, for example, such terms
were incorporated in the packaging of a bleach product, or a product otherwise tihnloevo-
tentially harmful to the touch, the Court could not conclude that a reasonable person would not
rely on those statementts their detriment.

Finding Defendant’s statements to be more than mere puffery, the Court ithuistet
mine whether the Defendant’s statements, viewed in their full context, seeofatieceptiveds
causethe produtincludes MI. Plaintiffs allege that Ml creates an allergic response in up to 10%
of the population. Plaintiffs likewise allege Ml is a sensitizing agent thatreate allergice-
sponses in people previously not affected. While Defendant contends that athém centext,
its statements could not possibly assure the exclusion of an allergen Jikebeliterdeveloped
factual record is needed to determine whether Ivory Dish Detergent aoaldy way, be ace
rately decribedas “mild” and “gentle on hands.Accordingly, Defendant’s Motion to Dismiss

Count | of the Complaint IBENIED.



B. Count II: Negligent Misrepresentation

Plaintiffs’ second cause of action alleges negligent misrepresentatiostat€oa claim
for negligent misrepresentation, Plaintiffs must allege “(1) a misrepresentdtimaterial fact;

(2) that the representor either knew or should have known was false or made without knowledge
of truth or falsity; (3) the representor intended to induce another to act on the rsisnégien;

and (4 that injury resulted to [Plaintiffs] acting in justifiable reliance on the missgmtation.”
Behrman v. Allstate Life Ins. G®&No. 04cv-60926, 2005 WL 8154572, at *3 (S.D. Fla. Mar. 24,
2005).

Defendant seeks dismissal of Count Il on three separate grounds. First, Defegdast
that Plaintiffs failed to identify a misrepresentation of material fact nagessasupport its
claim. SecondDefendant arguethat Plaintiffsfail to plausibly alege that injury resulted from
their justifiable reliance on the purported misrepresentation. To this point, Defasdartsas
it did in Count [, that it made no actionable statementwhich Plaintiffs could havgustifiably
relied. Third, it argues that Count Il is barred by #wmnomidoss ule. Because the Court finds
that the claim is barred by the economic loss rule, it declines to analyze the dilsases for
dismissal.

“Simply put, the economic loss rule is a judicially created dcetitat sets forth therei
cumstances under which a tort action is prohibited if the only damages sufferexbrzoenie
losses. Tiara Condo. Ass’n v. Marsh & McLennan C&10 So. 3d 399, 401 (Fla. 2013)he
products liability economic loss rule develogedprotect manufacturers from liability for @c
nomic damages caused by a defective product beyond those damages provided by warrant
law.” Id. at 403.

In Tiara, the Florida Supreme Court limited the application of the economic loss rule, and

certaindicta in its opinion has created confusi@s.another court in this districxplained:



In an effort to"“roll back theeconomic lossule” after an era ofunprincipled &-

tension,” Floridas Supreme Court expressly limited the application of

the economic lossileto the products liability context . .In doing so, the court

noted several exceptions to teonomic lossule, including“fraudulent indue-

ment, and negligent misrepresaiun, or freestanding statutory causes af-a

tion.” . . .However,the fraudulent inducement andgligent misrepresentation

cases to which the court cited were outside of theyats liability context. . .

These exceptions were irrelevant to the decision reachEdria

The question . . ., then, is whether Florgdl8upreme Court, by its dicta, intended

to abridge theeconomic lossulein the products liability setting to allow. . ney-

ligent mirepresentation claims. . , even where the action for fraud depenus u

on precisely the same allegations as a warreaatyn—i.e., a claim the product

failed to work as promed.
In re Takata Airbag Prod. Liab. Litigd193 F. Supp. 3d 1324 (S.D. Fla. 201)oting Tiara,
110 So. 3d at 401). Imakata Airbagthecourt concluded that the Florida Supreme Court did not
intend to extend these exceptions to the products liability coritbig.Court agrees. In a o
ucts liability case where only economic damages are alleged, the econ@midédsars a claim
for negigent misrepresentation. And while Plaintiffs claim that this is not a “products liability”
case, that argument is unavailing. “If the gravamen of the case is that défepdadtuct failed
to conform to its label, . . . the economic loss rule bars lairns, including negligent misregpr
sentation claims, seeking solely economic damagegrian v. Pfizer, IncNo. 16cv-06941,
2017 WL 6988936, at *18 (S.D.N.Y. Dec. 27, 2017).

Accordingly, Defendant’s Motion to Dismiss Count Il of the Complail@RANTED.

C. Count lll : Breach of Warranty

Seeking dismissal of Couill, Defendant argues that Plaintiffs fail to allege-ptgt ro-
tice and that Plaintiffs were not in contractual privity with Defendmis precluding their claim
for breach of express warrantyeither argument is persuasive.

Under Florida law, “[a]ny description of [a good] which is made part of thes lzddhe

bargain creates an express warranty that the [good] shall conform to ¢hiptdes” Fla. Stat. 8



672.313(1)). But “in order to recover for a claim of breach of express warranfiye ‘fiuyer
must within a reasonable time after he or she discovers or should have dis@wela@éach
notify the seller of breach or be barred from any remedclar v. OsteoMed,.P., No. 17#cv-
23247-Moreno, 2018 WL 559137, at *2 (Jan. 24, 2018) (quoting Fla. Stat. § 672.607(3)(a)).

Plaintiffs allege that all conditions precedent to filing of the clawvhich would include
pre-suit notice—have been satisfiedSEeECF No. 1, Exhl,  76]. And in their Response to the
Motion, Plaintiffs attach the prguit notice letter sent on April 4, 2016, well before the Dece
ber 2017 filing of the ComplaintSeeECF No. 171]. In its Reply, Defendant attacks the timel
ness and sufficiency afie presuit notice. However, “[w]here the buyer gives some notice of the
breach, the issues of timeliness and sufficiency are questions ofRagtl Typewriter Co. v.
Xerographic Supplies Corp719 F.2d 1092, 1102 (11th Cir. 1983). Accordingly, beed®lan-
tiffs did give some prsuit notice, Count Il is not subject to dismissal at this stage on the basis
of a shortcoming of that notice.

Alternatively, Defendant argues that the claim is barred because the parties wiere not
contractual privityGererally, “[a] claim for breach of an express warranty . . . requires the pa
ties to have contractual privityAprigliano v. Am. Honda Motor C0979 F. Supp. 2d 1331,
1340 (S.D. Fla. 2013).ittng a number of cases from this district, Plaintiffs arguettiete is an
exception tathis general rule for claimike theirsagainst a manufacturer whose products are
sold at retail locationsSeg e.g, Smith v. Wm. Wrigley Jr. G&63 F. Supp. 2d 1336, 1343 (S.D.
Fla. 2009);see also Mardegan v. Mylan, In&o. 10¢v-14285 2011 WL 358 3743, at *6 (S.D.
Fla. Aug. 12, 2011) (collecting Florida cases allowing breach of expresantyaclaims in the
absence of contractual privity).

Defendant attempts to distinguistosle cases by arguing that the exception is triggered

only where the manufacturer was the only party with the information necesssupgtantiate



scientificclaims. But Defendant’s argumethtat “proven to be gentle on hands” is “generaF r
ther than “scientific'would require the Court to make a factual finding about the nature of the
purportedmisrepresentations that is inappropriate at this stage. And the basic logic of these ca
holds here-the representations were contained on the product packaging itself aletsretai
Ivory Dish Detergent from whom Plaintiffs purchased the prodaoatd not be reasonablye
pected to have the knowledge to substantiate those cl&mish) 663 F. Supp. 2d at 1343
(“Here, it defies common sense to argue that purchasers of Eclipsprgsumed thahe cak-

ier at the local convenience store is familiar with the scientific properties of. B&ond, it is
significant that the express warranty the manufacturer allegedly breachedtaned on the
packaging of Eclipse gui).

Accordingly, Defendans Motion to Dismiss Count Il IDENIED.

D. Class Allegations

Finally, Defendant moves to strike Plaintiffs’ class allegations as fagralblid. De-
fendant asserts that the proposed class cannot comport with the requirements 28 Riuthe
Federal Rulesf Civil Procedure, and thus should be stricken. In respdtamtiffs argue that
the governing standard for striking class allegations is Rule 12(f), not Rule 23Titsx Ele-
enth Circuit has not addressed the question.

In Gill-Samuel v. Nova Biomedical Cor@g98 F.R.D. 693 (S.D. Fla. 2014), another court
in this district concluded that Rule 12(f) provides the appropriate standard. This Ceed.ag
The sole procedural vehicle in the Federal Rules to stpketions of pleadingss Rule 12(f).
Thus, the Court must “view the Rule 23 factors through the lens of the Rule 12(f)rdtéorda
motions to strike.’ld. at 700. Accordingly, “the proper inquiry . . . is whether [Plaintiffs’] class
action allegations are ‘redundant, immaterial, impertin@nscandalous.”ld. (quoting Fed. R.

Civ. P. 12(f)). While Plaintiffs’ proposed class may ultimately fail on a mdbowlass certifia-



tion, Defendant has certainly not established at this juncture that Plaintiffs’ allagations are
“redundant, immaterial, impertinent, or scandalous.” Fed. R. Civ. P. 22@ardingly, Defenl-
ant’s Motion to Strike the Class AllegationDENIED.
IV.  CONCLUSION

Accordingly, it is ORDERED AND ADJUDGED thatDefendant The Procter & @Ga
ble Company’s Motion to Dismisdantiffs’ Complaint and to Strike Class Allegatiofis8CF
No. 8]is GRANTED in part andDENIED in part as follows:

1. The Motion isGRANTED as to Count Il. Count Il is dismissed with prejudice.

2. The Motion isDENIED as to Counts | and 111

3. The Motion to Strike Class AllegationsDENIED.

DONE AND ORDERED in Chambers at Miami, Florida, thi€th day ofOctober 2018.

[

DARRIN P. GAYLES
UNITED STATES DISTRICT JUDGE
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