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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-60482-CIV-ALTMAN/Hunt

OLUWAMUYIWA AWODIYA,

Plaintiff,
V.

ROSSUNIVERSITY SCHOOL
OF MEDICINE,

Defendant.

ORDER

THISMATTER came before the Court upon the parties’ responses [ECF No&. 192
to the Court’'s May 15, 2019 Omnibus Order (“Omnibus Order”) [ECF No.. 19 Omnibus
Orderrequired the partiepursuant to Federal Rule of Ci¥Atocedure 56(f)to briefthe following
guestions(1) whetherTitle Il of the Americans with Disabilities Act (“ADA”) an&ection 504
of the Rehabilitation Act (“RA™apply extraterritoriallyand(2) what impact, if any, the answer
to this question has on the Plaintiff's remainakgms

On March 2, 201&his Court enteregartial summary judgment against the PlaifB€CF
No. 154]and,as a resujonly four of the Plaintiff's claimagainst the Defendant, Ross University
School of Medicine (“RUSM”)have survivedCount I(failure to accommodate under the RA);
Count II (failure to accommodate under the ADA); Count VIII (fraudulent inducepard)Count
IX (negligent misrepresentatiort the motions hearing on June 11, 2019, the Plaintiff maved
open courtto voluntarily dismiss Count IX (negligent misrepresentation) with prejudiceer
Federal Rule of Civil Procedure 41(a)(2), and the Corahedthat motion. Accordingly, as of

this Order, only Counts |, 1l, and VIII remain.
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As the Omnibus Order made clearither party had raisedand so the Courdid not
consider—the question of the ADA’s and the RA’s extraterritorial application. With thefiteof
the parties’ supplemental briefiragnd oral argument, the Court does so now.

THE FACTS

The facts of thixase ar¢horoughly detailed in the Court’s March 2, 2019 Order on the
parties’ motions for summary judgmes relevant here, the Plaintiff is a former medical student
at RUSM, a private medical school in Dominica. Pl.’s 56.1 ({1 Th@&Plaintiff appied to RUSM
in 2013.Def.’s 56.1 1 4. On itvebsite RUSMrepresentethat “[i]t is the policy and practice of
[RUSM] to comply with the Americans with Disabilities Act as applicable arattimal in
Dominica.” Id. RUSM requirests students to take thedtlonal Board of Medical Examiners’
Comprehensive Basic Science Exam (“COMP Exam”) at the end of theirdiftbesterDef.’s
56.1 1 36. The Plaintiff took and failed the COMP Exam five times. Def.’s 56.1-§9.2& a
result,on June 29, 201 RUSM dismissedhim from theuniversity. SeeDismissal LettefECF
No. 119-28 at 2].

The Plaintiff’'s remaining contentionsare that (1) RUSM failed tohonor his alleged
requests for an accommodation under the ADA thiedRA for extratesttakingtime; and (2)
RUSMss statement that itomplies with the ADA “as applicable and practical in Dominica”
constitutes fraudulent inducememtcause RUSMeverhad any intention of complying with

either federastatute.

! The Court will adopt the same citation conventiibused in the March 2, 2019 Order. That is,
the facts taken from the Plaintiff's Statement of Undisputed Facts will be geteras “Pl.’s 56.1”
[ECF No. 101]theDefendant’s Response in Opposition as “Def.’s Resp. 56.1” [ECF Nel]107
the Plaintiffs Reply as “Pl.’'s Reply 56.1" [ECF No. 115lhe Defendant’s Statement of
Undisputed Facts d®ef.’s 56.7 [ECF No. 119]thePlaintiff's Response in Opposition &8l.’s
Resp. 56.1” [ECF No. 139]; artdle Defendars Reply as “Def.’s Reply 56.1” [ECF No. 143].
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THE STANDARD OF REVIEW

Summary judgment is appropriate wiehereis “no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of 2&idtex Corp. v. Catretd77 U.S.
317, 322 (1986)FeD. R. Civ. P.56(a). In determining whethéo grant summary judgment, the
Courtmustconsider particular parts of materials in the record, including depositions, documents,
electronically stored information, affidavits or declarations, stipulatiockifling those made for
purposes of the motion only), admissions, interrogatory ansereryer material$ FED. R.Civ.
P.56(c). “By its very terms, this standard provides that the mere existeaomedilleged factual
dispute between the parties will not defeat an otherwise properly supported motiommoary
judgment; the requirement is that there bgeouineissue ofmaterialfact.” Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 2448 (1986)(emphasis in original)An issue of fact is “material” if
it might affect the outcome of the case under the governinglthwat 248.A dispute about a
material fact is “genuine” if the evidence could lead a reasonable jundtfof the noAmoving
party.Id.

At summary judgment, the moving party has the burden of proving the absence of a genuine
issue of material fact, and all factual inferences are drawn in favor of th@ovaing party.See
e.g., Allenv. Tyson Foods Incl21 F.3d 642, 646 (11th Cir927).Once the moving party satisfies
its initial burden, the burden shifts to the rooving party to come forward with evideniteata
genuine issue of material fact precludes summary judgr8esBailey v. Allgas, In¢.284 F.3d
1237, 1243 (11th Cir.@D2); FED. R. Civ. P. 56(e). “If reasonable minds could differ on the
inferences arising from undisputed facts, then a court should deny syijoohgment.”"Miranda
v. B & B Cash Grocery Store, In@75 F.2d 1518, 1534 (11th Cir. 199Rptably, assessment

of credibility—no less than the weighing of evidereare jury questions not susceptibtef



disposition at summary judgmeftrickland v. Norfolk S. Ry. C&92 F.3d 1151, 1154 (11th Cir.
2012).The Court mustanalyzethe recorcas a whole-andnot justthe evigncethe parties have
singled ouffor considerationSee Clinkscales v. Chevron U.S.A., Jr&31 F.2d 1565, 1570 (11th
Cir. 1987). If there are argenuindssuesof material factthe Court must dersummary judgment
and proceed to trialWhelanv. Royal Caribbean Cruises LidNo. 1:12CV-22481, 2013 WL
5583970, at *2 (S.D. Fla. Aug. 14, 2013) (citiBgvtl. Def. Fund v. Marsh651 F.2d 983, 991
(5th Cir. 1981)).
ANALYSIS

Countsl and Il (Failureto Accommodate under the RA and the ADA)

Two federal courts have already held, in the precise circumstpnesented herea
lawsuit by an RUSM student against RUSM for violations of the ADA and the-fRAt the ADA
and the RA do not apply extraterritorialyeeArchut v. Ross Univ. Sch. of Veterinary M&80
F. App x 90 (3d Cir. 2014pndGalligan v. Adtalem Glob. Educ. IndNo. 17 C 6310, 2019 WL
423356 (N.D. lll. Feb. 4, 2019).

The Plaintiff's ResponsgPl. Resp.”) [ECF No. 192] to the Court’'s Omnibus Ordases
three principabrguments: (1) that the Supreme Cdoxterruled” Archutin RJR Nabisco, Inc. v.
European Cmty.136 S. Ct. 2090 (2016); (2) that the express languabetbthe ADA andthe
RA indicateghat Congress inteedthe statutes to apply extraterritorialgd (3) that “most of”
the acts in this case occurred in the United Stathas obviating any need to determimbether
the ADA applies extraterritorially.

In its Response (“Def. Resp.”) [ECF No. 19RUSM sayq1) that all of the conduct
pertaining to the Plaintiff'allegedrequests foan accommodation occurred in Dominiead(2)

that neither the ADAnNnor theRA contains any express indication aingressionaintent with



respect to the statutes’ extraterritorial aggtion—asa result of which, RUSM contends, the
statutes do not apphbroad SeeMorrison v. Nat'l Austl. Bank, Ltd561 U.S. 247, 255 (2010).

It is a “longstanding principle of American law that legislation of Congressssrde
contrary intent appears, is meant to apply only within the territorial jurisdictiche United
States.ld. at255 (citations and quotations omitteBecause Congressrdinarily legislates with
respect to domestic, not foreign, mattersg,’statute does not apply extraterritorially unless
Congress makes plain its “affirmative intention” that$tetuteshould govern abroattl. Indeed,
given the“obvious” incompatibilty between American and foreign laws that might arise if U.S.
statutes were routinely given extraterritorial effect, the Supreowet@as admonished courts to
presume thatf “Congress intended . . . foreign application, it would have addressed the’subje
within the text of the statutéd. at 269.Unfortunately for the PlaintiffpeitherTitle Il of the ADA
nor Section 504of the RA evincearny “affirmative intentiofi to apply the provisions of those
statutes extraterritorially

Title Il of the ADA provides that “[n]o individual shall be discriminated on the basis of
disability in the full and equal enjoyment of the goods, services, facilities,gy#d) advantages,
or accommodations of any place of public accommodation.” 42 U.S.C. § 12182(a)lllTitle
governsaccommodations provided by private entities, which may inclpdstgraduate private
school[s] or other place[s] of educatjthand prohibitsa private entity’sfailure to make
reasonable modifications in policies, practices, or procedwren such modifications are
necessary to afford goods, services, facilities, privileges, advantageaccommodations to
individuals with disabilitiesunless the entity can demonstrate that making such modifications

would fundamentally alter the naturkits servicesSee42 U.S.C. § 12182(b)(2)(A)(iii).

2See42 U.S.C. § 12187(7)(J).



Analyzing the precise question at issue hetghetherTitle Il of the ADA applies
extraterritorially—thedistrict court inArchutexplainedas follows:

Following the analysis set forth Morrison, we observe thdtitle 11l of the ADA]

contains no clear expression of extraterritorial application of theleatimination

standards to foreign institutions. The text of the statute provides no indication

Congress intended to provide extraterritorial application of these stanwards

foreign institutions offering public accommodations or public transportation.

Moreover, in this piece of legislation, Congress sought to reduce physathleor

barriers to sites where disabled individuals need access. Thisifopresumed to

be domestic, as no indication exists in the text of the statute to suggest otherwise

This statute is narrowly addressed to the domestic issue of providing &mcess

disabled United States citizenk. would be contrary to the rationalef the

presumption against extraterritoriality to interpret the text so as to requaigri
institutions to adhere to United States standards for barrier removal and reasonable
accommodations.
Archut v. Ross Univ. Sch. of Veterinary Médb. CIV.A. 161681 MLC, 2012 WL 586714&t
*11 (D.N.J. Nov. 19, 2012pff'd, 580 F. App’x 90 (3d Cir. 2014Notably, the “Definitions”
section of Title 11l does not includereigneducational institutions dsntities [] considered public
accommodations” undéine ADA. Nor doedTitle Il contain, in any other sectioany suggestion
that its terms apply in foreign land3ee generall¢2 U.S.C. § 12181.

No less significantlyTitle | of the ADA—which, unlike Title 1ll, prohibitsemployment
discriminatior—expressly applies extraterritorially See 42 U.S.C. § 12111(4) (‘le term
‘employee’ means an individual employed by an employith respect to employment in a
foreign country, such term includes an individual who is a citizen of the United.Stdtesler
the doctrine ofexpressio unius est exclasalterius we must assume that, lycluding an
extraterritorial provision inTitle l—and by excludingany similar provisionfrom Title Il —
Congress acted purposefulyeeA. SCALIA & B. GARNER, READING LAW: THE INTERPRETATION

OFLEGAL TEXTS 107-11 (2012)As theMorrison Court noted, “when a statute provides for some

extraterritorial application, the presumption against extraterritoriality abgeerto limit that



provision to its terms.Morrison, 561 U.S. at 265 Put simplyTitle Ill of the ADA does not apply
to RUSM's actions in Dominica.
The analysis under the RA is even more straightformBydits own terms, Hat statue
explicitly limits its own scope to “individual[s] with a disabilityn the United States29 U.S.C.
§ 794(a)(emphasis addedBased in part on this circumscriptiohgtGalligan Court addressed
and dismissedhe very sameargument thdlaintiff makes here-that because RUSM receives
federal financial assistance, it must be subject to the RA
The[RA] by its own terms limits relief to those “in the United States,” language
which supports rather than rebuts the presumption against extraterritoriality.
Galligan argues that by applying to “any program,” the Rehab Act demesstsat
intent to @ply extraterritorially. But broad statutory language does not indicate
worldwide scope. IMorrison, the Court held that section 10(b) of the Securities
Exchange Act “contains nothing to suggest it applies abroad,” even though it
prohibits ‘anyperson” fom using ‘anymanipulative or deceptive device” “in
connection with the purchase or saleanysecurity.”
Galligan, 2019 WL 423356 at *Broad phrases such as “any program or activity receiving federal
financial assistance” do not overcome the presumption against extratrytokirchut 2012 WL
5867148 at *Hciting Morrison, 561 U.S. at 265).
There is moreovernothing in the text of the RA (or the ADA) support the Plaintiff's
view thatan institution’s decision to accept American financial assistance carries witmplant

requirement to abide by the proscriptions of either stafuteordid. at *10 (rejecting the “follow

the money” theory the Plaintiff espouses hefe)the contrary,tiis a “basic premise of our legal

3 The historical context here is even more damaging to the Plaintiff's positit@91, Congress
saw fit to amenditle | of the ADA to ensure its extraterritorial ggcation, but specifically chose
not toinclude any similar amendmeritsTitle 1l —the onlyTitle at issue hereSeeCivil Rights
Act of 1991,Pub. L. 102166 § 10%a) (1991)(codified at42 U.S.C. § 12111(4)As the Supreme
Court has said in an welated casethis may be the “most obvious textual clue” tidte 111 of
the ADA does not apply abroadJR Nabisco, In¢136 S. Ct. at 2101.
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system” thaburlaws applyonly domesticallyMicrosoft Corp. v. AT&T Corp550 U.S. 437, 454
(2007) (admonishing courts not to treat our laws as if they “rule[d] the world”).

ThePlaintiff’'s contention that the RA prohibits discriminatory conduct at “institstiof
higher education” that receive federal grants, 29 U.S.C. § 765{&Bich includes “institutions
outside the United Stadg see id.(incorporating by reference “institutions outside the United
States,” 20 U.S.C. § 1002(a)(2)})s misplaced. Pl. Resp. 5. The rdiscrimination provision of
the RA at issue here, 8 794, refers to programs or activities at “college[s}sitfies, or other
postsecondary institution[s], or a public system of higher education.” 29 U.S.C. § 794(&). But
notably includes no reference either to “institutions of higher education” or tduaie medical
schools located outside the United Statgsdther words, the definition of “institutions of higher
education” on which the Plaintiff relies appears to refer to otheryelemant provisions of the
RA. Indeed, far from supporting the Plaintiff’'s position, Congress’ decision toded referere
to “institutions outside the United States” in the definition of “institugioithigher education,” 29
U.S.C. § 705(23), lends further support to RUSM’s view gh&@4—which never mentions either
“institutions of higher education” or “institutions oigs the United States~does not apply
abroad.

Finally, the Supreme Court’'s holding RIJR Nabiscalid not, as the Plaintiff suggests,
“overrule” Archut Pl. Resp. 2. In facRJR Nabiscdid not so much as cite-telet alone address
Archut Instead RJR MNbiscoresolved the wholly unrelated question of whetlmer Racketeer
Influenced and Corrupt Organizatior(8SRICO”) Act, 18 U.S.C. 88 19641968 applies
extraterritorially. Because of the very particular language of that stalamguage that is
noticeaby absent from either the ADA or the RAhe Supreme Court concluded that the plaintiffs

had successfully rebutted the presumption against a finding of extratalitito Specifically,



given that certain RICO predicates unquestionably apply extrateftitgtighe Court found that
Congress had unmistakably expressed its intention that RICO govern ébeeRJR Nabisco,
Inc. 136 S. Ct. at 2102. But there are no analogous “predicates” in either Titlehd DA or
in Section 504 of the RA that similarly apply outside of the United States. dingbr, RJIR
Nabiscodoes not help the Plaintiff here.

Having concludedhat nether the ADAnor theRA apply extraterritoriallythe Court must
now determinavhether the Plaintiff's claims arise in the United Stafessucceed on a failure to
accommodate claim, including both a Title Il ADA claim and a claim under the Ri&dtaim
Act, a plaintiff must demonstrate that he: (1) has a disability; (2) is an otheruadidiegl
individual; and (3) was discriminated against because of his disaBiGt/Boyle v. i§y of Pell
City, 866 F.3d 1280, 1288 (11th Cir. 2017) (laying tntprima facietestunder theRA); see also
Hetherington v. WaMart, Inc, 511 F. App’x 909, 912 (11th Cir. 2013) (describing piigna
facietestunder theADA). For either statute to apply, it is ratfficientfor a defendant’allegedly
discriminatoryconductto bearonly “some connection” to the United Stat&alligan, 2019 WL
423356 at *3.

As in Galligan,® there is nogenuinedispute as tavherethe allegedly discriminatory
conductthat forms the gravamen of the Plaintiff’'s compldouk placelndeed according to the

Plaintiffs own Statement of Undisputed Material Fadts) RUSM, which was located in

4“These predicates include the prohibition against engaging in monetaryticarssiaccriminally
derived property, which expressly applies, whtre defendant is a United States perstm,
offenses thattak[e] place outside the United Statds8 U.S.C. § 1957(d)(2). Other examples
include the prohibitios against the assassination of Government officil851() (“There is
extraterritorial jurisdiction over the conduct prohibited by this section”); 8 kj%d44me) ... .”

® “Since Galligan alleges that the program, exclusion, denial, and discriminatiookaplace in

St. Kitts and Nevis, where the Rehab Act does not apply, he has not stated a claimeffor rel
Similarly, the alleged discrimination, lack of equal enjoyment, and publanaoodations under
Title Il were all in St. Kitts and NevisGalligan, 2019 WL 423356 at *3.
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Dominica,was the entity empowered to grant the Plaintiff extended testing time; (2) the Plaintiff
authorized the RUSM Counseling CenterDomiica to “discuss his confidential information
[with the administration]” for the purpose of determining whether an accomrondetas
appropriate; (Bthe Plaintiffverbally asked Dr. Sharma and Mr. Cuffy, who were in Dominea,
tell the RUSM administradin that he needed extended testing teeause of his disability4)
the Plaintiff, while in Dominicayent in person to provide the RUSM Counseling Center with a
medical assessmenpon which he was relying for his requeastd, most importantly, (5) Dr
Hayse, RUSM’s Associate Dean of Student Affaivhp lived and workedin Dominica,“made
the final decision [with respect to the Plaintiff's request for accommodadiothijoversaw the
academic accommodations procédl.’s 56.1 1 147, 26, 32, 34Wha's more, all of the
Plaintiffs counseling noteswhich he says support his allegation that he requested an
accommodation-indicate that his counseling sessions occurred, not in the United States, but at
the RUSM Counseling Center in Dominica. Pl. Mot. Summ. J. [ECF No. 1021]1Because
these allegations, if true, woubmnstituteboth the beginning and the eraf the Plaintiffs ADA
and RA claims—andbecausall of thesecritical events took place in Dominieathe Court finds
that the centrafacts upon which the Plaintiff's complaint semisedoccurredoutside of the
United States.

In this respect, the onhglevant actthattook place in the United State®re the Plaintiff's
second, third, fourth, and fifth attempts at passiegCOMPExams—which, it is undisputegdare
not administered by RUSKIPI.’s 56.17 28.But by the time thélaintiff sat down to take these

examinations, thealleged discriminatoryecision to deny his requested accommodatitire

® Notably, the Plaintiffsrequested accommodation, if granted, would have applied to all of his
testing—both the COMP Exams he took in the United States and the many other exaoisihe
Dominica. Third Am. Compl. at 9-11 [ECF No. 47].
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decision upon which his ADA and R#&aims are basedhad already been made in Dominiaa. |
short, the record contains no evidence to support the Plaintiff's poabnheconducthe has
challengedoccurred anywhere but in Dominiea place where neither the AD#or theRA
apply.”

Because Title 11l of the ADA and Section 504tbe RA do not apply extraterritoriallgnd
because the actbat form the basis of the Plaintiff's complaotcurred in Dominica, the Court
finds that summary judgment is appropriate as to Counts | andhi¢ éflaintiff's Third Amended
Complaint Accordingly, it is herebyYDRDERED and ADJUDGED that Counts | and lare
DISMISSED with preudice.

. Count VIII (Fraudulent I nducement)

Count VIII of the Plaintiff’'s Third Amended Complaiatises undeirFloridalaw. Pointing
to a statement on RUSM'’s website to the effleat “[i]t is the policy and practice of the University
to comply with the Americans with Disabilities Act as applicable and practical in Daagiithe
Plaintiff claims that RUSMraudulently inducedhim into enroling at the schoolSeeThird Am.
Compl.at 2622. To succeed on a claim @fudulent inducement under Florida law, a plaintiff
must showthat(1) the defendant madgemisrepresentation of material fact; (2) the defendant knew
or should have known of the falsity of the statement; (3) the defendant intended for the
misrepresentation to indudke plaintiff to rely and act upon the misrepresentation; and (4) the
plaintiff suffered injury in justifiable reliance on the representatB@eBiscayne Inv. Grp. Ltd. v.
Guarantee Mgmt. Servs., In@03 So. 2d 251, 255 (Fla. 3d DCA 2005).

Although he Plaintiff argues that th@DA -compliancestatement on RUSM’s website is

" The Plaintiff's suggestion that the redoevidence is “not developed” enough to determine
whether the acts he has challenged occurred in Dominica is belied by the afoneedecitations
to the Plaintiff's own “Statement of Undisputed Material Facts.”
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“false,” he suppliesio record evidence to supptiis contention. Pl. Resp. 1or its part RUSM
saysthat because théDA is inapplicable in Dominicaany assurances it may have made
concerning itcompliance with the ADAcannot be false as a matterlaiv.” Def. Resp. 7The
Court is not persuaded that summary judgnaentoCount VIII is appropriate on this basis,
when it published # alleged avowadn its websiteRUSM knew, as its papers here suggtsdf
the ADA did not apply in Dominica, therits promise to abide bthe ADA “as practicaknd
[legally] applicable”in Dominicacouldindeedbefalse “A promise of future conduct made with
the positive intent not to perform will satisfy the misrepresentation elentgtefan v. Singer
IslandCondominiums LtdNo. 0880039CI1V, 2009 WL 426291, at *16 (S.D. Fla. Feb. 20, 2009)
(citing Royal Typewriter Co. v. Xerographic Supplies Coifl9 F.2d 1092, 1104 (11th Cir.
1983)).Put another wayif RUSM’s statement was a promise do something it seew it would
never de—precisely because it would never have to desiich a false assurance could
theoreticallyconstitutea fraudulenmisrepresentation

This theoretical plausibility, however, does not end the analysisucceed on a claim of
fraud winder Florida lawa plaintiff mustshowthatthe promisor had a specific intent notftdfill
his promiseat the timethe promise was mad8eeAlexandefDavis Properties, Inc. v. Graham
397 So. 2d 699, 706 (Fla. 4th DC®81)(citing 14 Fla. Jur., Frau& Deceit, Sectioa 15-1§.
And“a subsequent failure to perform a promise is not evidence that a party had no ipésfarim
the promise when madeQuantum Capital, LLC v. Banco de los Trabajadofds. 1:14CV-
23193UU, 2015 WL 12259226, at *10 (S.kla. Dec. 22, 2015) (citing\lexander/Davis
Properties 397 So. 2d at 708).

The evidencén this casedoes not suppothe Plaintiff's view that, at the time it posted the

statement on its websitRUSM specifically intendedotto comply with the ADA.Dr. Sharma,
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for exampleanRUSM Professor of Behavior Sciences, testified that he has helped attertst
obtaintesing accommodations at RUSMndthat he routinelgendghe necessarjocumentation

to the RUSM AccommodatiarOffice to facilitate thaprocess. Sharma Dep. 27t8 [ECF No.
102 at 102]. Dr. Sharma further testified that RUSM “does not deny student acconom®datie
documentation is adequate.” Sharma Dep.-B4180 less significantlyMr. StewartFulton, one

of the accommodati@coordnators at RUSM, testified thalthough RUSMwvas notrequiredto
comply with the ADA, “in the interest of supporting our students, we abide[] by the cpine
ADA and Section 504 of the Rehabilitation Act to provide appropriate accommodattbimsthe
process that was defined in the student handbook.” Stewart-Fulton Dep. 32:1-10 [ECF No. 102 a
122]. Rnally, Dr. Bryan Hayseestified that RUSM “uses [the] ADA as a guideline, but [RUSM
is] not necessarily beholden to [it].” HayBep. 10:1417 [ECF No. 102 at 114This testimony
was corroborated by the fact that RUSM maintains an Accommodations Officepéysd
accommodations coordinators) for the sole purpose of determining whether a swaligible

for the kind of accommodation the Plaintiff sought h&ee generallgharma Dep. 28-29.

The Plaintiff has introduced no evidentze rebut this testimony. Specifically, he has
adduced no evidenc® support his assertionthat RUSM summarily denies requests for
accommodationsyr that, at the time it posted the compliance statement on its weBsitsM
never intended teomply with the ADA Instead, the Plaintiff says only that RUSM failed to
conform to the ADA in his cas®ut this bald assertion, without more, is simply ingight to
withstand summary judgmer@ee Prieto v. Smook, In®7 So. 3d 916, 918 (Fla. 4th DCA 2012)
(where plaintiff's only evidence of a positive intention not to perform idgfendant’dack of
performance, thaevidence is insufficient to form éhpredicate for actionable fraud¢cord

Biscayne Inv. Grp., Ltd. v. Guarantee Mgmt. Servs., B@3 So. 2d 251 (Fla. 3d DCA 2005).
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Because the Plaintiff hastroducedno evidence to support his averment that, at the time it posted
the compliancestatenent on its website, RUSM made “[a] promise of future condiitt the
positive intent not to perforfhSinger 2009 WL 426291 at *16 (emphasis added), the Defendant
is entitled to summary judgment on Count VIII.
Accordingly, the Court hereby
ORDERS and ADJUDGES as follows:
1. Counts | II, VIII, and IX of the Plaintiff's Third Amended Complaint [ECF No. 47]
areDISMISSED with prejudice.
2. All pending motions arBENIED asmoot. An order of final judgment shall be entered
separately. The Clerk of Court is instructedCtoOSE this case.

DONE AND ORDERED in Fort Lauderdale, Florida, this th7day of June 2019.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

cc: counsel of record
Awodiya Oluwamuyiwapro se
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