Cruz v. Green et al Doc. 134

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-60995-CIV-ALTMAN/Hunt
ZACHARY CRUZ,

Plaintiff,
V.

CAPTAIN SHEREA GREEN,
etal.,

Defendants.

ORDER

THIS MATTER came before the Court on the Defendant's Motion to Enforce
Settlement (the “Motion”) [ECF No. 124], fieon May 10, 2019. The Plaintiff filed a Cross-
Motion to Enforce the Settlement (thee§ponse”) [ECF No. 126] on May 14, 2019. And the
matter became ripe on May 21, 2019, when the mfet filed her reply (the “Reply”) [ECF
No. 129]. The Court held a hearing on June2119, at which the partigwesented their oral
arguments [ECF No. 132].

Background

The motions arise from a settlement offex efendant made to the Plaintiff on April 1,
2019.SeeMot. Ex. A (the “Offer”) [ECF No. 124-1]That Offer—drafted by the Defendant—
attempted to resolve the Plaffit claims in exchange for a $3,000 payment. The parties’ dispute
concernsvhich claims the settlement ultimately resolved.

On April 7, 2019, the Plaintiff “acceptedthe Defendant's offer by emailing the
Defendant his “Acceptance of OfferSeeMot. Ex. B (the “Acceptance”) [ECF No. 124-2].
According to the Defendant, this “acceptancesuteed in a valid contract, which settled all

claims against the Defendant, Captain SherearGedeng with any claims that could have been
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brought against the Sheriff and the Sheriff's employ&e® generallyMot. For his part, the
Plaintiff agrees that his “acceptance” resulted inding contract, but argues that the agreement
settled only his claims agairtsie Defendant, Captain Gre&ee generallfResp.
The Offer
The parties’ dispute hinges on the meanintheffollowing paragraphs from the proposal
for settlement:

2. The claims this proposal for Settlemenattempting to resolve are any and all
claims made by PlaintifiZachary Paul Cruz, against Defendant, Captain Sherea
Green, in this action (ingtling punitive damages and cosind attorney’s fees),

or which could have been made by Pldirggainst the Sheriff or his employees
related to the events includlén the instant lawsuit.

4. The particular and relevant conditionstloé Proposal are that accepted by
the Plaintiff, within the time allowetby law, Defendant will pay the proposed
settlement to Plaintiff within thirty 30) days from the date of the entry of
judgment under Rule 54 of the Federalldguof Civil Procedure, as well as
providing Defendant with an executed rekea$ all claims (including claims for
punitive damages, costs, interest and attorney’s fees) against Defendant.

5. The total amount of the Proposal for SettlementHEREE THOUSAND
DOLLARS ($3,000). There are no non-monetary terms in the Offer, other than
those stated in paragraph 4 above mdigg the entry of judgment dismissing
Plaintiff's claims against Defendgr@aptain Sherea Green and Release.

Offer 1 2-5.

The Defendant argues that paragraph 2—spekifically, its secondlause—releases all
claims against both (1) the Defendantd (2) the Sheriff and his employe8&geMot. at 4. The
Plaintiff responds that paragraghis, for two reasons, not an essal term of the agreement.
First, the Plaintiff says that, begse the clause inclugdghe word “attempting,” it is merely a

precatory statement of @isation and thus imposed no duties on the PlairBffeResp. at 4.

Second the Plaintiff notes that paragraph 5 speaily delimits the scope of the Plaintiff's
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obligations to the non-monetary terms listed iragaaph 4; and those terms, the Plaintiff points
out, do notinclude the limitations set out in paragraphd2at 5.

In her Reply, the Defendant suggests, for the first time, that, if the Court should disagree
with her interpretation ofhe contract, the Court should find, ribait the Plaintiff's exegesis is
correct, but that the contract imenforceable-unenforceable, she sayl®r lack of mutual
assentSeeReply at 3. At oral argument, the Defendadtied—again for the first time—that, if
the Court were inclined to rejeher position, then the only natliinference would be that she
entered into the agreement by way of unilateral mistake. But, unfortunately for the Defendant,
arguments raised for the first time in reply (or at oral argument) are w&eedGuy Roofing,

Inc. v. Angel Enterprises, LLNo. 17-14081-CIV-ROSENBER, 2017 WL 8890873, at *3
(S.D. Fla. Sept. 6, 2017) (citing re Egidi 571 F.3d 1156, 1163 (11th Cir. 2009)).

To prove the existence of a contract, a party must establish the following four elements:
“(1) offer; (2) acceptance; (3) consideratiaand (4) sufficient specification of the essential
terms.”Vega v. T-Mobile USA, Inc564 F.3d 1256, 1272 (11th Cir. 2009) (citiag Joe Corp.

v. Mclver, 875 So. 2d 375, 381 (Fla. 2004)). Under Flardaw, which governs this dispute, a
court must interpret a contract in accordance watiplain and ordinary meaning when the terms

of that contract are clear and unambigu@ee Rigel v. Nat'| Casualty Ca’6 So. 2d 285, 286

(Fla. 1954). As the Florida Supreme Court has said—and as the Eleventh Circuit has oft-
repeated-the wordsof a contract provide the bestidence of the parties’ interfhee Key v.
Allstate Ins. Cq.90 F.3d 1546, 1548-49 (11th Cir. 1996) (citiMigGhee Interests, Inou.
Alexander Nat'| Bank102 Fla. 140, 135 (Fla. 1931)). In determining whether any ambiguity
exists in a contract, a court should give #ords their natural and ordinary meaniBmergency

Assoc.v. Sassano664 So. 2d 1000, 1003 (Fla. 2d DCA 199%ptably, an ambiguity does not
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exist merely because the catt requires interpretatiortsee Key 90 F.3d at 1549 (citation
omitted).

The Defendant’s Offer here was cleadamambiguous: it proposed settling only the
claims the Plaintiff had brought against tbefendant, Captain Green, in exchange for a
payment of $3,000. On this point, paragraphs 4%ade pellucid: “The pécular and relevant
conditions of the Proposal are that . . . Defenddltpay the proposed settlement to Plaintiff,”

and the Plaintiff will provide “Defendant with @xecuted release of all claims (including claims

for punitive damages, costs, irgst and attorney’s fees) agdimzefendant.” Offer § 4. “There
are no non-monetary terms in the Offer, other ttherse stated in paragraph 4 above regarding
the entry of judgment dismissing Plaintiffdaims against Defendant, Captain Green and
Release.ld. § 5. The word “Defendant”™—singular—is ustmir times over the course of these
two paragraphs, and neither paragraph makgsnaention of any other “Defendants.” More
importantly, the Offer several times defines thord “Defendant”—again, singular—as referring
to “Captain Sherea Greerid. 1 1, 3, 5. The word never refersatoyone else. In fact, the entire
agreement, save for one clause in one sentanpkcates only the settlement of claims against a
single “Defendant.’'SeeOffer § 1 (“This is a Proposal f&ettlement by Diendant, CAPTAIN
SHEREA GREEN . . . .")id. 3 (“Plaintiff's acceptance of this offer shall affect[sic] an entry of
judgment . . . dismissing with prejudice all BRaintiff's claims against Defendant, CAPTAIN

SHEREA GREEN.”);d. T 4 (describing release as an "exedutelease of all claims (including

claims for punitive damages, costs, interest and attorney’s fees) against Defendiant.D;
(“There are no non-monetary terms in the Offgher than those stated in paragraph 4 above
regarding the entry of judgment dismissing Rifis claims against Defendant, Captain Sherea

Green and Release.”)



Only one paragraph—paragraph 2—plausibly refers to claims against someone other than
Captain GreenSeeOffer | 2. That paragraph describesgéneral terms, what the proposal was
“attempting to” accomplish—namely, to resolve “any and all claims made by [the Plaintiff]
against [the Defendant], in this action . . . oichhcould have been made by Plaintiff against the
Sheriff or his employees related to #heents included in the instant lawsuit?

A plain reading of paragraphs 2, 4, andgether compels only one construction—that
the essential terms of the agreement are laidroparagraphs 4 and 5, and that paragraph 2
declares only what the parties were “attempting to” accompfgeOffer { 2. Webster’'s
Dictionary defines “to attempt” as “to malem effort to do, accomplish, solve or effeckée

Attempt, Webster's Online Dictionaryhttps://www.merriam-webster.com/dictionary/attempt

(last visited June 24, 2019nd Black’s Law Dictionary defirean “attempt” as the “act or an
instance of making an effort to accomplish strimg, [especially] without success.” Attempt,
Black’'s Law Dictionary (11th ed. 2019). Bottefinitions comport with the word’s common
usage.

Paragraph 2 of the proposal for settlement tmexde an effort tcsettle—“without
[complete] success”—a certain category of claims, which included both the claims actually
brought against Captain Green and any claimsdbald have been brought against the Sheriff
or his employees. But it chose to effectuatat thffort only through the explicit terms of
paragraphs 4 and 5. Put anothety, paragraph 2 could not form the basis of what the proposal
actually settled, as the Defendant suggests, becéysis very terms, it olihes only what the
proposalattemptedo settle. The clause is thus precatorpature and imposes no obligations on
the partiesCf. Drilling Consultants, Inc. v. First Montauk Sec. Cor@06 F. Supp. 2d 1228,

1239 (M.D. Fla. 2011) (“The language of the [ckjuappears precatory and indicative of no
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duty on the part of [the offeree].”) In shorthe clause in paragraph 2 upon which the
Defendant’s entire motion depends was not an essential term obfiusal for settlement.

Paragraphs 4 and 5, on the other hand, plaetyforth the essential and operative terms
of the Offer: they require a payment of $3,00@xchange for the releasé all claims against
Captain GreenSee Nichols v. Hartford Ins. Co. of the Midweé&34 So. 2d 217, 219 (Fla. 1st
DCA 2002) (“The definition of ‘essential ternvaries widely according to the nature and
complexity of each transaction and is evéddaon a case-by-case basis.”). And, given the
limiting language of paragraph 5, paragraph 4'scewct list of binary duties is unmistakably
exhaustiveSeeOffer { 5 (“There are no non-monetary teimshe Offer, other than those stated
in paragraph 4 regarding the entry of judgmdistnissing Plaintiff's ciims against Defendant,
Captain Sherea Green and Release.”).

Even if paragraph 2 did include an essérigam, the Offer wou nevertheless remain
unambiguous. Where “contractuglovisions conflict, but sigficantly, the contract itself
provides means for reconciling thendlict, [the Court] is obliged to apply the contract’s internal
conflict-resolution mechanism.Internaves de Mexico s.a. deV. v. Andromeda Steamship
Corp, 898 F.3d 1087, 1093 (11th Cir. 2018) (citi@glumbia Cas. Co. v. S. Flapjacks, |n868
F.2d 1217, 1221 n.1 (11th Cir. 1989Paragraph 5 contains justich a conflict-resolution
mechanism—restricting the non-monetary termshef agreement to the conditions laid out in
paragraph 4. As such, even if paragraph Z2satory language were lggatory, the Court would
still find that the terms listed in paragraph 4 control over the terms set forth in paragraph 2—
thereby dissipating any ambiguitg€f. Lloyds Underwriters v. Netterstrori7 So. 3d 732, 735
(Fla. 1st DCA 2009) (where contractual “terms ds#n reconciled, the ear language of the

contract controls”).



Indeed, even if this internal conflict-resolution mechanism did not exist, the
straightforward application ahree well-trodden canons of congtion would yield the same
result.First, “to ascertain the intent of the partiess ttourt will regard the total instrument and
not particular provisionsor disjointed parts.Paddock v. Bay Concrete Indus., Int54 So. 2d
313, 315-316 (Fla. 2nd DCA 1963). By interpreting paragraph 2's aspirational language as
precatory, only the Court’s reading “regard[s} tbtal instrument.” Th®efendant’s reading, by
contrast, wholly ignores paragraphs 4 &ndof the Offer, rendering them superfluous—
something the Supreme Court has repéigtadmonishedourts not to doSee Marx v. General
Revenue Corp568 U.S. 371, 386 (2013) (“[T]he canon [agaisurplusage] is strongest when
an interpretation would render superfluous heopart of the same statutory schemd>)ncan
v. Walker533 U.S. 167, 174 (2001) (“Weeathus reluctant to treatastitory terms as surplusage
in any setting.”).Second when two contractual terms conflict, specific terms control over
general onesSee World Fuel Servs., Inc.John E. Retzner Oil Co., In@234 F. Supp. 3d 1234,
1239 (S.D. Fla. 2017). Here, paragraphs 4 asgegificallydelineate each party’s obligations,
whereas paragraph 2 limns only theneralaspirations of the offeror. Accordingly, paragraphs 4
and 5 control over paragraph Phird, if any ambiguity remains after applying the canons of
construction, that ambiguity should be constragdinst the drafter—in this case, the Defendant.
See Arriaga v. Fla. Pac. Farms, LIL.G05 F.3d 1228, 1247 (11th C2002). The Defendant has
produced no extrinsic ewtice to overcome the thrust of these canons.

This construction of the Offer is further tthessed by Florida Rule of Civil Procedure
1.442. See Offer at 1. Rule 1.442, which governsetliorm and content of proposals for

settlement under Florida lanequires that a valid proposal:



(A) name the party or parties makingetproposal and the pgg or parties to

whom the proposal is being made;

(B) state that the proposasolves all damages thabuld otherwise be awarded

in a final judgment in the action in wdm the proposal iserved, subject to

subdivision (F);

(C) state with particulagtany relevant conditions;

(D) state the total amount of the propbsand state withparticularity all

nonmonetary terms of the proposal,

(E) state with particularity the amouptoposed to settle a claim for punitive

damages, if any;

(F) state whether the proposal includesraggs' fees and whwetr attorneys' fee

[sic] are part of the legal claim; and

(G) include a certificate of service in tfiem required by Florida Rule of Judicial

Administration 2.516.

Fla. R. Civ. P. 1.442 (2013).

Except for paragraph 2, every other paragrapthe Offer satisfies at least one of the
requirements of the statute. Paragraph 1, fangie, meets the requirement of Section A by
naming the party “making the proposal and the party to whom the proposal is being Seale.”
Offer T 1; Fla. R. Civ. P. 1.442(A). Paragraph 3,it® part, addresses the requirement in Section
B that a proposal state which claims and damages it res@ee®ffer { 3 (“The Plaintiff's
acceptance of this Offer shall affect[sic] an gmif judgment under Rule 54 of the Federal Rules
of Civil Procedure dismissing with prejudicagll of Plaintiff's claims against Defendant,
CAPTAIN SHEREA GREEN.”). Paragph 4 lists the “particular andlevant” conditions of the
proposal, as required by SectionSge idJ 4. Addressing the elements of Section D, paragraph
5 lays out “the total amount of the proposaltiatescribes “with partidarity all nonmonetary
terms.”See idf 5. Paragraph 6 discusses punitl@enages, as required by SectiorsEe id{ 6.

Finally, paragraph 7 establishéhe conditions of Sectionldy discussing attorneys’ feeSee id.

1 7. Paragraph 2, by contrast, addresses none of Rule 1.442’s requirements precisely because it



contains none of the essential terms ef digreement—because, to put it another way,nors
essential.

The proposal for settlement is therefor@gambiguous: it offered the Plaintiff $3,000 in
exchange for a release of the Plaintiff'iols against the Defenula Captain Green. The
Defendant’post hoaeliance on paragraph 2uspersuasive. The plaimé ordinary meaning of
that clause expresses nothing more than the ofeaspirations: it imposes no duties; it sets no
obligations; it invited no assent.

The Acceptance

For an acceptance tostdt in a contract, it “is essentitlat the parties mutually agree
upon the material termsHolloway v. Gutman707 So. 2d 356, 357-58 (Fla. 5th DCA 1998)
(citing Strong & Trowbridge Co. v. H. Baars & C&4 So. 92, 92-94 (Fla. 1910)). “So long as
any essential matters are left ogen further considerabin, the contract is not complete . . . .”
Strong & Trowbridge C0.54 So. at 93-94. The offeree may not “accept conditionally, or
introduce[] a new term into the acceptanceee id.Rather, a meeting of the minds, or mutual
assent, is “a prerequisite fdre formation of any contractKolodziej v. Mason774 F.3d 736,
741 (11th Cir. 2014) (citingsibson v. Courtois539 So. 2d 459, 460 (Fla. 1989)). And mutual
assent is required “as to all essential terr{gny v. Bray 867 So. 2d 1224, 1228 (Fla. 5th DCA
2004) (citingDavid v. Richman568 So. 2d 922, 924 (Fla. 1990)).

The essential terms of the Defendant’s AprilQffer were that, irexchange for a $3,000
payment, the Plaintiff would ecute a release of all clainagainst the Defendant, Captain
Green.SeeOffer 1 4-5. On April 7, 2019, the Plaintiffsmonded with an email that read as
follows:

Ms. Leahy:



Please find attached our Notice of Acceptanf Proposal for Settlement. By this

email, including the attached acceptand@sintiff hereby accepts the attached

Proposal for settlement.

Should you have any questions or conceptease do not hesitate contact us.

Sincerely,

Acceptance at 1.

In the attachment, titled “Plaintiff's Acc&ance of Defendant Sherea Green’s Second
Proposal for Settlementid. at 2,the Plaintiff copied, almost veatim, the essential terms of the
Defendant’s OfferCompareAcceptance 1 3—#ith Offer [ 4-5. The Acceptance did not, to
be sure, include the language in paragraphtbefOffer. In her Reply (though, again, not in her
Motion), the Defendant, rellyg on this discrepancy, argues tita Plaintiff's refusal to assent
to paragraph 2’s limitations constituted bothregection of the Offer and the proposal of a
counteroffer. See generallyReply. Again, by not raisinghis argument in her motion, the
Defendant has waived Bee Guy Roofing, In2017 WL 8890873, at *3 (citing re Egidi 571
F.3d at 1163). In any event, the argument is unpersuasive.

Florida courts employ an objective test tdedmine whether a contract is enforceable.
See, e.g.U.S. Commodity Futures Trading Comm'n v. Vision Fin. Partners, PBZ F. Supp.
3d 1287, 1293 (S.D. Fla. 2017). Under that test, thésobjective (rather than the subjective)
intent of the parties, manifested in the wordsytlexpress in their agement, that determines
enforceability.See McGhee Interests, Inc. v. Alexander Nat'l BaB& So. 545, 547 (Fla. 1931).
To compel the enforcement of an agreementteitsi's must, as to each essential element, be
sufficiently specific and mutually agreed up®@won L. Tullis and Assoc., Ing. Benge473 So.

2d 1384, 1387 (Fla. 1st DCA 1985). But “[u]ncertaialy to nonessential terms or small items
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will not preclude the enforcement of a settlement agreem@ptegel v. H. Allen Homes, Inc.
834 So. 2d 295, 297 (Fla. 4th DCA 2002). In the éselitlement agreements are highly favored
and will be enforced whenever possibl8&e Carpaneda v. Quagsi Place Partners, LLFANo.
09-20740-CIV-SEITZ, 2010 WL 2696958, * (S.D. Fla. July 7, 2010)

As the Court has explained, the aspirationafjleage of paragraph 2 of the Defendant’s
Offer was non-essentigbee supraSec. I. As such, the Plaintifféecision not to include it in his
Acceptance has no bearing on the agreement’s form&itrCarpaneda2010 WL 2696958, at
*2 (enforcing settlement agreement where ageserfprovided the exact amount that Defendant
would pay . . . [,] dictated how the Parties would bear the fees and costs . . .[, and] provided the
method by which the action would be dismisseldspite not agreeing on contingencies of
agreement). By repeating in his Acceptancedsgentialterms of the Defendant’'s Offerviz,
that the Defendant would pay $3,000 in exchafgea release of all claims against the
Defendant—the Plaintiff validly and unambiguously expressed his assent to the proposal. At that
moment, a binding contract was formied.

The Court does not doubt the Defendant’'sesgpntation, made at oral argument, that she
did not intend to enter into a contract thatasled only the Plaintiff'slaims against her—thus
leaving open the possibility, now reified, théte Plaintiff might turn around and sue the
individual officers. But the “making of a coatit depends not on the agneent of two minds in
one intention, but on the agreement of two sd#texternal signs—not on the parties having
meant the same thing but on their having said the same tlaemdzier v. BieleckiO7 So. 2d

604, 608 (Fla. 1957) (quoting O. W. Holmes, Teh of the Law, 10 Harv. L. Rev. 457, 464
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(1897)). The parties said the same thing here.D&fendant, in a documestte drafted, laid out
what she considered to be the “particulad aelevant” terms of her proposal. Offer | 4. The
Plaintiff then repeated and accepted thogendein his Acceptance. Accordingly, the Court
hereby

ORDERSAND ADJUDGES as follows:

1. The Defendant’s Motion to Enforce Settlement [ECF No. 12BESIIED

2. The Plaintiffs Cross-Motion to Haorce Settlement [ECF No. 126] is

GRANTED.
3. The case will remai€L OSED.

4. Any pending motions areENIED as moot.

DONE AND ORDERED in Fort Lauderdale, Florathis 28th day, of June, 2019.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

CcC: counsel of record

! There is no dispute that adetpiaonsideration was exchanged.
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