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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-61260-CIV-ALTM AN/Hunt
JEVAUGHN MOULTON,
Plaintiff,
V.
GUY PROSPER, et al.,

Defendants.

ORDER

THIS MATTER comesbefore the Court on the Defendants’ Motion for Summary
Judgment (the “Motion”) [ECINo. 16], filed on March 13, 2019. Tiaintiff filed his Response
in Opposition (the “Response[ECF No. 24] on April 3, 2019. And the matter ripened on April
9, 2019, when the Defendants filed their Reply (tReply”) [ECF No.26]. The Court held a
hearing on July 30, 2019, [ECF No. 42], at whioh plarties presented theral arguments.

THE FACTS

On July 8, 2014, two men committed a strong-arm robbery in Coral Springs, F&ada.
Defs. SOF § 1.An eyewitness to the robbery called fhelice and described géhrobbers as tall,
black, male teenagers wearing dark clothiBeg.id. Officers John Yulfo, Camille Dumornay, and
Taylor Anderson of the Coral Springs Police Déip&nt responded to the call and, a few minutes
later, arrived at the scengee id. { 3. In their efforts to locatihe suspects, Officers Yulfo and

Dumornay parked their vehicle thie intersection of State Ro@énd W. Sample Road—in Coral

1 The Defendants’ Concise Statement of Matdfacts (the “Defs.’ SOF”) [ECF No. 17]
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Springs, FloridaSee id. T 6. Officer Anderson, sitting in separate car, waited at the same
intersectionSee id.

Earlier that night, the Plaiifft Jevaughn Moulton, had beeraging basketball with some
friends in Coconut Creeleeid. § 4; Pl.’s SOF 4 Moulton, a 19-year-old black male, is almost
six feet tall.See Defs.” SOF { 8. After the game, the RI#f borrowed a bicycle from a friend
and was riding home when he encouetiethe three officers on Sample Ro&ek Defs.” SOF 1
5, 8.

Seeing the Plaintiff—who was wearing datkthing—Officer Dumornay ordered him to
stop his bike and wait for the officers by the cugee id. Hearing this command, the Plaintiff
stopped and rested Higycle on the groundeeid. But, when Officer Dumornay tried to handcuff
him, the Plaintiff pulled away arttegan running eastbound on Sample R8eglDefs.” SOF  9—

11. With the officers now in pursuit, the Plaffiturned into a shopping plaza, jumped into a
dumpster, and closdte lid behind himSeeid.  10.

Unable to locate the Plaintiff, the officecalled Sergeant Guy Prosper and his canine
partner, Bo.Seeid. 11 3, 12. Bo is a seventy-pound BelgMalinois trained both to “track” a
suspect and, if necessary, to “apprehen[d]” l8ee.id. When so “apprehen[ding]”’ a suspect, Bo
is trained to “bite antiold’—but not to “maul.”Seeid. § 12. Shortly after hiarrival, Bo picked
up a scent and followed it to the dumps&eeid.  14. As Bo approached the dumpster, he began
to bark.Seeid. At this point, Sergeant Prosper 8o at the front of the dumpsté&eeid. T 16.

What (precisely) happened next is in digpubergeant Prosper avers that he gave the

Plaintiff two verbal warnings—»by which, he says,ade clear that, if the Plaintiff refused to

2The Plaintiff's Concise Statement of Mateffalcts (the “Pl.’s SOF[ECF No. 25], filed on
April 3, 2019.



leave the dumpster voluntarily, he woskhd the dog to the dumpster after hiree Defs.” SOF

1 16. For his part, the Plaifftadmits that he heard peegilking outside the dumpstebut claims

that he could not make out what they were salggtause, as he concedes, he had his “head tucked
in.” Moulton Dep. 71:12. This testimony, the Plaintiff now contends, suppatsiew that, in

fact, no warnings were giveSee Pl.’s SOF { 16.

When the Plaintiff refused to surrendétrosper lifted the lid of the dumpster and
commanded Bo to enter and apprehend BemDefs.” SOF { 17As Bo jumped into the dumpster,
he latched first onto the Plaiffis head, disfiguring his eaBeeid. § 18. As the Plaintiff writhed,
Bo released his head and bit into his a8 id. After a brief struggle, t Plaintiff managed to
release himself from the dog and to jump out of the dum&seid.

In his Response to the Motion for Summary Judgt, the Plaintiff alleges that Bo likewise
jumped out of the dumpster argeing him, seized him by the l&ge Resp. T 4; Defs.” SOF {
18; Pl.’s SOF 1 18. He says ti&tthen fell to the ground, where Brauled him for approximately
three to five more minute§ee Pl.’s SOF | 19. The officers eveatly handcuffed the Plaintiff
and, thirty seconds later, employed actical release” téree Bo’s grip.Seeid.; Defs.” SOF { 19.

As a result of the various dog bites he sustaitinedPlaintiff suffered injuries over his entire body.
See Moulton Dep. 79:11-80:13.

The Plaintiff filed suit against the Defemda on June 6, 2018, and his Complaint contains
four counts: excessive force against Sergeavger for the use of ¢hdog (Count 1); excessive
force against Officer Anderson for failure to irmene (Count Il); excessive force against Officer

Yulfo for failure to intervene (Gunt Ill); and excessive force agat Officer Dumornay for failure

3 Specifically, the Plaintiff testified that Heeard “commotion-like soundike people talking.”
Moulton Dep. [ECF No. 19-4] 71:6-7.



to intervene (Count IV)See Compl. [ECF No. 1] at 4-11. Ndiby, the Complaint never alleges
that Bo bit the Plaintiff after he emerged frahe dumpster. To theontrary, the Complaint
suggests precisely the opposite whevers, without furtheelaboration, thahe Plaintiff “exited
the dumpster and was taken into custody by onmare [officers] for resisting arrest without
violence.”ld. 1 20.

THE LAW

Summary judgment is appropriathere there is “no genuine dispute as to any material
fact and the movant is entitled jitmdgment as a matter of lawCelotex Corp. v. Catrett, 477 U.S.
317, 322 (1986); £D. R. Civ. P.56(a). In determining whethén grant summary judgment, the
Court must consider “particulgarts of materials in the recqiidcluding depositions, documents,
electronically stored informationffallavits or declarations, stipations (including those made for
purposes of the motion only), admissions, intgatory answers, or other materialsEbFR. Civ.
P.56(c). “By its very terms, this standgpdovides that the mere existencesame alleged factual
dispute between the parties will not defeab#rerwise properly supported motion for summary
judgment; the requiremerd that there be ngenuine issue ofmaterial fact.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48 (1986). Assue of fact is “material” if it might affect the
outcome of the case under the governing lelv.at 248. A dispute about a material fact is
“genuine” if the evidenceauld lead a reasonable juiy find for the non-moving partyd.

At summary judgment, the awing party bears the burden pfoving the absence of a
genuine issue of material fact—arad a result, all factual infarees are drawn in favor of the
non-moving partySee e.g., Allen v. Tyson Foods Inc., 121 F.3d 642, 646 (11th Cir. 1997). Once
the moving party satisfies itsiiial burden, the burden shifts tbe non-moving party to come

forward with evidence that a genuine issuaradterial fact precddes summary judgmertiee



Bailey v. Allgas, Inc., 284 F.3d 1237, 1243 (11th Cir. 2002EDER. Civ. P. 56(e). “If reasonable
minds could differ on the inferences arising framdisputed facts, then a court should deny
summary judgment.Mirandav. B & B Cash Grocery Sore, Inc., 975 F.2d 1518, 1534 (11th Cir.
1992). Notably, assessments of credibility—nssl¢han the weighing of evidence—are jury
guestions not suscepigbof disposition at summary judgmetrickland v. Norfolk S. Ry. Co.,
692 F.3d 1151, 1154 (11th Cir. 2012).

At summary judgment, the Court must analyhe record as ahele—and not just the
evidence the parties havengied out for consideratiotsee Clinkscales v. Chevron U.SA,, Inc.,
831 F.2d 1565, 1570 (11th Cir. 1987). Of course, ifdlae any genuine issues of material fact,
the Court must deny summary judgment and proceed towf@an v. Royal Caribbean Cruises
Ltd., No. 1:12-CV-22481, 2013 WL 5583970, at(&D. Fla. Aug. 14, 2013) (citingnvtl. Def.
Fund v. Marsh, 651 F.2d 983, 991 (5th Cir. 1981)).

ANALYSIS

The Defendants move for summary judgmentvem grounds. First, sy argue that, under
the circumstances, Sergeant Prosper’'s decisiomleploy the police dog was “objectively
reasonable.’See Mot. at 3—9. Second, they contend theaten if the use of the police dog was
unreasonable, the officers are nonetblentitled to qualified immunitgeeid. at 9-18.

The Plaintiff offers three responses. Fits¢, says that the dag’deployment was not
“objectively reasonable” because: (i) the officerd ha reason to fear that they’d be ambushed,
see Resp. 1 6-9; (ii) the officethad no basis to believeatithe Plaintiff was armedee id. 1
10-12; (iii) the officers did not warnehPlaintiff before deploying the doggeid. { 13-16; and
(iv) a strong-arm robbery is natparticularly serious crimegeid. §{ 17-18. Second, the Plaintiff

argues that the officers are notitead to qualified immunitySee id. 1 19-25. And third, the



Plaintiff insists that summary judgment is inapmiiate because there is a genuine dispute with
respect to the mauling he now sagsurred after he left the dumpst8eeid. 11 26—-30.

As these allegations make clear, the Plairgtitffaim implicates two distinct uses of the
police dog. The first occurred when Sergeant Proéiped the lid of the dumpster and directed
Bo inside—what we might call “the initial geoyment.” Here, the Plaintiff argues that both
Sergeant Prosper’s deployment of the dog andother officers’ failure to intervene in that
deployment constituted unconstitutionally excessive fofee.generally Compl. The second
(allegedly improper) use of the dog occureddr the Plaintiff left the dumpster—what we call
“the second deploymentSee Resp. T 4. Where, as here, a plaintiff's constitutional challenge
implicates two discrete aspedta police dog’s deployment—anitial, and then a subsequent
(or second), deployment—the Eleventh Circuit traditionally treated th two uses separately.
See, e.g., Trammell v. Thomason, 335 F. App’x 835, 842 (11th Cir. 200¥dwards v. Shanley,

666 F.3d 1289, 1295-96 (11th Cir. 2012).
l. The lnitial Deployment

The Plaintiff alleges that ¢hinitial deployment of the fice dog was unconstitutional in
two ways.First, he claims that Sergeant Prosper actednstgutionally in releasing Bo into the
dumpsterSee Compl. at Count ISecond, he says that Officers Dumornay, Yulfo, and Anderson
acted unconstitutionally in failing to interverfgee id. at Counts II-IV. The Defendants counter
that the initial deployment was “objectively reasonable,” and that, even if it wasn'’t, they are
nonetheless entitled to qualified immuni8ge generally Mot.

A. ClaimsAgainst Sergeant Prosper
The Plaintiff contends that 8geant Prosper’s decision tdaase the dog into the dumpster

violated his right to be free from the use of essiee force. Specifically, the Plaintiff says, the



initial deployment of the dog was unconstituibiecause Sergeant Prosper did not provide a
warning,see Resp 1 13-16; because Sergeant Prosper had no cause to fear an agsldstf]
6-9; and because Sergeant Prosper had norréadelieve that the Plaintiff was armeeg id.
19 10-12.
i. ExcessiveForce

This Court analyzes an officer’s decisioreftectuate a seizurga a police dog under the
rubric of the Fourth Amendmerfiee, e.g., Priester v. City of Riviera Beach, Fla., 208 F.3d 919,
924 (11th Cir. 2000). “The Fourth Amendmentaddom from unreasonablessches and seizures
encompasses the plain right to be free from the use of excessive force in the course of an arrest.”
Leev. Ferraro, 284 F.3d 1188, 1197 (11th Cir. 2002). To ddjate the Plaintiff's excessive force
claim under the Fourth Amendmetitis Court must deteine “whether the fficers’ actions are
objectively reasonable inglht of the facts and circumstancesmfronting them, without regard to
their underlying intent or motivationGraham v. Connor, 490 U.S. 386, 397 (1989) (citations
omitted) (cleaned up). In assessing “objective reddenass,” the Court looks to “the severity of
the crime at issue, whether the suspect poses rmedrate threat to the safety of the officers or
others, and whether he is activetsisting arrest or attempgj to evade arrest by flight.d. at 396
(the “Grahamfactors”). Under that stand& the Court must, “from thgerspective of a reasonable
officer on the scene, rather thanttwthe 20/20 vision of hindsight,id., determine whether
Sergeant Prosper’s decision to release Bothr@a@umpster was “objegtly reasonable.”

Viewed in the light most favorable to the Pl#imthe salient facts are these: After he was
stopped and detained for a stromgraiobbery he did not commit,glPlaintiff ran from the police,
hid in a dumpster, and closdlde lid behind him—hoping, in thiway, to elide the pursuing

officers. Unfortunately for the Plaintiff, a policeg tracked him to the dumpster and, once there,



began barking loudly—a call that quickly led the odfis to suspect that the Plaintiff was, as he
turned out to be, inside that dumpster. Althohglcould hear a commotion outside the dumpster,

the Plaintiff covered his head and refused @ diimself up. Then, withowtarning, the dumpster

lid opened, a ferocious dog jumped inside, aftér a short struggle, the dog bit him multiple

times in the head, the arms, the torso, and the legs. Under these facts—gruesome and sadly
unfortunate as they may be—ihéial deployment of the dog did nabridge the Plaintiff's Fourth
Amendment rights. To theoatrary, each of the thre@raham factors strongly supports the
Defendants’ position here.

First, the officers, as noted, were investigg a strong-arm roblog—a violent felony
under Florida lawSee United Statesv. Bostick, 675 F. App’x 948, 950 (11th Cir. 2017) (“[S]trong-
arm robbery conviction under Fl&tat. 8§ 812.13 undisputedly qualffias a violent felony.”). The
Plaintiff's suggestion that a sing-arm robbery is not a sufficiéynwiolent crime to warrant the
use of a police dogee Resp. 11 17-18, is simply wrong. To ttantrary, courts in this Circuit
have upheld the use of police dogs for dpprehension of individuals suspectedes$ violent
crimes. See, e.g., Craft v. Genao, No. 6:10-CV-260-ORL-22TBS2012 WL 12961101, at *11
(M.D. Fla. Dec. 13, 2012{burglary). The firstGraham factor—the “severity of the crime”™—
therefore militates against a finding of unconstitutionality.

The secondGraham factor—the “immedia[cy of the] tieat to safety”—likewise weighs
in favor of the Defendants. Thadficers never got a chance ¢tbeck the Plaintiff for weapons
before he fled. After he ran, as we now kndhe Plaintiff concealed himself in a closed
dumpster—thus preventing the officers from gagdiis dangerousness, observing his demeanor,
or following his movements. In this way, thefiogérs found themselves suddenly at a tactical

disadvantage—vulnerable to thaiptiff's whim if he, on the onéand, decided to open the lid



and attack, and susceptible to ambush, on the athibey took the initiative and opened the lid
themselves.A reasonable officer at the scene couldst very easily have concluded that the
Plaintiff posed an “immediate thaeto [their] safety.” Notably, where, as here, a suspect in a
violent felony has fled arrest and, during flight, cealed himself from view, courts in this Circuit
have not hesitated to uphold affieer's use of non-lethal forcesee, e.g., Craft, 2012 WL
12961101, at *11. And the use of a police dog, the EtbvEircuit has toldus, constitutes non-
lethal force See Edwards, 666 F.3d at 1295.

Thethird Graham factor—whether the suspect “is actiyeésisting arresar attempting to
evade arrest by flight"—clearly favors the offisdrere. When the officettried to handcuff the
Plaintiff, he fled from their laful commands; before they codlatate him, he concealed himself
in a closed dumpster; and, by his own admissionghesed to surrender despite hearing voices
outside that dumpster. Pariother way, the Plaintiffoth “actively resist[ed] arrestind “evade|[d]
arrest by flight.”

Against all this, the Plaintiff contends thhe initial deployment of the dog was objectively
unreasonable because Sergeant Prosper failed to issue a weeaiRgsp. 11 13-16. But neither
the Supreme Court nor the Eleve@incuit has imposed a hard-afakt rule requiring warnings
beforeevery police dog deployment. To the contrary, thewenth Circuit has affirmed an officer’s
deployment of a police dogyven without the issuance of a warnir@e Grimes v. Yoos, 298 F.

App’x 916, 923 (11th Cir. 2008) (“The fact that [tbiicer] failed to warn [the burglary suspect]

4 For these same reasons, the Court findeasunable the Plaintiff’ unsupported, post-hoc
suggestions that (1) the officarsuld not—for reasons the Pl&afhdoes not explain—have feared
an ambushsee Resp. {1 6-9, and that (2) the officers shbialde determined-he Plaintiff never
says how or why—that he was unarms=,id. 1 10-12.



of his and the police dog’s persxce does not alter the conctusithat the use of force was
objectively reasonable.”).

The officers here were chasing a man they suspected of having just committed a violent
felony—a man who had fled from their grasggrdgarded their unanthious commands, secluded
himself in a closed dumpster, and refused to emeegeite their presence. At this point, as this
Court has explained, the officers found themselaésa (no-doubt dismcerting) tactical
disadvantage and could have reasonably loded that the unwarned—that is, surprise—
deployment of a police dog was the most expediedns of retaking that advantage. The Court
cannot (and will not) employ “20/20 . . . hindsighGfaham, 490 U.S. at 396, to reassess this
otherwise-reasonable decision now.

The Court also finds unpersiee the Plaintiff's view thatto subdue him, the officers
should have used some altermatform of non-lethal forceSee Resp. at 6. In his Response, the
Plaintiff helpfully suggests thaperhaps, pepper spray or a tagen might have done the trick
just as effectively—and, he says, less painfudBe id. But the Eleventh Circuit has made plain
that, as with pepper spray and taser gungffacer’s use of golice dog constituteson-lethal
force.See Edwards, 666 F.3d at 1295. And it has repeatediyticamed against analyzing the degree
of an officer’s forcefulness in a vacuum. Insteadirdit courts should analyze “(1) the need for
the application of force(2) the relationship bewen the need and the anmt of force used, (3)
the extent of the injury inflicted and, (4) whetliee force was applied in good faith or maliciously
and sadistically.’Hadley v. Gutierrez, 526 F.3d 1324, 1329 (11@ir. 2008) (quotinglicker v.
Jackson, 215 F.3d 1225, 1233 (11th Cir. 2000)).

Each of these factors supportsgsant Prosper’'s use of the dog hdfest, Sergeant

Prosper deployed the dog to track and then subdue a suspect in a violent felony who had fled from

10



police, secreted himself in an enclosed—anéxposed—space, and refused to surrender. The
“need for the application of foe” was therefore unmistakabfecond, the force Sergeant Prosper
employed was not inconsistent with that ne&sl:noted, he deployed a non-lethal police dog to
subdue a recalcitrant suspect wWiaa fled from the officers, hidden himself in a dumpster, and
refused to come ouflhird, although the Plaintiff's injuries were serious, they were not life-
threatening. Moreover, it is not entirely clear from this record how much of those injuries he
sustained in the dumpster—that is, as a rasfuthe initial deployment—and how many were
inflicted after he jumped ouEinally, nothing in the record suggsgshat Sergeant Prosper acted
in any way “maliciously or sadistally” in initially deploying the dog.

Put simply, the “Constitution toleratesmse uses of a dog undé¢hese conditions.”
Edwards, 666 F.3d at 1295. The “force necessarily cddmseusing a dog to track a fleeing suspect
is reasonably tailored to the risk that a fleeing suspect presents” when he does not starender.
“The Fourth Amendment does not require officerage the least intrusive or even less intrusive
alternatives in search and sewases. The only test is whether what the police officers actually
did was reasonableMenuel v. City of Atlanta, 25 F.3d 990, 996-97 (11th Cir. 1994) (quoting
Plakasv. Drinski, 19 F.3d 1143, 1148-50 (7th Cir. 1994)). And, on the specific facts of this case,
Sergeant Prosper’s deployment of the dog “was reasonéthle.”

In either event, the Court finds unpersuasive the Plaintiffs argument that a dog is
necessarily more dangerousth for instance, a taséee, e.g., Salgado v. City of W. Miami, 85
F. Supp. 3d 1332, 1336 (S.D. Fla. 2015) (death caused by taser). And, of course, the “logic of such
elaborate less-restrictive-alternaigrguments could raise insuperable barriers to the exercise of
virtually all search-and-seizure powersJhited Sates v. Martinez-Fuerte, 428 U.S. 543, 557

(1976).
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Finally, the Plaintiff's efforts to distinguis&renshaw,® Jones,® Craft,” Grimes,® Pace,®
andDawe'® on the ground that those cases imedl “[h]eavily [w]ooded [t]errain,’see Resp. at
4-6, is unavailing. At oral argument, Plaintiffeunsel explained that he did not mean, by this
argument, to suggest that thanstitutionality of golice dog’s deployment is somehow contingent
upon the “woodenness” of the swiralings. Instead, he means onlgttthe propriety of a dog’s
deployment depends, to a largees®, on whether the suspect'sdtion has been independently
identified. And where, so the argument goes, tbedtion is already known to the officers, the
dog’s deployment igpso facto unnecessary—and thus unconstitutional.

There are at least two fundamenpabblems with this argumerkirst, if the Eleventh
Circuit intended to require, as a preciiad to the deployment of a police dog, #éeante, non-
verification of the suspect’s log¢an, it would have said so the many such cases it has decided.
And, of course, that it has not said so is, at the very least, dispositive on the question of whether
such a requirement constitutes “clearly established law” for purposes of Sergeant Prosper’s
argument that he is entitled to qualified immunige Willingham v. Loughnan, 321 F.3d 1299,
1301 (11th Cir. 2003) (“For a constitutional rightlte clearly established, its contours must be
sufficiently clear that a reasonabbfficial would understand thathat he is doing violates that
right.” (cleaned up)).

Second, the Plaintiff's argument ignores the faodf this case, wbh show that the

Plaintiff's presence in the dursier was “known” to the officersnly because of the dog’s

® Crenshaw v. Lister, 556 F.3d 1283 (11th Cir. 2009).

® Jonesv. Fransen, 857 F.3d 843 (11th Cir. 2017).

' Craft v. Genao, No. 6:10-CV-260-ORL-22TBS, 2010 W12961101 (M.D. Fla. Dec. 13, 2012).
8 Grimesv. Yoos, 298 F. App’x 916, 923 (11th Cir. 2008).

% Pace v. City of Palmetto, 489 F. Supp. 2d 1325 (M.D. Fla. 2007).

10 Dawe v. Rogers, No. 8:09-CV-620-T-30AEP, 2010 W271435 (M.D. Fla. Jan. 15, 2010).
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barking—and not because they had seen him enfeiDefs.” SOF | 14. In this respect, there is
no reason to believe that the wée¢he dog to apprehend the Pliinn the dumpster was any less
appropriate than the officer’s silar deployment of a police dog Baker v. Cohen, No. 09-60103-
ClV-Jordan, 2010 WL 3385266, at *7 (S.D. FlaygA 5, 2010)—where the dog had alerted to a
parked car in a parking lofee id. To the contrary, if the dog’s deployment into the caBaker

—a smaller space—was proper, the deploymentthieadumpster here—a much larger space—
was likewise constitutional.

In short, Sergeant Prosperdecision to deploy the police dog without warning was
objectively reasonable under the aimstances. Taking the facts iretlight most favorable to the
Plaintiff—and drawing all reasonkbinferences in his favor—¢hPlaintiff cannot point to any
genuine issue of materiadt that would render sumnygudgment inappropriate.

ii.  Qualified Immunity

In any case, even if the initial deploymevgre unconstitutional, Sergeant Prosper would
nonetheless be entitléd qualified immunity.

“Qualified immunity protects government officials performing discretionary functions
‘from liability for civil damages insofar as their conduct doaset violate clearly established
statutory or constitutionalghts of which a reasonabperson would have knownPriester, 208
F.3d at 925 (quotinglarlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). In this way, the defense of
qualified immunity “balances two important témests—the need to hold public officials
accountable when they exercipewer irresponsibly and the need shield officials from
harassment, distraction, and liability evhthey perform their duties reasonabli?garson v.
Callahan, 555 U.S. 223, 231 (2009). To qualify for thememity, a government official must show

that the challenged actions were committed within the scope of his discretionary auSieerity.
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Kingsland v. City of Miami, 382 F.3d 1220, 1232 (11th Cir. 200#)he can do so, “the burden
shifts to the plaintiff to show thaualified immunity is not appropriatel’ee, 284 F.3d at 1194.

To overcome the qualified immunity defense,plaintiff must bow that the officer
deprived him of a constitutional right that was “clearly established” at the time of the alleged
offense.See Saucier v. Katz, 533 U.S. 194, 201 (2001). This requirement “ensure[s] that before
they are subjected to suit, officene on notice their conduct is unlawfuld’ at 206. For purposes
of qualified immunity, only decisions of the Unit&tates Supreme Court, the Eleventh Circuit
Court of Appeals, and the Sgone Court of Florida constitute “clearly established” |&gse
McClish v. Nugent, 483 F.3d 1231, 1237 (11th Cir. 2007).

Under some circumstances, however, where tifficial’s conduct lie so obviously at the
very core of what the Fourth Amendment phits that the unlawfulness of the conduct was
readily apparent to the official, mathstanding the lackf caselaw,” the official is not entitled to
the defense of qualified immunitgmith v. Mattox, 127 F.3d 1416, 1419 (11th Cir. 1997). This is
because “[tlhe easiest cases don’t even ariseifed Sates v. Lanier, 520 U.S. 259, 271 (1997)
(citation omitted). “There has never beefal instance, “a section 1983 case accusing welfare
officials of selling foster children into slaveri;does not follow that if such a case arose, the
officials would be immune from damages$d. (citation omitted). To met this exception to the
“clearly established law” requingent—or, put another way, to shdhkat the unconstitutionality
of the official’s conduct was &adily apparent™—a plaintiff nat demonstrate that the conduct
“was so far beyond the hazy bord@tween excessive and acceptdbiee that [the official] had
to know he was violating the Constittn even without caselaw on poiniMattox, 127 F.3d at
1419. But, as the Eleventh Circuit has madeal this exception applies only where “every

reasonable officer in [the official’s] postn [would] conclude the force was unlawfuPbst v.
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City of Fort Lauderdale, 7 F.3d 1552, 1559 (11th Cir. 1993} amended, 14 F.3d 583 (11th
Cir. 1994).

The Plaintiff does not dispute that, at the twh&o’s initial deployment, the officers were
exercising their digetionary functions.See Resp. at 10. To circumvent the Defendant's
entitlement to qualified immunity, the Plaintiff therefore bears the burden of establishing that the
officers violated his “clearly edtéished” constitutional right to bieee from the excessive use of
force.See Saucier, 533 U.S. at 201.

But the Plaintiff has identified no casereathe Court has found none—for the proposition
that an officer who is chasing a (suspected) violent felon violates that suspect’s constitutional
rights when he deploys a police dog without warrifo the contrary, the Eleventh Circuit has
routinely held, under relativelgimilar circumstances, that pleying officers are entitled to
gualified immunity—even without a warnin§ee, e.g., Grimes, 298 F. App’x at 923 (finding the
use of police dog objectively reasonable despite Itk of warning andin the alternative,
concluding that officer was etlgéd to qualified immunity);Trammell, 335 F. App’x at 843
(“Accordingly, we will affirm the District Couts determination that Dorough is entitled to
qualified immunity for his condudn allegedly releasing ¥&o without a warning.”).

For his part, the Plaintiff ideifies three cases in which adferal court concluded that an

officer who deployed a pokcdog without warning wasot entitled to qualified immunitySee

11 And the narrower exception to qualifisehmunity—conduct whose unconstitutionality is
“readily apparent”—is plainly inapigable here. After all, for thisxception to apply, “pre-existing
law must dictate, that is, truly compel (not just suggest owatloraise a quéisn about), the
conclusion for every like-situale reasonable government agemdttivhat defendant is doing
violates federal law in the circumstanceBriester, 208 F.3d 919 at 927 (citingassiter v.
Alabama A&M Univ., Bd. of Trustees, 28 F.3d 1146, 1150 (11th Cir. 1994)). Because the Plaintiff
can identify no case that in any way “compels” ttailehe seeks, he (atrst by definition) cannot
avail himself of this exception.
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Resp. {1 13-17 (citinGhatman v. Navarro, No. 14-CV-62793-BLOOM, 2016 WL 9444164, at
*4 (S.D. Fla. July 1, 2016)rammell, 335 F. App’x at 841Priester, 208 F.3d at 919). But, upon
closer inspection, each of these cast®er is unhelpful to the Plaiff or else supports the Court’s
view that Sergeant Prosper is entitled to qualified immunity.

In Chatman, Judge Bloom held that afficer who allowed a dice dog to maul a suspect
for fifteen minutes was not entitled to qualified immuniBge Chatman, 2016 WL 9444164, at
*7. The officer in that case had st@apa man he suspected of shopliftiyat *1. When the man
fled, the officer used a police dog to chase tha m# a bush and, once there, to subdue ldm.
As here, the suspect claimed to have heard moimgy and the officers inexplicably allowed the
dog to maul him for fifteen minutekd. In her order denying the officer’s request for qualified
immunity, Judge Bloom made cleaatlner decision as to whether “qualified immunity applies . . .
depends on resolving therpias’ dispute over thamount of time [the officer] allowed [the dog]
to bite [the suspect]fd. She never held, however, that the officénisial deployment of the dog
was unconstitutional—or that the officer was not entitled to qualified immumoitythat
deployment. And, of course, because the officer'sideon not to issu@ warning could only
implicate the propriety—that ,ighe constitutionality—of theénitial deployment, the lack of a
warning had absolutely nothing do with Judge Bloom’s conclusion.

Likewise,in Trammel, a 57-year-old white man was standindnis friend’s backyard as a
group of police officers conducted a search for aylawmy suspect they knew to be a 23-year-old
black man.See Trammell, 335 F. App’x at 837. Without wamg, the officers released a dog on
the 57-year-old and then proceeded to watdheslog mauled the man for a “significant period
of time.” Seeid. at 844. Despite the lack of a warning—imimention the dual facts that, under

Graham, the crime in question was a non-violenbfgt and the mauled victim could not have
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committed it—the officer “[wa]s entitled to qualified immunity for his conduct in allegedly
releasing [the dog] without a warnindd. at 843. As inChatman, the court rejected the officer’s
request for qualified immunitgnly on the question of whether had failed to remove the dog
within a reasonable tim&eeid. at 844.

Chatman and Trammel thus stand for the propositidhat qualified immunity may be
inappropriate where thereasgenuine dispute about ttiaration of a police dog’s deployment. In
this way, both are emély inapposite to the ggton at issue here: wther Sergeant Prosper’s
initial decision to deploy thdog was reasonable.

Finally, in Priester, the officers suspected the plaintiff of committing a burgl&se
Priester, 208 F.3d at 923. When the officers shindigjlat onto his face, th plaintiff immediately
gave himself up and raised both hands up into thédaifhe officers then instructed the plaintiff
to lie down on the ground. When the plaintiff asketiy?” the officers explained that, if he did
not, they would release their ddgge id. Hearing this, the plaintificquiesced and laid down on
the groundSee id. But, despite the plaintiff's unambiguoaempliance, the officers sadistically
released the dog anyway and, wigtenting a gun at the plaintiffsead and directing him not to
resist, allowed the dog to attacletplaintiff “for an eternity.’ld. In the court’s view, on this unique
set of facts, a reasonable juyuld conclude that the officerdhé&used an objectively unreasonable
amount of force and violated P#iff's Fourth Amendment rightsId. at 924.

Priester, then, did not implicate any of the saligietails at issue here: a violent felony; a
fleeing perpetrator; a hidden suspex tactical disadvantage. Inighrespect, far from “clearly
establish[ing]” that SergeaProsper’s decision tteploy Bo was unconstitutionaPriester stands
only for the limited—and somewhat self-evidergroposition that, where a suspect obeys an

officer's demands and lies down compliantly the ground, that officer may not then deploy a
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police dog to maul the suspect anyway—allilevtholding a gun to the suspect’'s head and
forbidding him from any resistanderiester thus does not help the Plaintiff here.
—

Even without a warning, then, Sergeant Prosper’s decisibgploy a police dog to subdue
a suspected violent felon who had fled from thiicpand who was hiding out in a closed dumpster
was “objectively reasonable’—and thus perfecthnsistent with the strictures of the Fourth
Amendment. Alternatively, eveif Sergeant Prosps initial deploymat of the dog were
unconstitutional, he would nevertheless be etitio qualified immunity because no “clearly
established” law precluded it.

B. ClaimsAgainst Officers Dumornay, Anderson, and Yulfo

The Plaintiff claims that Officers Dumornay, Anderson, and Yulfo are liable for failing to
intervene in Sergeant Prospeirigial deployment of the dodgsee Compl. at 6-11. Under certain
circumstances, an officer may be liable for fajlito intervene when arwdr officer is found to
have used excessive for&ee Endey v. Soper, 142 F.3d 1402, 1407-08 (11th Cir. 1998) (“[l]f a
police officer, whether supervisory or not, §aibr refuses to intervene when a constitutional
violation such as an unprovoked beating takexelin his presence, the officer is directly
liable . .. ."”);seealso Riley v. Newton, 94 F.3d 632, 635 (11th Cir. 199&yrdv. Clark, 783 F.2d
1002, 1007 (11th Cir. 1986Fundiller v. City of Cooper City, 777 F.2d 1436, 1441-42 (11th Cir.
1985). To be liable under a failure-to-intervenedty, the officer must be “in a position to
intervene and fail[] to do soPriester, 208 F.3d 919 at 924-25 (citation omitted).

But, to prevail on his failure-to-interveneaghs, the Plaintiff must establish that an
underlying constitutional violation occurred in thesfiplace. “Plainly, an officer cannot be liable

for failing to stop or intervene when there was no constitutional violation being committed.”
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Sebastian v. Ortiz, 918 F.3d 1301, 1312 (11th Cir. 2019). Besm Sergeant Prosper’s initial
deployment of the dog violated none of the Plaintiff's constitutionatsjgbfficers Dumornay,
Anderson, and Yulfo are likewise not lialhte failing to stop that deployment.

. The Second Deployment

In an argument he makes for the first timénis Response to thHgefendants’ Motion for
Summary Judgment, the Ri#ff contends that, after he enged from the dumpster, Bo mauled
him for up to five-and-a-half minas—the last thirty secondswhich, he says, occurred after he
had been handcuffedee Resp. 1 2, 4. According to theaitiff's Response, despite this
protracted (and horrific) post-asteassault, the officers did natl to release tndog—an inaction
that led directly to a fauday stint in the hospitageeid. { 4.

Unfortunately for the Plaintiff, his Complaint makes absolutely no mention of any attack
outside the dumpster. Quite taethontrary, the Complaint allegtsat, aside from the Plaintiff's
(uneventful) arrest, nothing of rbccurred after he emerged from the dumpster. In pertinent part,
it avers only that “PLAINTIFF exited the dumpster and was taken into custody by one or more
DEFENDANTS for resisting arst without violence, contrary to Florida Statute 843.01, and
resisting arrest with viehce, contrary to Florida Statute 843.02.” Compl. { 20.

It is well-established in this Circuit that*plaintiff may not amend her complaint through
argument in a brief opposing summary judgme@ilimour v. Gates, McDonald & Co., 382 F.3d
1312, 1315 (11th Cir. 2004) (citir@ianahan v. City of Chicago, 82 F.3d 776, 781 (7th Cir. 1996)).
Because a plaintiff has an obligation to give deéendant fair notice of the claims against him,
see Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007), courts are bound by the pleadings before
them. Put another way, facts and theories noedaiis the pleadings are not properly considered

on motions for summary judgme®ee Ivax LLC v. Celgene Corp., No. 12-61917-ClV, 2013 WL
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12085972, at *2 (S.D. Fla. Mar. 7, 2013) (citations omitted). Unsurprisingly, then, courts in this
Circuit routinely exclude evidence—and refuseonsider arguments—when the allegations that
evidence (or those arguments) suppaese not includeth the pleadingsSeeid.; Wu v. Thomas,

996 F.2d 271, 275 (11th Cir. 1993) (affirming krizourt’'s exclusionof evidence because
allegations were not asserted in the complalréythers v. Sate Farm Mut. Auto. Ins. Co., No.
1:12-CV-00198-SCJ, 2013 WL 12121324, at *5 (N@&a. Aug. 28, 2013) (“As this new factual
allegation is raised for the first time in respeng Defendants’ motion for summary judgment, it
will not be considered.”). In sum, a pliafimust seek leave to amend his compldiefore the

court can consider his new factudlegations at summary judgmesee Ivax LLC, 2013 WL
12085972, at *2.

But the Plaintiff did not amend his Complawithin the Court’s deadline for doing stee
Scheduling Order [ECF No. 8] at 1 (settifogth amendment deadline of August 31, 2018). Nor
did he ever seek leave to amdmsl Complaint after that deadline had passed. What's worse, when
the parties’ factual discovery revealed this ralééive theory of liability, the Plaintiff made no
effort to add this allegation to his pleadings. kediethe Plaintiff failed to seek leave to amend his
Complaint everafter the Defendants argued,timeir Reply to the Motion for Summary Judgment,
see Reply at 112 that the Court could not consider the second deployment because the Plaintiff had
failed to allege the incident in his Complaiktost notably, at the Julg0, 2019 hearing on this
Motion, the Plaintiff conceded that, by thenwis too late to amend his Complaint.

The Plaintiff's Complaint unambiguously averdyotiat the initial dployment of the dog
violated his constiiitional rights See Compl. § 17-18. And a fair reaudj of the Complaint strongly

suggests thatothing of note occurred aftehe Plaintiff left the dumpster. Compl. § 20. Being

12 The Defendants filed theReply on April 9, 2019.
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bound by that Complaint, the Court may not consiblerPlaintiff's belatd arguments about the
second deployment.
—

Accordingly, the Court hereby

ORDERS and ADJUDGES that the Defendants’ Motion for Summary Judgment [ECF
No. 16] isGRANTED as follows:

1. An order of final judgment shall be entered separately.

2. The Clerk of Court is instructed @L OSE this case.

3. Any pending motions ar@eENIED as moot.

DONE AND ORDERED in Fort Lauderdale, Floridahis 11th day of September 2019.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

CC: counsel of record
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