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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 18-cv-61418-BL OOM/Valle
EXAVIA FRAZIER, in his individual capacity,
and as Personal Representative of the
Estate of FRAZIER FRAZIER, deceased,
Plaintiff,

V.

SHERIFF SCOTT ISRAEL, Sheriff of Broward
County, Florida, in his official capacity; and,
ZACHARY HASSON, Deput Sheriff, in his
individual capacityand ANDRE LANDELLS,
Deputy Sheriff, in his individual capacity,

Defendants.

/

ORDER ONMOTION TO DISMISS

THIS CAUSE is before the Court upon Defendane8fi Scott Israel’s (“Defendant” or
“Sheriff”) Motion to Dismiss Plaintiff's Complatp ECF No. [9] (the “Mtion”), which seeks
dismissal of the counts asserteciagt him in his official capacitin Plaintiff Exavia Frazier's
(“Plaintiff” or “Frazier”) Complaint, ECF No. [Ji for failure to state a claim. The Court has
carefully reviewed thélotion, all opposing and supporting sulssions, the recorih this case,
the applicable law, and is othase& fully advised. For the reasoset forth below, the Motion is
granted in part and denied in part.

l. BACKGROUND

This case arises from a tragic series of events that occurred on September 9, 2016. The

decedent, Frazier Frazier, a fifty-five yead dfrican-American man, had been drinking in his

home and was agitated, when a family memb#ead®-1-1 for police assistance. ECF No. [1],
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1 13. According to the Complaint, the police were informed Erazier likely had a pocket
knife. 1d. § 14. At the time the Sheriff's deputidsasson and Landells,rared, Frazier had
calmed down and was sitting alone in the backyard in a lawn chair eating his déhrfefL.3. In
the Complaint, Plaintiff alleges that despite Wity that Frazier was alone, the deputies entered
the dark back yard, using only the lights attached to their handguns ttds&el4. When the
deputies approached, Frazier was holding a plateaaf in his left hand and a fork in his right
hand. Id. 1 15. When they were four to five femvay from Frazier, # deputies opened fire,
striking him with a total of six Hlets, ultimately killing him. Id. 1 15-16. According to
Plaintiff, the deputies never issued clear verbainings, nor did they attempt to use non-lethal
force against Fraziend.  15.

As a result, Plaintiff asserts three countsrédief against the Shéf; including violations
of 42 U.S.C. § 1983 based upon a custom dicypqCount I1), negligence (Count IIl), and
battery (Count V). The Sheriff seeks dismissal of t8e1983 and negligence claims for failure
to state a claim pursuant to Rule 12(bY§b)he Federal Rules of Civil Proceddre.

. LEGAL STANDARD

Rule 8 of the Federal Rules of Civil Prdcee requires that a pl@iag contain “a short
and plain statement of the claim showing thatgleader is entitled to relief.” Fed. R. Civ. P.
8(a)(2). Although a complaint “does not needaded factual allegadins,” it must provide
“more than labels and conclusions, and a formuksg@tation of the elemés of a cause of action

will not do.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (20073ee Ashcroft v. Igbab56

! Plaintiff also asserts clainayainst deputies Hasson and Ldisdevho have filed answersSee
ECF Nos. [8], [10].

2 The Sheriff withdrew his request for dismissal with respect to Plaintiff's battery clSie.
Reply, ECF No. [18] at 3.
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U.S. 662, 678 (2009) (explaining that Rule 8(a)(plsading standard “demands more than an
unadorned, the-defendant-unlawfully-harmed-me sa&ton”). A complaint may not rest on
“naked assertion[s]’ devoid of tirther factual enhancementlgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 557 (alteration amiginal)). “Factual allegatizs must be enough to raise a
right to relief abovethe speculative level.”Twombly 550 U.S. at 555. These elements are
required to survive a motion brought under Rule 12(b)(6).

When reviewing a motion under Rule 12(b)@)ourt, as a gendnaille, must accept the
plaintiff's allegations adrue and evaluate afllausible inferences deed from those facts in
favor of the plaintiff. See Chaparro v. Carnival Corp693 F.3d 1333, 1337 (11th Cir. 2012);
Miccosukee Tribe of Indians of Fla. S. Everglades Restoration Allian@d4 F.3d 1076, 1084
(11th Cir. 2002)AXA Equitable Life Ins. Co. v. Infinity Fin. Grp., LL608 F. Supp. 2d 1349,
1353 (S.D. Fla. 2009). However, this tenet doesapply to legal conclusions, and courts “are
not bound to accept as true a legal conolusiouched as a factual allegationlivombly 550
U.S. at 5555seelqgbal, 556 U.S. at 678Thaeter v. Palm Beach Cty. Sheriff's Offidd9 F.3d
1342, 1352 (11th Cir. 2006). Moreover, “courts niafer from the factual allegations in the
complaint ‘obvious alternative explanationsyhich suggest lawful anduct rather than the
unlawful conduct the plaintiff would ask the court to infeAim. Dental Ass’'n v. Cigna Corp.
605 F.3d 1283, 1290 (11th Cir. 2010) (quotighal, 556 U.S. at 682).

[11.  ANALYSIS

A. Section 1983 Claim (Count 11)

In Count Il, Plaintiff claims that the Shrestablished a custom, policy, pattern and
practice that led to Frazier's deat The claim is premised on tveeparate bases. The Plaintiff

asserts the existence of a policy, custom or ecif deliberate indiffeence to individuals’
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Fourth and Fourteenth Amendment rights based @ipginthe failure to properly train, supervise
and discipline officers; and sad, the failure to conduct faind impartial investigations of
police misconduct and use of excessive force andlrbias. Defendartrgues that Plaintiff's

§ 1983 claim should be dismissed because Plaintiff aiddlege any facts that would lead to the
conclusion that there exist such policies, custmngractices, and thatelpolicies, customs, or
practices led to Frazier's death. For thasons set forth below, the Court disagrees.

“When, as here, the defendant in a § 1983 civil rights action is the county sheriff, the suit
is effectively an action against the govermtad entity he represents . ... Adcock v. Baca
157 F. App’x 118, 119 (11th Cir. 2005) (citifgook ex rel. Estate ofessier v. Sheriff of
Monroe Cty., Fla. 402 F.3d 1092, 1115 (11th Cir. 2005)).ccArding to the Supreme Court,
8 1983 “cannot be easily read to impose liability vicariously on governing bodies solely on the
basis of the existence of an employer-tapee relationship with a tortfeasorMonell v. Dep't
of Soc. Servs. of City of N,¥.36 U.S. 658, 692 (1978). Indeed, t'j§ well estabshed in this
Circuit that supervisory officials are not ligbinder 8 1983 for the unconstitutional acts of their
subordinates on the basis of respondegerior or vicaous liability.” Cottone v. Jenne326
F.3d 1352, 1360 (11th Cir. 2003) (quotikigrtley v. Parnel] 193 F.3d 1263, 1269 (11th Cir.
1999)).

“[lIn order to be held liable for a § 1983 vation, a municipality must be found to have
itself caused the constitutionalolation at issue . . . ."Skop v. City of Atlanta, Ga485 F.3d
1130, 1145 (11th Cir. 2007) (citation omittedge also Canton v. Hartigt89 U.S. 378, 385
(1989) (“[A] municipality can be found lide under § 1983 only where the municipaliself
causes the constitutional violation at issuRespondeat superiasr vicarious liability will not

attach under § 1983.” (internal ditan omitted) (emphasis in original)). Thus, the constitutional
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deprivation must come at the handsaaf official policy or “custom.” See Mone)l426 U.S. at

690 (stating that local governingodies may be subject to lidby under 8 1983 where “the
action that is alleged to be unconstitutional implements or executes a policy statement,
ordinance, regulation, or decision officiallyaggded and promulgated by that body’s officers”).
“[T]he touchstone of the § 198&tion against a government bodyars allegation that official
policy is responsible for a deprivationraghts protected by the Constitution . . .1d.

“A plaintiff . . . has two methods by whicto establish a [municipal actor’s] policy:
identify either (1) an officially promulgated [policy; or (2) an unofficiacustom or practice of
the county shown through the rephtacts of a final policymaker for the [municipal actor].”
Grech v. Clayton Cty., Ga335 F.3d 1326, 1329 (11th Cir. 2063)'To establish a policy or
custom, it is generally necessary to show aigterst and wide-spread practice[; hJowever, the
custom need not receive formal approvaDepew v. City of St. Marys, GaZ/87 F.2d 1496,
1499 (11th Cir. 1986)see also Smith v. Merces72 F. App’'x 676, 679 (11th Cir. 2014) (“A
plaintiff must identify a ‘consisté and widespread practice’ obnstitutional deprivations to
prove local government liabilitior an unofficial custom.”)Carter v. Columbus Consol. Goy’t
559 F. App’x 880, 881 (11th Cir. 2014) (“the dealged practice or custom must be ‘so
pervasive as to be therfctional equivalent of éormal policy™) (quoting Grech 335 F.3d at
1330 n.6);Griffin v. City of Opa-Locka261 F.3d 1295, 1308 (11th Cir. 2001) (“[T]o prove 8§
1983 liability against a municipality based on oust a plaintiff must @ablish a widespread
practice . ...").

Where a municipality’s failure to train ouervise its employees in a relevant respect

evidences a “deliberate indifference” to the rggbf its inhabitantssuch a shortcoming may

® The Court assumes without deciding thae tBheriff is properly considered a “final
policymaker.”
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constitute a “policy or cgtom” actionable under § 198&ity of Canton v. Harris489 U.S. 378,
389 (1989). “In addition, . . . a municipality’siltae to correct the constitutionally offensive
actions of its employees can rise to the leved @ustom or policy ‘if the municipality tacitly
authorizes these actions displays deliberate indifferes’ towards the misconduct.Griffin,
261 F.3d at 1308 (citinBrooks v. SchejB813 F.2d 1191, 1193 (11th Cir. 1987)). Therefore, in
order to establish deliberate indifference, ghintiff must present some evidence that the
municipality knew of a need tiwain and/or supervise in a pattlar area and the municipality
made a deliberate choice not to take any actidretis v. City of W. Palm Beach61 F.3d
1288, 1293 (11th Cir. 2009) (quotirgold v. City of Miami 151 F.3d 1346, 1350 (11th Cir.
1998)) (internal quotations omitted).

In the Complaint, Plaintiff alleges th#te Broward County Siff's Office (“BCSQO”)
has a long history of using excessiforce on citizens, discrimating against African American
citizens, and denying due process of law. FE®. [1] § 22. The Sheriff does not challenge
Plaintiff's characterization of its officers’ asof force as excessive under the circumstances;
rather, he argues that Plaintiff fatls include concrete examples st incidents. However, in
support of thevionell claim, Plaintiff sets out eight paisicidents involving BCSO deputies that
Plaintiff contends demonstrateetBSCQO’s custom or policy afiscrimination, use of excessive
force, and failure to properly investigate such incidefds Y 23, 26. In pertant part, Plaintiff
alleges the following:

In 2009 Deputy Justin Lambert beat and abused another Broward
citizen, striking, pummeling and pounding a party host while
responding to a noise complaint in Dania Beach. In 2010 Deputy
Wengert used excessive force orvkeBuckler when he fractured

his face after he pulled him over for playing his radio too loud. On
August 17, 2013, deputies Dimitri French, Eddy Hernandez, and

Todd Yoder were accused in a civil lawsuit of using excessive
force and viciously beating BrgaAtkinson fractuing his skull,
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part of his face, and causing aaior bleed during the arrest. On
February 18, 2014, BCSO deputies Justin Lambert and Mike
Manresa responded to a conveniestoge in Deerfield Beach for a
report of a theft by 50-year-oldavid Gonzalez whom was drunk
and mumbling, stole candy and theied to get beer. Deputies
claimed that David Gonzalez becarbelligerent, raised his hand
and lunged at them, and thesnded up fracturing his face
committing a felony battery. Another Deputy Michael Manresa,
falsified records in connection with the same incident. In February
2015, Deputy Wengert used excesdmee on Robert Arciola and

he stuck him repeatedly in the face. In September 2015 Deputy
Wengert and Detective Davis #¢edo used excessive force on
Humberto Pellegrino and Pedroa@éria allowing dogs to maul
them after they surrendered. Deputy Wengert also improperly
sicced a dog on a teenager and then lied about the incident in the
report, although BCSO itself filedriminal charges against him,
after he was acquitted Sheriffé®l maintained his employment.

In 2013 Broward County Sheriff's deputies shot Jermaine
McBean, an African-American I'Engineer. Deputies shot Mr.
McBean when they received a call saying he was walking around
with a gun. The weapon resting bis shoulders was an unloaded
air-rifle; two years after the shtiog photographs revealed that Mr.
McBean was wearing headphonesewhhe was shot, explaining
why he did not respond to verbadbmmands. At the time of the
incident the deputies reportede headphones had been found in
the victim’s pockets which led to allegations that deputies
attempted to cover up the shooting; to wit, the deputies that shot
Mr. McBean were not subject tosdipline nor terminated thereby
ratifying the use of excessiviorce against African American
citizens and the failure to conductrfand impartial investigations
into officer-related shootings.

ECF No. [1] 11 23, 26. Plaintiff further allegigst deputies Hasson and Landells are still BCSO
employees and were never didicipd for killing Frazier. 1d. 50. At this stage, these
allegations are accepted as true and consiruadight most favorde to the plaintiff Pielage

v. McConnell, 516 F.3d 1282, 1284 (11thr.Q2008). Therefore, Plaintiff has alleged sufficient

facts to state a plausible claim based onl&yor custom on the part of the Sheriff.
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B. Negligence Claim (Count 111)

In Count Ill, Plaintiff asserts a negligenctaim against the Sheriff, premised upon
numerous theories, including faie to properly hire, train, t&in, supervise, discipline,
reprimand, intervene, take cottive action, and promulgate proper policies and procedures on
the use of excessive force and eliminating ralgsiat in policing. Defendd argues that this
claim should be dismissed because a cause @inafcr negligence against an employer for acts
of an employee based on negligent hiring, sup&m, or retention liegnly for torts committed
outside the scope of employment.

At the outset, the Court notes that the @asi duties alleged by Plaintiff fall within the
broader categories of hiring, superen, retention, anddining. “The negligenhiring, retention
or supervision of an incompetent, danger@gent or servant under circumstances which
establish that the employer knew or should have known of the agesgsvant’s incompetence
and dangerousness, and the likelihood or foreddgathat the agent would injur[e] a third
person, is long established as a basigdd liability unde Florida law.” Jackson v. Montesino
No. 08-80554-CIV, 2009 WL 1515511, at *9 (S.DaFDune 1, 2009). The main difference
between negligent hiring and supision or retentin is a matter of timing. “A claim for
negligent hiring arises when, before the time éimployee is hired, the employer knew or should
have known that the employee wasiuntiability in these cases focuses on the adequacy of the
employer's pre-employment investigationtanthe employee’s background. Liability for
negligent supervision or retention, however, occurs after employment begins, where the
employer knows or should know of an employee’stnass and fails to take further action such
as investigating, discharge or reassignmermtlalicki v. Doe 814 So. 2d 347, 362 n.15 (Fla.

2002) (citingGarcia v. Duffy 492 So. 2d 435,438 (Fla. 2d DCA 1986)) (internal quotations
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omitted). However, “the tort of negligentrimg or retention under Florida law allows for
recovery against an employer for acts of apleyee committed outside the scope and course of
employment.” Belizaire v. City of Miami 944 F. Supp. 2d 1204214 (S.D. Fla. 2013).
Likewise, a claim for negligent supervision matgo arise from acts oceing outside the scope
of employment. Watson v. Miami-Dade Cty126 F. Supp. 3d 1313, 1330 (S.D. Fla. 2015)
(internal citation omitted). In the Complair®laintiff unequivocally alleges that deputies
Hasson and Landells were acting in the course of their employsesff 12, 58; thus, the
claims for negligent hiring, supervisiomdretention fail as a matter of lawsee id.at 1215
(granting dismissal “[b]ecause Fida law ties liabilityunder the theory of gdigent retention to
acts committed outside the scopeeaiployment.”). Moreover, thComplaint is entirely devoid
of any allegations with respect to Defendartsson and Landells’ employment history or any
past incidents involving them that could fairly be considerdtht@ put the Sheriff on notice of
an issue with themSeeDept. of Envtl. Protection v. Hard®07 So. 2d 655, 660 (Fla. 5th DCA
2005) (“Negligent supervision occurs whenridg the course of eptoyment, the employer
becomes aware or should have become awapeobiems with an empyee that indicated his
unfitness, and the employer fails to take furtetions such as investigation, discharge or
reassignment.”) (internal citation omitted).

The Sheriff argues in addition for the firsing in his reply that training involves a
discretionary function for which the Sheriff has immunieeECF No. [18]. While the Court
recognizes that it is not properraise an argument for the fitgne in a reply, the Court is duty
bound to apply Florida law, and must determinetlibr governmental liability would attach for
such a claim. In support of the claim premisgdn negligent training, &htiff alleges that the

Sheriff failed to train the deputies “in how tospend to situations without creating a zone of
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risk, lawful use of force, de-eslation techniques, non-lethal us#sforce, non-racially biased
policing, or the application of the Equal Protection Clause.” BGH1] at 1 50. Under Florida
law, the state has waived sovereign immunitiom for the actions of an employee acting within
the scope of his or her employme@eeFla. Stat. 8 768.28(9)(a) (stagim pertinent part, “[t]he
exclusive remedy for injury or damage suffered essalt of act . . . of an . . . employee . . . shall
be by action against the governmental entity,.unless such act or omission was committed in
bad faith or with malicious purpose or in ammar exhibiting wanton and willful disregard of
human rights, safety, or propgf). However, “a governmental agency is immune from tort
liability based upon actionshat involve its disetionary functions.” Lewis v. City of St.
Petersburg 260 F.3d 1260, 1266 (11th Cir. 2001) (citbgp’t of Health & Rehabilitative Servs.
v. Yamuni 529 So. 2d 258, 260 (Fla. 1988) (internal qtuotes omitted). And, “[a] city’s
decision regarding how to train its officers andatvBubject matter to include in the training is
clearly an exercise of governmental discretiegarding fundamental questions of policy and
planning.” Id. Because Plaintiff's claim is premisagon the content of training by the Sheriff,
the discretionary function exception to the waigksovereign immunity @plies, and Plaintiff's
claim is barred.

V. CONCLUSION

For the reasons set forth, Defendant’'s MotiB@F No. [9], is GRANTED IN PART

AND DENIED IN PART. Count Il is dismissed with prejiugk, and the Motion is denied as to
Count Il, and denied as moot witbspect to Count V. Defendant shall file an answer to Counts

[l and V on or before October 2, 2018.
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DONE AND ORDERED in Chambers at Miami, Florida, this 25th day of September,

2018.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Copies to:

Counsel of Record
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