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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE No. 18¢cv-61991BLOOM/Valle
SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
V.

1 GLOBAL CAPITAL LLC, and
CARL RUDERMAN,

Defendants, and

1 WEST CAPITAL LLC,

BRIGHT SMILE FINANCING, LLC,
BRR BLOCK INC.,

DIGI SOUTH, LLC,

GANADOR ENTERPRISES, LLC,
MEDIA PAY LLC,

PAY NOW DIRECT LLC, and
RUDERMAN FAMILY TRUST,

Relief Defendants.
/

OMNIBUS ORDER ON MOTION FOR COMFORT ORDER CONFIRMING
TERMINATION OF BANKING AGREEMENTS AND RECEIVER'S MOTION TO
APPROVE BRIGHT SMILE ASSET SALE AND PURCHASE AGREEMENT

THIS CAUSE is before the Court upon Western Alliance Bank’'s (“WAB”) Motion for
Comfort Order Confirming Termination of Banking Agreements, ECF No. [77] (‘drofor
Comfort Order”), and Receiver's Motion to Approve Bright Smile Asset Satk Rurchase
Agreement, ECF No. [132] (“Motion to Approve Salépllectively, “Motions™). The Court has
carefuly reviewed the Motions, all opposing and supporting submissions, the record in this case
and the applicable law, and is otherwise fully advised. For the reasons that follotithe for

Comfort Order is granted in part and denied in part, and the Motion to Approve Sale is granted.
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.  BACKGROUND

Plaintiff Securities and Exchange Commiss{t8EC) initiated thisactionon August 23
2018,againstDefendants Carl Ruderman and 1 Global Cafaiaviolations of the Securities Act
and Exchange Acthamng as Relief Defendants 1 West Capit&lC, Bright SmileFinancing,

LLC (“Bright Smile”), BRR Blockinc., Digi South, LLC,GanadotEnterprises, LLCMedia Pay
LLC, Pay NowDirect LLC, andthe Ruderman Family TrustAccording to the SEC’s Amended
Complaint, Defendants engaged in a feggar long unregistered securities fraud totaling more
than $287 million, victimizing thasands of investors nationwide. The SEC seeks, among other
relief, permanent injunctive relief, civil penalties, and disgorgement.

OnAugust 23, 2018the SEC requested an asset freeze and the appointment of a receiver
over Relief Defendants Bright Smile, BRR Blgdhkc. Digi South LLC, GanadolEnterprises
LLC, Media PayLLC, and Pay Now Direct, LLCECF Nos. [6] and [7].The Court etered a
sealed order appointing Jon A. Sale, Esq. as Receivigredf®Receivership Entities£CF No. [12].

The Court also entered an order freezing Defendants’ assets. ECF Nt-{@&te Order”) The
Receiver is obligated to take immediate possassidhe property and assets of the Receivership
Entities, to investigate the manner in which the affairs of the Receivership Brétiesonducted,
and to institute actions and proceedings for the benefit of investors and other cré&iitbrilo.

[12] 111, 2.

Bright Smilewasin the business of making small shtetm loars to consumers to finance
dentaland cosmetiprocedures. 1 Global provided over $15 million in funding tigtg Smile.
Between January2018 and July, 2018, Bright Smile opened and maintained two business
checking accounts and a business money market acgOM#&B. These accounts are governed

by the terms and conditions set forth in a certain written “Treasury Mar&y Services
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Agreenent and Service Descriptions,” revised October 2016 (the “Treasury Maeag8ervices
Agreement”) and a certain written “Deposit Account Agreement and Disclosurisédevctober
2016 (the “DAAD,” andcollectively, the “Banking Agreements”) by and betwdgright Smile
andWAB. ECF No. [771] 1 4, Exs. A and B.The Treasury Management Services Agreement
provides thaWWAB “may terminate, suspend or restrict some or all of [Bright Smile]’s access to
the Services under the Agreement, with or without caatsay time immediately upon notice to
[Bright Smile]” Id., Ex. A, p. 8, § 20.

WAB accepts ACH Prearranged Payment and DepoAICK{”) transactions for Bright
Smileto collect automatic debits from consumer bank accolitsa 90day period after an Al
transactionWAB may be required to return funds t@@nsumeras an ACH chargebackrhe
Operating Rules of NACHA (formerly known as the National Automated @gaHouse
Association) define the roles and responsibilities of financial institutions stadblish the
guidelines by which every participant in the ACH network must compiCHA's rules set forth
ACH return thresholds. Non-compliance with NACHA Rules subject any ACH network
participant to jeopardy of sanctions.

On August 6, 2018, WAB informed Bright Smile of its desire to terminate the banking
relationship citing Bright Smike’s violations of the NACHA Operating Rules. On September 18,
2018, the Receiver issued a subpoena to WAB for documents and information necessary to
understand the relationship between Bright Smile and WAB. On September 20\\28R8
deliveredwritten notice of its termination of the Banking Agreements, with an effectiesod 80
days after the date of notice. WAB filed the Motion for Comfort Order on Septe&2hb2018
seeking acknowledgment of WAB'gt to terminatéts banking relationship withright Smile.

The Court granted an extension of tirfa the Receiveto respond to the Termination Motion
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after WAB certified that it produced all documents responsive to the subp&é&faNo. [84].
The Receiver filed its &ponséo the Motion for Condrt Orderon January 29, 2019. ECF No.
[141].

In January 201,9Bright Smile was approved by a new ACH processbine Receiver’s
Responsdo the Motion for Corfort Order representthat Bright Smile will transfer its ACH
processing out AiVAB by February 28, 2019. ECF No. [144]8. In turn,WAB’s Reply requests
that the Court permit WAB to cease providing its ACH processing not later themnalFe 28,
2019. ECF No. [153] at 2. WAB is presently holding approximately $3,000000 Bright
Smile’s cash(*ACH Collateral”) in a business money market accoastcollateral for Bright
Smile’s liabilities to WAB. The Receiverand WAB agree that WAB may maintain a collateral
hold on the approximately3$00,000.0&ACH Collateralfor 90 days after the transfer of the ACH
processing is completeeCF No. [141] at 9; ECF No. [153] at 5.

On September 25, 2018, the Receiver and Bright Smile’s current president, John Snead
agreed to the material terms fibve purchase of Bright Smile’s assetBright Smile’s primary
asset is its loan portfoljavhich consists of approximately 3,000 consumer loans generally made
to subprime borrowersOn January 21, 201%he Receivefiled the Motion to Approve Sale
requesting that the Court approve the propdssmtsaction“*Proposed Sale,” as amended by the
First Amendment to Asset Purchase and Sale Agreenfegreémerit or the “Bright Smile Asset
Sale and Purchase Agreement”), by which the Receiver would sell certain speciéiesdadiss
Bright Smile to Wellness Care Credit, LLC (“Asset Buyer”) and Bright Smd#eCtions, LLC
(“Account Buyer,” and together with the Asset Buyer, “Buyers”),chiare entities related to and

controlled byJohnSnead. The terms of the proposed Sale are set out in the Agreerttanheal
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to the Motion to Approve Sale as Exhibit 1. ECF No. F132 The Proposed Sale, upon
completion of its terms, provides for a $3 million recovery to the Receivership.

The Receiver’s professionals estimate that a wind down of the portfolio wesut in a
recovery range from $2,000,000 to $4,200,00®0, including the direct cost of collection but
not including administrative costs to oversee and monitor the wind down. The Receiver’s
professionals determined that a sale of Bright Smile’ssasse fair purchase price is preferable
to a wind down of the loan portfolio overseen by the Receiver.

WARB filed the only objection to the Motion to Approve SaWWAB states that it generally
does not oppose the proposed transaction but asserts seve@insnamely, that the purchase
agreement “purports to force [WAB] to continue providing its ACH processing serfacan
unspecified period of tinieand “appess to provide for the assumption and assignment of WAB’s
Banking Agreements with Bright Smile to Buyers.” ECF No. [151] at 2. WAB edquests that
any order granting thélotion to Approve Salegrovide for the retention of not less than
$250,000.00n Bright Smile’s operating accoufitOperating Account”)to apply toward loses
WAB suffers due to consumer ACEhargebacksthat the Court permit WAB to access its
approximately$3,000,000.0ACH Collateral inthe event that the $250,000 is insufficient b
reimburse WAB for substantiated ACH chargebacks.

TheReceiver's SuReply to Bridge Bank’s Reply in Support of Motion for Comfort Order
Confirming Termination of Banking Agreementpresentshat the Buyer has agreed “to cover
chargebacks postiosingby funding the operating account with $75,@@and replenish[jt any
time the balance drops below $25,@’ ECF No. [158] at 9. On February 15, 2019, the Court
Ordered the Receiver to submit to the Court the specific terms and structime Bbyers’

agreement to fund Bright SmikeOperating Acountand “reserved ruling on the pending Motions
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until such time as the Receiver submits to the Court further confirmation by tleesBafythe
Buyers’ agreement to fund Bright Smile’s operating accOuBCF No. [160]Jat 2 On February
19, 2019 the Receiver timely filed the First Amendment to Asset Purchase arAyBadenent
(“First Amendment”). ECF No. [161]. The First Amendment provides that the Buyers shall
leave $75,0000in the perating Accownt for 90 daysafter the transfer of the ACH processing is
completeto be used only for satisfying ACehargebacksld. 11(g). If at any time during such
90-day periodthe amount in the Operating Account designated for reimbursing chargebacks drops
below $25,00®0, thenBuyers must increase the amount by an additional $29000. The
First Amendment is signed by the Receiand theBuyers.

Il. DISCUSSION

The Receiver and WAB hawappeared tarrive atagreements oseverabf theconditions

to terminat the banking relationshipetween Bright Smile and WABHowever,disputegemain
as to the amount of funds that WAB shall retain pestinationand the process by which WAB
may seek to access those funds as reimbursement for both consumebaties and any claimed
attorneysfees. WAB, in support of its position, relies on the principé a receiver acquires no
greater rights in property than the debtor had; or, put another way, a receiver sthedshives
of the entity in receivershipMuliger v. Manufacturers Life Ins. Co., 567 F.3d 787, 793 (6th Cir.
2009). WAB contends that the B&ing Agreements, which set forth the terms and conditions fo
WAB’s agreement to provide ACkhd other services to Bright Smiig binding on the Receiver.
The Receiver, in support of its position, relies on the principle that districkdaué broad power
and wide discretion in determining relief in an equity receiversBt v. Elliott, 953 F. 2d 1560,

1566 (11th Cir. 1992). With those two principles in mind, the Court holds that the termination of
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Bright Smile’s ACH processing by WAB and the sale of Bright Smile’s asbei$ occur as set
forth below.

A. Termination of ACH Processing Services

First, as agreed to by the Remx and WAB, Bright Smile musttransfer its ACH
processing out of WAB by February 28, 2019. WAB must continue providing its ACH processing
to Bright Smile until the earlier of the date Bright Smile transfers its ACH psotg out of WAB
or February 282019 Additionally, WAB may continue to holthe approximately $3,000,0@D
ACH Collateralfor 90days after transfer of the ACH processimgomplete.

Second WAB may withdrawfunds from the Operating Account as reimbursenient
Bright Smile’s consumerchargebacksdor 90 days following termination of WAB’'s ACH
processingTothe extenthat the funds in the Operatingéount are insufficient tiully reimburse
WAB for consumechargebacks during the @lay period following termination of WAB’s GH
processing,funds in the amount 0$500,00000" of the approximately$3,000,000.00ACH
Collateralareunfrozen for the sole purposereimbusing WAB for said consumer chargebacks.
At the end of the 9@day period following termination of WAB’s ACH pecessing, WAB may
draw from the $500,0000 of unfrozenACH Collateralto cover any deficiency in reimbursing
chargebacksWAB mustprovide an accounting to the Receiver of any chargebacks for which it
seeks reimbursement from th&0$,000.00 of unfrozeACH Collateralbutneednot seek further
Court approval for such reimbursementhe Receiver shall ensure that all chargebacks are

properly reimbursed to WAB, even after the 90-day period has expired.

! As explained by the Receiver, during the 90-day period preceding August 31, 2018, Bright Smile
processed $1,999,456.61 of consumer funds. The recent historical reversal ratd ramsfers is
approximately 21 percent. Based on these figures provided Rettever, during a 98ay period WAB
may incur approximately $419,886.89 in chargebacks.

7
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Should thefunds in the Operating Accourgnd the $500,000.000f unfrozen ACH
Collateralbe insufficient tofully reimburse WAB for consumerhargebacks during the @lay
period following termination of WAB’s ACH processing, WABay seelurtherrelief from the
Freeze Order by submission of affidavit to theu@to offset any of the remainirgpproximately
$2,500,000.00n ACH Collateral for thesole purpose of reimbursingVAB for consumer
chargebacks.

Third, to the extent that WAB seeks attorrieiges, it may do so by motion to the Court,
providing the leghbasis forits claim to attorneysfees including citation to the provisids) of
the Banking Agreements that permits attorhdges and a demonstration of reasonablenéss
said fees

B. Bright Smile Asset Sale and Purchase Agreement

The Court has jurisdiction over this matter pursuant to Sections 20(b), 20(d), and 22(a) of
the Securities Act, 15 U.S.C. 8877t(b), 77t(d), and 77v(a), and Sections 21(d), 21(e), and 27 of the
Exchange Act, 15 U.S.C. 8878u(d), 78u(e), and 78aa. The forrmeads of the notice of the
Proposed Sale and the Motion to Approve Salke determined to have been the best notice
practicable under the circumstances and to be good and sufficient notice to aikspehose
interests could be affected by this Order. The Court has been apprised of the apgdtiati

preceded the Agreement afidds that the Proposed Sale is a result of damgth bargaining

2 Should the Bright Smile Asset Sale and Purchase Agreement fail to be consuromatezkfore
February 28, 2019, funds in the amount of $500,006f ®@e approximately$3,000,000.0&ACH
Collateral shall immediately become unfrozen for the sole purposerdgiussing WAB for said
consumer chargebacksTo the extent that these funds are insufficient to fully reimburse VAAB f
consumer chargebacks, WAB may seek further relief from the Freeze Order ahsettfostparagraph.

3 By explicitly raising the issue of attorneys’ fees in its Reply in Supgfdviotion for Comfort Order but
not the Motion for Comfort OrdaVAB did not waiveits right to seek attorneys’ fee¥VAB may seek
attorneys’ fees by separate motion.
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among the Parties. There is no evidence that the Proposed Sale is the resuisiohcathong
the Parties iothat there has been an intent to prejudice the persons who, or the entities which, will
be subject to this Order. The legal and factual bases set forth Motien to Approve Sale
establish that the Agreement represents a fair, reasonable, and edmmsaderation for the
Purchased Assets. The Court finds that the Proposed Sale including, but ndttbnthe release
by Bright Smileand the Receiver in favor of Buyers, attached to the Agreement as Exhilait J, is
condition precedent to the consummation of the Agreement and, accordingly, islfaquatable
with respect to creditors in this receivership case, and is in the best infei@streceivership
estate. The terms of the Agreement, together with all its attached schedules ibitg, axé
approved and incorporated into this Order. This Court retains jurisdiction (a) to ehtoteents
of the Agreement; and (b) enforce the terms of this Order.
[I. CONCLUSION
For the reasons stated herein, ©RDERED AND ADJUDGED as follows:
1. WAB’s Motion for Comfort Order ECF No. [77], is GRANTED in part and
DENIED in part.
2. The Receiver's Motion to Approve Bright Smile Asset Sale and Purchase
AgreementECF No. [132] isGRANTED.
3. Bright Smile mustransfer its ACH processing out of WAB Bgbruary 28, 2019
4. WAB must continue providing its ACH processing to Bright Smile until the earlier
of the date Bright Smile transfers its ACH processing out of WABebruary 28,
2019
5. WAB may continue to holthe approximately $3,000,0@® ACH Collateralfor

90 days afteBright Smile transfers itACH processing out of WAB.
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6. WAB may draw from funds in Bright Smile’s Operating Account for 90 ey
Bright Smile transfers it®\CH processing out of WAB to cover Bright Smile
consumer chargebacks.

7. Atthe end othe 9Gday period following termination of WAB’s ACH processing,
WAB may draw from the $500,008D of unfrozen ACH Collateral to cover any
deficiency in reimbursing chargebacks. WAB mpsivide an accounting to the
Receiver of any chargebacks for which seeks reimbursement from the
$500,000.00 of unfrozen ACH Collateral but need not seek further Court approval
for such reimbursement.

8. To the extent that the funds in the Operating Account and the $500,000.00 of
unfrozen ACH Collateral are insufficient fally reimburse WAB for consumer
chargebacks during the @y period following termination of WAB’s ACH
processing, WAB may seek further relief from the Freeze Order by submafs
affidavit to the Court to offset any of the remaining approximatelyGk2(®0.00
in ACH Collateral for the sole purpose of reimbursing WAB for consumer
chargebacks

DONE AND ORDERED in Chambers atliami, Florida, thisl9th day ofFebruary 2019.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:

Counsel of Record
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