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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-62313€CIV -ALTMAN/Hunt
JOSEPH MORANO,

Plaintiff,
V.

ALLEGIANT AIR, LLC

Defendant.

ORDER

THIS MATTER comesbefore the Court uposillegiant Air, LLC’s (“Allegiant”) Motion
for SummaryJudgmen{“MSJ”) [ECF Na 41]. The Plaintiff, Joseph Morano (“Morano”), did not
file a timely responsdnstead hewaitedtwo months to file a foupage documerthatincluded
only three record cites ardid little more than disputa handful othe adverse facts Allegiant has
adduced in its own Statement of Material FaSee generallyMTD Resp’ [ECF No. 45].The
matter ripened on October 29, 20ten Allegiantpeating anlaeadydead horsdijled its Reply
(“MTD Reply”) [ECF No. 47].

Morano’s Complaint[ECF No. 1] assertgust two claims: “disability discrimination”
(Count I) and “disability retaliation” (Count H#-bothunder the Americans with Disabilities Act
(“ADA”) . Seegenerally Pl. Compl.In summary, Morano, who worked as Allegiant flight
attendant from October 10, 2016 to Februe#y2018 claimsthat Allegiant terminated hirnoth
(1) “because of” his disability ar{@) in retaliationfor his decisionminutes before his termination,
to complain abouhis disability to an employee relations mana@ampl. 11 53, 6(Allegiant has

moved for summary judgment on both coutse generalli1SJ.
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THE PROCEDURAL POSTURE

Where, as hereqa party fails to “properly address another party’s assertion of fact as
required by Rule 56(c), the court may . . . consider the fact undisputed for purpdeemotibn
[and] grant summary judgment if the motion . . . show]s] that that the movenseitiisd to it.”
FeED. R. Civ. P. 56(e).Indeed,“all material facts set forth in the movant’s statement filed and
supported as required abowédl be deemed admittathless controverted by the opposing party’s
statement, provided that the Court find that the movant’s statement is supportethe.rezord.”
S.D.L. R.56.1(b) (emphasis added).

Morands “Response”™ih addition to being egregiously untimehnever actually rebuts
any of Allegiant’s‘Material Facts’ Indeed Morano did noevenfile a statement of material facts
at all! Thus,provided they are “supported [] by the record,” Allegiafdstual avermentswill
be deemed admittédS.D.L. R.56.1(b);accordProsper v. MartinNo. 1720323CIV, 2019 WL
2734041, at *1 (S.D. Fla. July 1029) (an opposing party’s material faciredeemed admitted
where, as herehe plaintiff fails to provide any evidencerecord citatiorto controverthem).

THE FACTS?

Allegiant hired Morano as a flight attendant on October 10, 2@ Defendant’s
Statement of Material Facts (“Def. SMF”) § 1 [ECF No. 41]. Despiteivingan HIV diagnosis
as early as 2015, Moran(l) chose not to identify dslisabled during the hiring process; (2)

affirmatively represented that he, in fact, did not hateisablity ”; 3 (3) testified that he does not

! Nor did he take any depositicasot of the people he says discriminated against him or, for that
matter, of anyone else.

2 Unless otherwisaoted, Morano failed to controvert any of foélowing facts.

3 Allegiant attached to its MSJ a form Morano congdievhen he wasired in October 2016See
“Voluntary Seltldentification of Disability” Form (hereinafteDisability Forni) [ECF No. 41

4 at 2]. The form lists a number of disabilities, including HIV/AIDS. At the bottonmeffdorm,

the employee is ingicted to check one of the followinigree boxes: (1) “Yes, | have a disability
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consider himself disabled; (4) never told akiegiant decisionmaker about hisllV diagnosis;
and(5) testified that he never requested any accommaodation for his disdtillf§. 3-4.

Morano contends that his partner, Johnny Sells (“Sells”), disclosed his HIV tstdhesr
supervisor, Cynthia Pate (“PateTy. { 5. Morano, of course, was not presdar the alleged
disclosure, does not know why Sells made it, never spoke to Pate about what Sells &wid her
failedto take the deposition of eithBate or Sellso support his suppositisthat (1) Sells in fact
made this disclosure Pate (2) Pae thenrelayed this information to the relevant Allegiant
decisionmakers; and (3Allegiants decisionmakersterminatedMorano ‘because &fhis HIV
diagnosisid. 11 56.

In late 2017, Morano began to receive disciplinary warningsifopoor attendace and
for his failure tarespond promptlyo his supervis@when they sought to contact hitd. §{ 910.
Moreover, onJanuary31, 2018, a senior flight attendant, Robyn McAllistavho, as Morano’s
union representativéiad previously assistddm during the investigatiaithat resulted irthese
disciplinary warnings-reported to management that Morano “always takes his phone during final
compliance [prior to takeoff] to the back of the aircraft and is on [the phonfg]djlithe captain
makes the departure announcemettt.”] 13# To support her allegation, McAllister provided
Allegiants managemenwith two photographs-both of whichdepicta maleflight attendantvho
appears to boking at hiscell phone during a ttical phaseof flight. Id.  13.Morano does not
contesthatat leastone of these photographsoishim. Id.

Unsurprisingly,using a cell phone during a critical flight phase both violAlesgiant's

(or previously had a disability)”; (2)No, | don’t have a disability”; and (3) “I don’'t wish to
answer.” Morano checked box number two.

4 Allegiant has filed Ms. McAllister’s uncontroverteehsail on the dockeSegECF No. 421 at
16-18].



policies and procedures and, according to Allegizoristitutes a terminable offenséd. 9 14, 17.
After an investigatory meeting with Morano on February 12, 2648d an evaluation dfis
written rebuttal which hesubmitted on February 13, 203&\llegiant scheduled a “resolution
meeting” with Morano for February 19, 2018. T 17.At that meeting, Allegiant planned to fire
Morano.ld.®> According to Allegiantjust minutes before g meeting, Morano sent anngail to
Adriana Ramirez (Allegiant’s Employee Relatidanage), in which hedisclosed, for the first
time, thathe was “living with HIV' and averredthat hehadbeen discriminated against on that
basis.ld. § 18. But, by thenAllegiant says, it had already decided to fire Moratth Moraro
adduceso evidencéo controvert this alimportant detail.

Most damningly perhapsAllegiant hassubmittedat leastfive other uncontroverted
termination lettersthroughwhichit hasdischargd former flight attendants for theery same cell
phone use violationthat, it claims, resulted iMorands termination SeeTermination Letters
[ECF No. 42-1 at 21-32].

THE LAW

Summary judgment is appropriate where thsreno genuine dispute as to amaterial
fact and the movant is entitled to judgment as a matter of 2&idtex Corp. v. Catretd77 U.S.
317, 322 (1986)FeD. R. Civ. P.56(a). In determining whethéo grant summary judgment, the
Courtmust considetparticular parts of materials the record, including depositions, documents,
electronically stored information, affidavits or declarations, stipulatiockifiing those made for

purposes of the motion only), admissions, interrogatory answers, or other mateemlf. Civ .

® Allegiant says that the individuals who made the decisio@rtinateMorano were Tracy Tulle
(Vice President of Inflight); Allen C. Thieman (Director of Inflight Plarqif& Administration);
Maryann Christine (Regional Inflight Manager); and Adriana Ramirez (Mandgmployee
Relations)ld. Morano has not rebutted thect
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P.56(c) “By its very terms, this standard provides that the mere existescenehlleged factual
dispute between the parties will not defeat an otherwise properly supported motiommoary
judgment; the requirement is that there bgeouineissue ofmateial fact.” Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 2448 (1986)(emphasis in original)An issue of fact is “material” if
it might affect the outcome of the case under the governinglthwat 248.A dispute about a
material fact is “genuine” if the evidence could lead a reasoriatignderto rule for the non
moving partyld.

At summary judgment, the moving party has the burden of proving the absence of a genuine
issue of material fact, and déctual inferences are drawn in favor of the mooving party.See
e.g., Allenv. Tyson Foods Incdl21 F.3d 642, 646 (11th Cir. 1990nce the moving party satisfies
its initial burden, the burden shifts to the rooving party to come forward with ewdce thata
genuine issue of material fact precludes summary judgr8esBailey v. Allgas, In¢.284 F.3d
1237, 1243 (11th Cir. 2002FeD. R. Civ. P. 56(e). “If reasonable minds could differ on the
inferences arising from undisputed facts, then a @hotld deny summary judgmenkliranda
v. B & B Cash Grocery Store, In@75 F.2d 1518, 1534 (11th Cir. 199Rptably, assessments
of credibility—no less than the weighing of evideneare fact questions not susceptibte
disposition at summary judgmeftrickland v. Norfolk S. Ry. C&92 F.3d 1151, 1154 (11th Cir.
2012).The Court mustanalyzethe recorcas a whole-andnot just the evidncethe parties have
singled ouffor considerationSee Clinkscales v. Chevron U.S.A., Jr&31 F.2d 1565, 1570 1th
Cir. 1987). If there are argenuindgssuesof material factthe Court must dersummary judgment
and proceed to trialWhelan v. Royal Caribbean Cruises LtNo. 1:12CV-22481, 2013 WL
5583970, at *2 (S.D. Fla. Aug. 14, 2013) (citiBgvtl. Def. Fund v. Marsh651 F.2d 983, 991

(5th Cir. 1981)).



ANALYSIS
I.  The ADA’s Legal Framework

Morano’s “Responséappears taaisefour principal arguments: (1)e did not need to
disclose to Allegiant-or even believe-that hewasdisabledin order to establish that Allegiant
discriminated againstim “because d¢fhis disability; (2) he did not understand, at his deposition,
what a reasonable accommodation entai@dwhile he does not know hollegiant’s decision-
makers came to know of his HIV diagnosis, the Cautst “logically conclude” that the
“Defendants” knewabout the diagnosibecausgatfter Sells’ disclosureMorano began to be
“harass[ed]” by “other staff members”; and &l)egiant “cannot prove that he was using his cell
phone as the photographs provided are unclear and/or do not show his face.” MTD R&sp. at 1
Morano’s arguments are either incorrenthe lawor elseflatly contradicted by the record.

To assess whether an employer tigsriminatedagainstan employee in violation dhe
ADA, federal courts use the same burdhifting analysighat appliesunderTitle VII of the Civil
Rights Act SeeHolly v. Clairson Indus., L.L.G.492 F.3d 1247, 1255 (11th Cir. 20q@pplying
Title VII's burdenshifting framework to ADA claims)To establish gorima facie case of
discrimination under the ADAVioranomust showthat (1) he is disabled; (2) he is a qualified
individual; and (3) he was subjected to unlawful discriminatibecause dfhis disability.Id. at
1256-57.1f an employee maleethis prima facieshowing, the employer musten articulate a
“legitimate, nondiscriminatory reason for the challenged atfioNVascura v. . of S. Miamj
257 F.3d 1238, 1242 (11th Cir. 2001)the employer manages to providach a reasqrthe
employee must adduce evidence to slioai the employer’s stated reason is merely pretextual.
Id. at 1243.

As for retaliation the ADA provides that “[n]Jo person shall discriminate against any



individual because such individual has opposed any act or practice made unlajitiel ARA]
or because such individual made a charge . . . under [the ABAgMonroe v. Fla. Dep’t of
Corr., No. 1814664, 2019 WL 6048538, at *3 (11th Cir. Nov. 15, 20@®jng 42 U.S.C. §
12203(a)).To establish grima faciecase ofADA retaliation Moranomust showthat (1) he
engaged in a protected activity; (2) he was subjected to an adverse employinaniaad (3)
thereis a causal connection between his participation in the protected activity and #rseadv
employment actionrSeeBass v. Bd. of County Comm’r, Orange County, Flgrii6 F.3d 1095,
1117 (11th Cir. 2001)‘As with discrimination claims, once the prima facie case is established,
and the defendant produces a legitimate;aisariminatory reason for an action, the plaintiff must
show that the dendant’s proffered reason was pretextudonrog 2019 WL 604853&t *3
(cleaned up).

Morano,simply put cannot make outarima faciecaseof ADA discrimination But,even
if he could, he has not “show|[n] tHa&tllegiant’s] legitimate, nordiscriminatory business reason
for terminatinghim was in any way “pretextudlld. at *3

[I.  Morano’s ADA Claims

Where as herea plaintiff has provideao evidenceto support his contentiothat his
supervisors knew of his disability, lsannotestablisha prima faciecase of ADA discrimination.
See, e.gGuasch v. Carnival Corp723 F.App’'x 954, 956 (11th Cir. 2018listrict court properly
graned summary judgmendvn ADA discriminationclaim where plaintiff presented no evidence
to establistthathis supervisors knew of hiisability). This wellsettled rule flowsaturallyfrom
the selfevident proposition that aamployer cannot discriminate against an individual “because
of” his disaility if the employer’s decisioimakers ar@inaware of that disability in the first place

And Morano has introducedo evidenceao support his speculative averment that his



Allegiant supervisors wereat any relevant tim&aware of his diagnosio thecontrary in his
“Response,”Morano concedes that he “cannot assert how or who under the Defefsignts
control improperly disclosed his HIV serostatus.” MTD Resp. dth®&s concessicr-damaging
as it may be-is unsurprising. After allin his depositionMorano testified that his-mail to
Adriana Ramirez, minutes before the February 19, 2018 “resolution meeting,” consiieitede
and only time” heevermentioned his HIV diagnosis emotherAllegiant employeeSeeMorano
Dep. [ECF No. 41-1 at 164:20-25, 165:13hdeedthe uncontested recoevidence establishes
beyond peradventurthat Moranoelectednot to disclose his disabilit-even when given an
explicit opportunity to deso—to any of hisAllegiant supervisorsSee Def. SMF { 34, 18 cf.
Disability Form In sum Morano represented that hiel dot have a disabilitwhen he was hired
testified at his deposition that he “does not consider HIV a disafiilagd has introduced no
evidence to suggest that beer askd anyone at Allegiantor arny kind of accommodationid.;
see alsdMorano Depat 87:24-25Because an employsiknowledge of an employee’s disability
is an “essential element” tie third prong othe ADA'’s prima faciecase, Morano’sability to
establish that knowledge hassfatal to his ADA discrimination claim.

The Court is likewise unpersuaded by Morano’s argument that “Allegiant” must have
known about his diagnosis because his partner (Sells) disclosed it to their mpénassr (Pate).
Morano, of course, does not know why, when, how, or under what circumstances Sells made the

alleged disclosure-nor did Pate ever confirm for Morano that she knew about his diagSess.

6 Again, the uncontroverted record evidence establishes that Allegiant leadyalmade the
decision to terminate Morano when, a few minutes before the “resolution meeting,idViora
disclosed his “disability” for the first time.

’ Morano does not argue thRaimirez, in the minutes after receiving thenail from Morano,
circulated it to the appropriate decisiorakers who then decided to terminate his employment
because they now knew, for the first time, that Morano was diagnosed witlBeffsuse Morano
does not make this argument, the Court need not address it.
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Def. SMF 1 7. Notably, Morano elected not to depose either Sells or Pate to coeraiyraif

this speculatior-nor, significantly, did he depose any of the relevant Allegiant deeraaers

to determine whether, even if Sells had told Pate, the disclosure ever madetdsawapf them.
Instead, Morano askthe Court to assume that, after Sells relayed the diagnosis to Pate, Pate
disseminated the information to other, unnamed Allegiant employees, includinglethante
decisionmakers.SeeMTD Resp. at 2. This the Court cannot d&ee Solliday v. Fed.
Officers 413 F. App’x 206, 207 (11th Ci2011)(“Conclusory, uncorroborated allegations by a
plaintiff . . . will not create an issue of fact for trial sufficient to defeat a -well
supportecsummaryjudgmern motion.”); Cordoba v. Dillard’s, Inc. 419 F.3d 1169, 1181 (11th

Cir. 2005) (“unsupported speculation” does not satisfy a party’s burden of producirenaedief

a summary judgment motion). In short, Morano’s own, unsupported inferences do not create a
genuine disputevith respect to anaterial fact andire plainly insufficient to allow a reasonable
factfinder to rulen his favor.

Morano’s retaliation claimfares little better.Morano never describes the “protected
activity” in which he purports to have beengagedAnd, even asumingthatthe edmail he sent
to Adriana Ramirez constitude “protected activity, the uncontrovertedrecord evidence
establishes that Allegiant had already decided to terminatbdfonethat email was sent-a fact
that forecloses any claijmsuch as it ighat Allegiant terminated hinm retaliation forthe email.

In any event, even if the decision to discharge Moitzamb not come-as it did—before
the emai, Allegiant hasproffered a“legitimate, nordiscriminatory reasdnfor the termination
Morano admittedafter all,thatheis the male flight attendedapturedn the photographvhich,

Allegiant assertswas taken during a critical phase of a flfghin violation of Allegiant’s

8 SeeMorano Dep. 55:19-2Zee alsdMorano Photograph [ECF No. 41-8 at 8].
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unambiguousell phone policySeeFlight Attendant Mana Policies [ECF No. 42 at 914].
And it is a welltrodden principle in thigircuit that an employer who fires an employee
violating a workplace rule camot be liable for discriminatory—or, as the case may be,
retaliatory—conduct.See Damon v. Fleming Supermarkets of Fla., @6 F.3d 1354, 1363.3
(11th Cir. 1999)As the Eleventh Circuit has explained,employer may fire an employee for a
“good reason, a bad reason, a reason based on erroneous facts, or for no reason at ak as long
[the adverse action} not for a discriminatory reasonSeeJones v. Bessemer Carraway Med.
Ctr., 151 F.3d 1321, 1324.16(11th Cir. 1998)Because Allegiant has offeredlagitimate, non
discriminatory reasdnfor Moranos termination Morano bears the burden of provinipat
Allegiant’'sreason isnerepretext

Unfortunately for Morano,hie uncontested record evidence establighat (1) Allegiant
terminatedat leastfive otheremployees for similar workplace violations; (2) Allegiant made the
decision to terminate Morano before he sent hisad to Ramirez and (3) even assumirigat
Pate knew oMorano’smedical condition, sheid not participate ithe decision to terminaterhi
SeeDef. SMF 11 17, 21Under these facts, Morano cansbbwthat Allegiant’s*legitimate non-
discriminatory reasdnwas merby pretextual

* * * * *

Morang in sum, has adduced no facts from which a reasonable factfinder could conclude
either that Allegiant terminated hitbhecause &this diagnosis othat Allegiant retaliated against
him for engaging in a “protected activityXtcordingly, the Court hereby

ORDERS AND ADJUDGES as follows:

1. TheDefendant’'s Motion for Summary Judgment [ECF No. 4GRANTED.

2. All pending motions ar®ENIED as moot and any scheduled hearings or deadlines
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areTERMINATED .
3. The Clerkof Courtis instructed taCLOSE this case.
4. An order of final judgment shall be entered separately.

DONE AND ORDERED in Fort Lauderdale, Florida, this ti7day of November 2019.

¢
ROY R_ALTMAN"
UNITED STATES DISTRICT JUDG E

ccC: counsel of record
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