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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-62370-CIV-ALTM AN/Hunt
CHARLA GOODNIGHT,
Plaintiff,
V.

BOSTON SCIENTIFIC
CORPORATION,

Defendant

ORDER
Before the Hon. Roy K. Altman:

This lawsuitarises from alleged defects in the Defendanéiesvaginal surgical meska
productthat, in 2014, was implanted into the Plairtiiftreatherstressurinary incontinenceNow,
more than a yeanto thislitigation—and sixmonths after thexpiration of theCourt’sdispositive-
motions deadline-the Defendant argsefor the first time that the Plaintiff’'s punitivedlamages
claim should be governed (and precludegMassachusettiaw. Upto this point,though,both
parties have briefed the case’ssubstantiveand proceduratjuestions undeFlorida law. The
Defendandid, to be fair, in its Answer to the Complaiptead“all defense” and “all applicable
statutory damages capshder theaws of “each and every state with respecany claims for
punitive damages.But this capacious andboilerplate preservationlanguagecannot save the
Defendant heraggiven boththe positionsit took in its briefsandits implicit acknowledgmenthat

Florida law should govern aissues in the case
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The Defendantffersno excus for the (extreme) tardiness of its cheafdaw Motion—
which, in every practical effect, functions as a seaootion forpartialsummary judgmentNor
can it. After all, eachof the facts—and all the legal authorities-it cited in the Motion \&re
availableto the Defendardgven before this case beg&ix years ago, when it waadingthousands
of lawsuitsin amultidistrict litigation(“MDL") with which this case is associat¢lde Defendant
made thevery same argumerit advance here thatMassachusetts lafereclosedhe plaintiffs’
punitive-damageslaims It evenraised thigreciseargument againgt group ofplaintiffs who—
like the Plaintiff here-lived in Florida, were implanted witl meshproductin Florida, and
suffered injuries in Florida.

That strategydidn’t work six years ago, and doesn’t worktoday. The Defendant’s
wholesalenability to cite any newfacts orbindinglegal authorityis fatalon two fronts First, it
shows that the Defendant had jostifiable reason to wait until now to file this Motion. If did
plan topushits (oncerejected choiceof-law argument again, it could have (and should have)
done so at summary judgme®econd and most obviously, it indicatesthat the Defendant’s
choice-offaw argumentails (as it always hag)n the merits. The Defendant hdaseven tried to
distinguishthe priorMDL decisions. Nr has itgiventhe Courtanycompellingreasoro deviate
from their outcomedAnd so, lecause it is both too littendtoo late, theMotion Regarding Choice
of Law for Punitive Damageghe “Motion”) [ECF No. 100]jis DENIED.

BACKGROUND

In 2012,the Judicial Panel on Multidistrict Litigationonsolidatedhousands ofaginal-
meshcases fromall fifty statesand assigned theto the Honorable Joseph R. Goodwin, United
States District Judge for the Southern District of West Virgiige In ReAm. Med Sys, Inc.,

Pelvic Repair Sy$’rods. Liab. Lit., 844 F.Supp.2d 1359 (J.P.M.L2012). Approximately 26,000
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of thesecases werdiled against Boston Scientifi€orporation(“BSC”)—a manufacturer of
transvaginasurgical meskand the Defendartere Seeln Re:Bos Sci. Corp.Repair SysProds.
Liab. Lit., MDL No. 2326 (S.D. W. Va.) (“MDL 2326").

Amal Eghnayem and three othElorida residentdiled separate lawsuits agairBSC
directly inMDL 2326,allegingboththatthey had been implanted withBSC devicecalled the
“Pinnacle Pelvic Floor Repair Kiand thatertain defects in the mesh caused them to ssifee
(pretty) seriousnedicalcomplicationsSee Eghnayem v. Bos. Sci. Cog214WL 5386731, at
*1-2 (S.D.W. Va. Oct. 21, 2014)All four allegedthatthey had beenimplantedwith the device
in Florida and that their injuriesccurredhere Id. Judge Goodwin consolidatedeir casesand
BSCeventually moved for summary judgmelat. at *1 & n.2.

At summary judgmenBSC argued (as relevant hetieat underFlorida’s choiceof-law
rules Massachusettaw governed &nd precludedthe EghnayemPlaintiffs’ punitive-damages
claims.ld. at *2. In supportBSC notedthat itsmanagement team for Urology and Women'’s
Health was located in Massachusetts, aaxctordingly, contendethat “the conducallegedly
giving rise to the punitive damages claims occurred in Massachusetit *4. Judge Goodwin
disagreed andeterminedhat Massachusetts dmbt have a morésignificant relationshipto the
claim thanFlorida did. Id. at *5. Florida law Judge Goodwin concluded, would thus govern the
application of punitive damagds.

This decision was no mere aberratidust two monthgarlier,Judge Goodwimmadarrived
atthe same conclusian Sanchez v. Bos. Sci. Car@8 F. Supp. 3d 727, 731 (SW. Va. 2014}
avaginalimeshcase in which BS@ad advanced (substantially similar choice-oftaw argument
against a California plaintiff In Sanchez as in Eghnayem BSC failed to provide any

“Massachusetts legal authority supporting its proposition that Massachusetss hinterest in
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protecting its citizens from excessive liability, let alone liability for wongcurring outside of
Massachusetfs and Judge Goodwitimself was “unable to locate any Massachusetts cases
articulating the state interest in prohibiting punitive damages at common l&lv&t 739. Indeed,
BSC'’s inability to substantiatdassachusetts’interestin limiting the company’s exposure to
punitive damagewasfatal toits choiceof-law strategy irstill another caseéSeeAdams v. Bos.
Sci. Corp, 2015 WL 5882980, at *5 (S.0W. Va. Oct. 7, 2015) (finding that Texas, rather than
Massachusettsaw applied under Texas’s version of theghnificant relationshiptest).*

After summary judgmentludge Goodwin transferrdeghnayento the Southern District
of Floridafor trial on dl remaining claims, including punitive damag8seEghnayem v. Bos. Sci.
Corp., 873 F.3d 1304, 1310 (11th Cir. 201&)federal juryin this Districtreturned a verdict in
favor ofthe plaintiffsonall counts, except for punitive damages, and awaedellof them more
than $6 million.d. at 1312BSC appealedandthe Eleventh Circuiaffirmed.ld. at 1324.

ok

In 2014, while the MDL caseswere proceedingn West Virginig Charla Goodnightvas
in Naples, Floridahavinga BSC “Advantage Fit surgically implantedo treather stressurinary
incontinenceFour years latein 2018,shefiled this lawsuit, in whichsheclaimsthatdefects in
the productequired her to undergo reparative surgeriesausecher significant physical and
emotional injuriesSeePlaintiff's Amended Complaint‘Complaint”) [ECF No.9] 11 52, 54-55.

In Count V ofthe Complaint,Ms. Goodnighseeksunitive damagefr BSC’sallegedly willful

1 Judge Goodwin also rejected BSC’s cheifdéaw argument in cases where the originating
jurisdiction followed thdex lod delicti rule. See Hendricks v. Bos. Sci. Coipl F. Supp. 3d 638,
642 (S.D.W. Va. 2014) (concluding that West Virginia, ndassachusettdaw applied toa
punitive-damages claim under West Virginidéx loci delictirule); Holizna v. Bos. SciCorp,,
2015 WL 2452483, at *3 (S.D. W/a. May 21, 2015) (coming to the same conclusioder
Georgia law).
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and malicious condudn seling and marketing productt knew to be unreasonably dangerous
Id. 9 75842

Early in the litigation, his Courtissued ascheduling cderthat requiredhe partiesto file
all pretrial motions—including motions for summary judgmenby August 23 2019. See
Scheduling OrdefECF No. 23} Paperless Order Extending Summangigment Deadline [ECF
No. 36]. BSC timely moved for summary judgmeriiut only as to Counts Il and 1\éf the
Complaint SeeBSCs Motion for Summary Judgment{ECF No. 44] at 2. It did not—as
pertinent here-move for judgment againsthe punitivedamages claim(Count V). Nor
(significantly) did it argue thaMassachusettiaw governedany aspect of thease See generally
id. The Courtgranted in part and denied in p&88C’s Motion for Summary Judgment
dismissingonly Countlll . SeeSummaryJudgment Order [ECF No. 93] at 8.

The Court therextended the deadline ftire parties to filgproposed jury instrunsand
predrial stipulationsto December 20, 201%5eeAmended Scheduling OrdgECF No. 57]at 1.
On that day, botpartiestimely filed a joint set oproposed jurynstructions SeeJoint Proposed
Jury InstructiongECF No. 83. That filing included an instruction on punitive damag&ghich,
both sides agreed, should be governed by Florida $®e. id.at 55-56. BSCalso moved to

bifurcate therial so thata jury wouldfirst determine liability(andthe Plaintiff's entitlementa

2 Ms. Goodnight had filed an initimomplaint [ECF No. 1], which BSC moved to dismiSge
BSC’s Motion to Dismiss [ECF No. 7]. BS@remised its dimissalarguments—acluding its
arguments for dismissal of the punitidamages clair-on Florida, not Massachusetts, law; BSC,
in fact, never mentioned Massachusetts law (or any other ebblaw issue) at allSee idat 17
(“As the Florida Supreme Court has made clear, punitive damages may not Hedaimathe
absence of a finding of liability for compensatory damagesgg also idat 2 (“Plaintiff's
negligence claim is littered with duties of care that are not recognized as independsrs of
adion under Florida law.”)When the Plaintiff amended her complairte tCourt denied the
Motion to Dismiss as mooseeOrder [ECF No. 10], and BSC never movedlismiss thaow-
operative amended Complaiee generall{pocket.
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punitive damaggsand thenjn a second phaseand only if necessaryquantify the amounbf
thosepunitive damagesSeeBSC’s Motion to Bifurcate]ECF. No. 77] at 42. In support,BSC
explainedthat bifurcationwould be“[c]onsistentwith the Florida Supreme Court’s holding in
W.R. Grace & Co.—Conn. v. Watef88 So. 2d 502, 506 (Fla. 1994Id’ Again, in its Motion to
Bifurcate—which the Court grantedeeBifurcation Order [ECF No. 103}-BSC never referred
to Massachusetts law.

OnFebruary 14, 2026-six months after summary judgment and two months akgutiy
instruction deadine—BSC filed this Motion, in which itclaimed for the first time that
Massachusetts lavwprecluded Ms. Goodnight's punitivedamages claim® BSC’s primary
contentions that sinceit's headquartedin Massachusettsandbecause itnade decisions about
the Advantage Fithere—Massachusetts has a stronger interest than Floritie application of
punitive damagesSeeMotion at 1-5 (arguing thatbecause punitive damages are intended to
punish and deter wrongful conduct, the state in which an allegedly defective product gyasdiesi
has a superior interestReply at 6 $uggestinghat Massachusetts has an interest in protecting
BSC from excessivdiability). And here’s the best part (at least from BSC’s perspective):
Massachusettgrohibits punitive damages “unless expressly authorizedtagute” Motion at 6-

7 (quotingFlesner v. Tech. Commc’ns Car@75 N.E.2d 1107, 1112 (Mass. 1990Vhat's
worse,even when “authorized by statute,” punitive damages are unavailable in Massachusetts
unlessthe plaintiff sendshe defendant a demand letter thirty days before filing Set d. at 7
(citing MAss. GEN. LAws ANN. Ch. 93A, 89(3)). And so, BSGsays, lecause Ms. Goodnighid

not asserta cause of actiounder Massachusetts consumeiprotection statuteor send the

3 The Motion is now ripeSeePlaintiff's Response in Opposition to Defendant’s Motion Regarding
Choice of Law for Punitive Damages (“Response”) [ECF No. 103]; BSC’s Reply in Support of
Motion Regarding Choice of Law for Punitive Damages (“Reply”) [ECF No. 104].



Case 0:18-cv-62370-RKA Document 116 Entered on FLSD Docket 11/23/2020 Page 7 of 28

necessargylemandetter,the Court should enter judgmest her punitivedamages clainSee id.
at6-8.

On the alimportant questionf timelinessBSCpoints outthatthe parties never squarely
presented the choias-law question to the Courtand, it addsBSCdid not “intentionally” wait
to gain an unfair advantaggeed. at 5.Finally, nodding (or winking) at equitable principles, BSC
insists that an order granting its Motiamould promote judicial economwithout unfairly
surprising or prejudicing Ms. Goodnigl8ee d. at 5-6; Reply at 3-5.

THE LAW

District courts have substantidiscretion toreject motions filed aftethe expiration of
court-imposed deadlineSeeJosendis v. Wall to Wall Residence Repairs,, 1662 F.3d 1292,
1307 (11th Cir. 2011(‘[W]e haveoften held that a district coustdecision to holdtigants to the
clear terms of its scheduling orders is not an abuse of disctgtidnd that discretion extends
untimely choiceof-law motions.Seelevin v. Dalva Bros., Inc459 F.3d 68, 72 (1st Cir. 2006
(collecting casem whichdistrictcourts “either permitted or forbade a party from raising a choice
of-law argument late in the proceedirigend explaining thabecauséherés no “definitive point
by which a litigant must raise a choioklaw argument a district court mayrejecta latefiled
motion based onthe casks own facts and equitigs

Unlike subjectmatter jurisdictior—which a courtmustalwaysconsidey and whichcan
neitherbe waivedhor accededo—the parties can stipulate {@r waive)thelaw that will govern
the vaious claimsor issuedn afederaldiversity caseSeeStone v. Wall135 F.3d 1438, 1442
(11th Cir. 1998) dffirming thedenial ofa Rule 59 motion, which walsased ora choiceof-law
argumentvhere “[a]t all pertinent times before the order of dismissal, the district court was asked

to look at Florida law”) In Sun Life Assurance Co. of Canada v. Imperial Premium Fin., BDC
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F.3d 1197 (11th Cir. 2018jor example, the Eleventh Circuit held tha plaintiff had waived its
opportunity to apply noifrlorida law to the insurance policies at isguthat caseln so doing, the
court explainedhat,“[u] nderour precedents, a party waives its opportunity to rely orfoam
law where it fails to timely provide-typically in its complaint or the first motion or response when
choice-offaw matters—the sources of neforum law on which it seeks to relyld. at 1208.
Because the plaintifiadfailed to pleachny nonforum law—andgiven that the plaintiffseemed
guite content early in the litigation with the application of Florida’tashe district court was
“entitled to assume” that Florida law applidd. at 1208-09.Notably, the Eleventh Circuit
rejected the plaintiff's contention that itgeneral references ta choiceof-law analysis in
opposition to [the defendant’s] dispositive motiossimehow preserved its later chomfelaw
assertionsid. at 1209*

In deciding whether taddress latéiled motions, courts may evaluate whether doing so
“would be the course of action most consistent with the interest of judicial egdnbhomas v.
Kroger Co, 24 F.3d 147, 149 (11th Cir. 1994¢juotingMatia v. Carget Transport, InG.888 F.2d

118, 119 (11th Cirl989)) They may also consider whether thte filer had a valid reason or

4 The Eleventh Circuit is not alone in allowing parties to waive theiceof-law argumentsSee,

e.g, Shay v. Waltersr02 F.3d 76, 80 (1st Cir. 2012) (“Where the parties have agreed about what
law governs, a federal court sitting in diversity is fié&, chooses, to forgo independent choice

of law analysis and accept the parties’ agreement.” (cleaned up) (gBotidgn v. Paul Revere

Life Ins. Co, 935 F.2d 370, 375 (1st Cir. 1991 )Golden Pac. Bancorp v. F.D.1.273 F.3d 509,

514 (2d Cir. 2001L(“The parties’ briefs assume that New York substantive law governs the issues
of contract interpretation and statute of limitations presented here, anargligltliconsent is, of
course, sufficient to establish the applicable choice of laWod v. Nd—Valley, Inc, 942 F.2d

425, 42627 (7th Cir. 1991) (“The operative rule is that when neither party raisedlacof law

issud,] the federal court simply applies the law of the state in which the federakdstiijt see
also19 CHARLESALAN WRIGHT & ARTHURR.MILLER, FEDERAL PRACTICE & PROCEDURE § 4506

(3d ed. Oct2020 update) (‘$leveral courts have held that the district court judge may forgo an
independent choieef-law analysis if the parties have agreed, either expressly or tacitly, as to
which state’s laws should control their case.”).
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excuse for its delayseeChacon v. El Milagro Child Care Ct{r2009 WL 1920151, at *2 (S.D.
Fla. July 2, 2009jstriking a latefiled motion for summary judgment where the movant’'s delay
was “inexcusable”). Finally, courts should weitjle equities, not only for the parties, but also for
thegenerapublic,which may be affected by the coud increasingly crowded docKetroung v.
City of Palm Bay358 F.3d 859, 864 (11th Cir. 2004) this respect, of coursRule 6 provides
that the Courtmay extenda deadline “for good cause,” even aftee deadline has expired, if a
party moves for an extensi@amd shows that it “failed to act becausktexcusable neglectPeD.
R.Civ. P. 6(b)(1)(B).

The partiesagree the—werethe Courtto take upthe choiceof-law question—lorida’s
choice-offaw rules woulddeterminewhich state’s substantive law applies Ms. Goodnight’s
punitive-damages claiimSeeMotion at 1;Responsat 8. In this respect at least, both parties are
correct.Seelnterface Kanner, LLC v. JPMorgan Chase Bank, NZA4 F.3d 927, 932 (11th Cir.
2013) (“In diversity cases, the choioélaw rules of the forum state determine what law
govern$.]”). Fortort claims,Florida followsthe “significant relationship teStwhich is set ouin
the Restatement (Second) of Conflictlaiws 8§88 14546 (197). SeeBishop v.Fla. Specialty
Paint Co, 389 So. 2d 999, 100Fla. 1980) Under that test, the Court mugl) “identify the
sovereigns with interests in applying their laws to.thedispute”(2) determine whethehere is
a “true conflict between the laws of the interested jurisdictjcarsd,if there is a conflict(3)
“determine which sovereign’s interest is the most ‘significai@dfinero v. Johnson & Johnson
408 F. Supp. 3d 1354, 1356-57 (S.D. Fla. 2019).

Courts consider foutypesof contacts wherwomparing one state’s interest to another’s
(1) the place where the injury occurred; (2) the place where the conduct causinguityhe

occurred; (3) the domicile, residenoationality, place of incorporatipand place of business of
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the parties; and (4) the place where the relationship, if any, between fles EadenteredSee
Bishop 389 So. 2cat 1001 (quoting Restatement (Second) Conflict of Iss8v1452)). A court
should evaluate these contacts “according to their relative importance wibtresfne particular
issue.”ld. (quoting Restatement (Second) Conflict of L&s45).But thefirst contact—the place

of injury—is generally the most importarieg e.g, Brown Jordan Int’l, Inc. v. Carmicle2016
WL 815827, at *47 (S.D. Fla. Mar. 2, 201BYhe presumption of the significant relationship test
is that generally the law of the forum where the injury occurred determines #iargive issues
unless another state has a more compelling intefeging Bishop 389 So. 2d at 1001)).

The Restatememtisoprovides that“[i] n an action for a personal injury, the local law of
the state where the injury occurred determines the rights and liabilities of the,parkess, with
respect to the particular issue, some other state has a more significant relatiodghipha
principles stated in § 6 to the occurrence and the parties, in which event the localHewtbet
state will be apied.” Restatement (Second) of Conflict of Laws 8§ .1%Be“principles statedin
§ 6” include (1) the needs of the interstate and international systems; (2) the relevans miélicie
the forum; (3) thepertinentpolicies of other interested states and the relative interests of those
states in the determination of the particular issue; (4) the protection of justifiectagiques; (5)
the basic policies underlying the particular field of law; (6) certainty, predityabind uniformity

of result; and (7) ease in the determination and application of the law to xlapeéid. 8 §2).

10
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ANALYSIS

l. TIMELINESS

The Motion is untimelypecause BSC filed #ix monthsafter theexpiration of the Court’s
dispositivemotions deadline—the verystageof the caset which,in the words of the Eleventh
Circuit, “choice-of-law matter[ed].”Sun Life Assuran¢e®04 F.3dat 1208. And, dthoughBSC
cleverly gave the Motion a generinnocuougitle—"Choice of Law'—it's nothing more than a
secondmotion for partialsummary judgmentt, after all,asks the Court to enter judgmers a
matter of lawon ahotly disputeddamageslaim. SeeMotion at 4, 8 (arguing that the's “no
dispute thafBSC] is headquartered in Massachusetts . . . where it made all the decisions regarding
the design and warninggif the Advantage Fitand that under “Massachusetts law, punitive
damages are not authorizedge alsd-eD. R.Civ. P.56(a) (summary judgment is appropriate if
“the movant shows that there is no genuine dispute as to any material fact and the motithed is e
to judgmentas a matter of latv(emphasis added)Summary judgmenalso happendo be the
phase of the litigatiomt which BSC and other vaginahesh manufacturetsaveadvancedhis
sameargumentn other casesSeeg e.g, Salinerq 408 F. Supp. 3d at 1358gndricks 51 F. Supp.
3d at 639;Sanchez38 F. Supp. 3d at 73Bdams 2015 WL 5882980, at *IHolizna 2015 WL
2452483, at *1Eghnayem2014 WL 5386731, at *1.

District courts “enjoy broad discretion in deciding how besnemage the cases before
them,” Chudasama v. Mazda Motor Cord.23 F.3d 1353, 1366 (11th Cir. 19973 discretion
that extends to the decision in question hereetherto addressan untimely choiceof-law (or

summaryjudgment)motion See e.g, Destra v. Demings725 F. Appx 855, 859 (11th Cir. 2018)

> The deadline (again) was August 23, 2036eScheduling OrderPaperles©rder Extending
SummaryJudgment Deadline.

11
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(“Because[the] [d]efendants’ motion for summary judgment was filed late without any
explanation, the district coust initial decision to strike that motion was not an abuse of its
discretion?); Levin 459 F.3dat 72 (explaining that a court may reject a Hited choiceof-law
motion based onthe casks own facts and equiti®§s Whatever one callthis Motion, in other
words,the Court may reject it as untimely.

The key point, though,is that BSC—whose briefsand proposed jury instructions
(exclusively) pushedfor the application of Florida lafv—“seemed quite content early in the
litigation with the application of Florida laivSun Life Assuran¢ce04 F.3dat 1208-09. And,
since it never-not even obliquelrreferred topr relied onany other state’s lavboththe Court
and Ms. Goodnightvere“entitled to assume” that Florida law appli&keid. at 1208—09’

Hoping b persuade the Court tgnorethis thorny question of timelinegsBSC reiterates
that a district couthas"absolute discretion to consider a cheiddaw issue up to and even during
trial”—a discretion that (BSC says) encompasses the power to exteag@imable deadlines
SeeReplyat 2 But BSC cannot(and does no@xplainwhy it would befair or appropriatdor the
Court to exerciseits discretionin this case Nor did BSC ever ask the Court to extesaly
deadline—whethetfor good cause” ofexcusable neglect Fep. R. Civ. P. 6(b)(1) Why not?
Presumablypecause BS@as noviableexcuse for its negleddoth thefactsand thdaw on which
the Motionis premisedvere availabléo BSCfrom the outset ofhe case Indeed BSC knew of
thetwo facts on which it principally relies-thatits headquarters are in Massachusatis that it

made decisiosiregardingthe Advantage Fithere seeMotion at4—ong beforeMs. Goalnight

® See generallpotion to Dismiss; Motion for Summary Judgment; MotionBifurcate; Joint
Proposed Jury Instructions.

" As Sun Life Assurancmakes clearin a way that directly contradicBSC’s position—the
Court may reject the Motioaven ifBSC can show that @idn’t “intentionally wait[]” to raise the
issue in order to “gain an unfair advantage.” Motion at 5.

12
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ever filed her caserhese factsafter all,formed the verygravamenof BSC’s (rather identical)
choice-offaw argument irEghnayem-an argument it advanced in that caseyearsago.See
2014 WL 5386731, at *PAnd the remainingelevantdetails—such as Ms. Goodnight’s state of
residence, the state in which r@dud wasimplanted, the state in which she suffelnedinjuries
andthe state in which her surgeries were perforfadd-lorida, by the way}-werepellucidfrom
the face othe Complant. SeeComplaint{] 2, 5, 52, 539n this respectBSCdoesn’t evempurport
to rely onsomenew or recenthunearthedact

Nor doesBSC suggesthat there wasomechangdn the salienthoice-oftaw doctrineor
somerevision toMassachusetts punitive-damages regimeeither ofwhich may havejustified
the late filing Instead,BSC draws encouragemeifitom Judge Ungaro’'secentdecision in
Salinerg which heldthat New Jersey law governedrtainFlorida plaintiffs’ punitive-damages
claims against a New Jersey manufacturgred¥ic mesh.SeeFeb. 12, 202Mr'g Tr. [ECF No.
102 at 413-19 BSCcounsel explaininghat becauseshehadonly recently“learned of . . the
Salinerocasg” she“intend[ed] to file[this] [M] otion”). But Salinere—a district courtdecision—
isn’t binding hereAnd, forreasonsve elaborate on belgwt isn’t evendirectly on point To be
fair, though,insofar as it stand®r the proposition that state in which a defective product was
manufacturednay have a strongterest in punishingstcorporate citizeswith punitive damages
see408 F. Supp. 3dt 1357,Salinerodoes offer BSGomesupportBut, as far as timeliness goes,
thatgeneraland, if we're being candid, uncontroversiaippositionwasn’tnovel BothBSC and
Judge Ungaro reliedncasegating back t€013 and 2014seeid. at 1357-58 (collecting cases);
Motion at 34 (collecting casgswhich in turnrelied on decisionstretchingas far back as the
1980s,seeln re Air Crash Disaster NeaChicagq lllinois on May 25, 1979644 F.2d 594, 612

(7th Cir. 1981)Dobelle v. Nat'l R.R. Passenger Cqrf28 F. Supp. 1518, 1528 (S.D.N.Y. 1986).

13
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BSC, in short,couldeasly havefiled this Motionwithoutthe benefitof Salinera Indeed,it could
havemadetheexactsamdegal and factual argumentsow advancewhen it moved for summary
judgmentin August 2019-just as it didsix years ago iEghnayen?

Curiously,even aBBSC appeas to the Court’sdiscretion it contendghatthe Courtmust
grant theMotion because aistrict court “abuses its discretion if it fails to apply the correct law.”
Reply at 2 (quotingLevi Strauss & Co. v. Shilpi21 F.3d 1309, 1313 (9th Cir. 1997This
position need not detain us lars we've establishedt's well-settledin this and othecircuits
that just as a party may stipulate to the application of a state’s legal regpagymay, through
its briefing (orotherwise) waive its choice-oftaw argumentsmplicitly—which is exactly what
BSC didhere SeeSun Life Assuran¢g®04 F.3chat 1208-09Shay 702 F.3d at 8Q;evin 459 F.3d
at 72. In other words, in our adversarial systestraightforward applicaticof the waiverdoctrine
(or, as the case may leestipulation) sometimedeterming what the “correct lawis. See Wood
942 F.2dat426-27 (hotingthat“[t] he question whether to honor a choice of law stipulatiofs. . .
a pure question of procedyrend that‘[c]ourts do not worry about conflict of laws unless the
parties disagree on which statéaw applie?y.

BSC provides nauthorityto the contrarylnstead, itlifts a truism aboutapplying the
“correct law” from a case that has nothing to do with chatéaw—much lesswith the alt

important question oivhether a counnustconsider latdiled motiors in like circumstancedn

8 BSC says thatin contrast toEghnayeni it has now “provided plentiful authority establishing
Massachusetts’ superior interest” in the punitlenages clainSeeReply at 8. Tellingly, BSC
does notite or listwhatthose “plentiful”’authorities areSee generallid. It certainly nevecites

any Eleventh Circuit or Supreme Court case for that proposition. Nor does it redesitgle
Massachusettsase, statut@r legaldocumenthat it had not alreadyfferedin Eghnayemin fact,

BSC does not rely on arMassachusetts cases, statutes, or legal documentafiem2013 See
generallyMotion; Reply. So, again, BSC had all the information it needed to file this Motion by
the Court’s dispositive-motions deadline.
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thatcaselevi Strauss & Co. v. Shilpi21 F.3d 1309, 1313 (9th Cir. 199tHe Ninth Circuitheld
that a district courthad not abuseds discretionby rejecing an “unclean hands” defense to a
Lanham Act claim. There’s a lot more to say about the, das¢he problem isthatnone of it is
remotely relevant here.

BSCdoes manage to citmecase—Wilson v. Image Flooring, LLGI00 S.W.3d 386 (Mo.
Ct. App. 2013)}-thathints ata choiceof-law analysis But, even if this @urt were inclined to
follow the pronouncements of a foreign state’s appellate cotMitsondoesn’t help BSC because
the defendant ithat case (unlike BSC) timely raisgsd choiceof-law argumentsn its motion to
dismiss See d. at 390. Wilson thus says absolutelyothing abouthe only salient issue here:
whethera courtmustaddresghe merits ofa (very)untimely choice-oftaw motior—a motion
premised on neither new facts nor new law and filed long after the movant consestienttated
for the application of differentstate’s legal regime

Having failed to excuse its deldpr, alternatively, toliken choiceef-law issuesto
guestions of subjegnatter jurisdictionwhich cannot be waived BSC unpersuasively triet
shift the burden to Ms. Goodnight to prove surprise and prejudice.

First, BSC saysthat Ms. Goodnight*‘cannot claim surprisedbout theMotion’s timing
becausgin its Answer,BSC “specifically preserved its right to assert any defenses to punitive
damageslaims under the law of the state determined to apBlgplyat 3;see alsBSC’s Answer
to Plaintiff's Amended ComplaifECF No. 1] at 20(pleading‘all defenses” and “all applicable
statutory damages caps” under the laws of “each and every state with respect to any claims for
punitive damages$’ But BSC’s boilerplate preservatidganguage doesotgive it carte blanche to
file motions orproffer new argumentbong after the expiration ofcourtimposed deadlines

especiallywith respect tassuesit easily could(and should)haveraisedearlier SeeSun Life
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Assurance 904 F.3dat 1209(holding that Y§eneral references to a choimelaw analysis in
opposition to[the defendant’sHispositive motionswere insufficient to preclude waiveaf a
choice-offaw argumenk

BSC also suggeststhat Ms. Goodnightcouldn’t have beensurprised beagse ‘she
dedicat@d] nearly a page of her Response to discussing other cases in which thgswewas
raised” Replyat 3(emphasis addedBSCs useof the passive voice notwithstanding, it cannot
hide from thereality thatit was the one raising “this very issu@’prior cases-and therefore
thatit has no excuse for its delayheargument is alsérivolous onits face Ms. Goodnightited
thosecases imesponsdo the (ate-filed) Motion, seeResponse at 40 her citationgobviously)
say nothing about what she knéefore. Forll we know, Ms. Goodnight may hatadno idea
that while it was submitting one brief after another for the proposition thatdaldaw should
govern this case, BSC actually believed that MassachusettgdaWidedher punitivedamages
claim.

But here’s the point: ¥ enif Ms. Goodnighhad beerawareof BSC’sstrategyin previous
MDL cases her awareness would still weigirongly against BSC. Judge Goodwiafter all,
rejectedBSC’s identical choiceof-law contentions vis-a&is otherFlorida plaintiffsin this very
same vaginamesh litigationMs. Goodnight would thus have been justifiedupposinghatthe
question was, as it were, settléad, if® she harbored thistuition at thecasés inception that

suspicionwould have been reinforcedthelitigation proceeded-especiallyafterBSC(1) moved

¥ We say “if” only because we don’t know what Ms. Goodnight would say orig$ig Why not?
Because BSC onlyadeits shewasn'tsurprisedso-no-harmno-foul argument in its Reph+thus
preventing Ms. Goodnight from responding to it. And, obviouB(C's failure to advance this
positionin its initial Motion provides a separate and independent reason for disregar&eg ih

re Egidi, 571 F.3d 1156, 1163 (11th Cir. 2009) (“Arguments not properly presented in a party’s
initial brief or raised for the first time in the reply brief are deemed waived.”).
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to dismiss the original complaint’s punithidamages claim under Florida law, (®clined to raise
the choicesf-law argumenatsummary judgmen(3) briefedall othersubstantive and procedural
guestionsunder Florida law,(4) submitted apunitive-damages jury instructiomhat relied
exclusively onFlorida law and 6) allowed the prdrial motions deadlinet pass withouever
raising theissue In short, @enif Ms. Goodnight haknown of BSC'’s priorlitigation strategy
BSCwasn'tentitled to lull her into dalsesense of securitlyy avoiding the issutor over a year
only to springt on her (and the Court) six montafer the summarjudgment deadline expired.

Second BSCmaintainsthatthe Motion won't prejudicéMs. Goodnightbecausewhenit
was filed there werestill two months left before tridf But prejudiceis beside the pointinless
BSC can demonstragmmecause for its delay-which, as we've saidt cannotdo. Theargument
also fails on its own term# the Courtwere to granthe Motion now, as BSC requests, thés.
Goodnight would be prejudiced—regardless of the trial datebecause shaever hadan
opportunity to take discovery @myof the salient choicef-law factors Cf. FED. R.Civ. P. 56(d)
(permitting the court to extend discovery for a+smavant who, for specified reasons, .cannot
present facts essential to justify its oppositiabsummary judgmentNor would Ms. Goalnight
have hada chance to amend her Compldiatassert a cause of actitimat complieswith the
strictures ofMAss. GEN. LAws Ch. BA, which (BSC sayg is necessary to sustampunitive-
damageslaim underMassachusetiaw. SeeReply at 9.

In her ResponseMs. Goodnightdoes in the alternativerequestieave to amendSee
Responsat 16—-19.But, ina remarkable example of someone who wants both to eat his cake and

then to have jttoo—or, better yet, someone who believes that what's good for the goose isn’t quite

10 For scheduling reasonsand later, because dhe ongoingCOVID-19 pandemie-the Caurt
has had to continue the trial déber times.SegECF Nos.91, 110, 114, 115
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good enough for the gandeBSCinsouciantly tellthe Courtto denythat requesas(wait for it!)
untimely SeeReplyat 9-10.Chutzpaldoesn’t quite begin to describeMl of thisis to say that

if BSC got its wayMs. Goodnightwvould beseverelyprejudiced The Court,after all would be
applying Massachusetts laand thenpreventing Ms. Goodnight from either amending her
Complaint or conducting the discovery that might be necessary to comply witavth@ihat'sno
one’s conceton of equity.

Third, BSCcontendghatan ordegrantingthe Motionwould promoté judicial economy
because it would foreclose the need for a segomaitive damagephaseof the trial SeeMotion
at 6.But that s likemoving for summary judgmentseond time—six months after the summary
judgment deadline-andthen justifying the serial filing by pointing to tHgidicial econones’
that would be promoted gvoidng thetrial altogetherDismissals and summary judgments do,
it's true, free upvaluabletime and resourceBut judicial economy is not an endtoitself. Parties
cannotbe permitted to advanadaim-dispositiveargumentaip until the day of trial-especially
not arguments thepng ago waived-simply because doing suight narrow; shorten, oeven
eliminatetrials.

BSC'’s point about judicial economy atmil bifurcation is even less persuashare given
that it moved to bifurcate the triah December 20, 2018&eMotion to Bifurcate—and in doing
so, didn'tso much as hint at ehoiceof-law conflict. Had BSC timely moved for summary
judgmenton the punitivedamages claimit could haveforeclosed the need f@any Motion to
Bifurcate in the first placeBy the same tokerhadBSC advanced thigjuestionearlier in the
case—and wonr—it could havecircumscribedoth thescope othe trialandits own liability. That
delimiting of liability, in turn, mayhave facilitated settlemeand by extensiontruly “promoted

judicial economySeeSolbourne Computer, Inc. v. Bd. of Cty. Commissioners of Escambia Cty.,
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Fla., 2008 WL 1744930, at *8.2(N.D. Fla. Apr. 11, 2008) (“[S]ettlemendse, of course, favored
under the law because they help avoid the costs of litigationraedalia, help serve the interests
of judicial economy.”) see alsdn re Air Crash Disaster at Sioux City, lowa, on July 19, 1989
734 F. Supp. 1425, 1429 (N.D. Ill. 1990) (“The choice of law question regarding punitive damages
should be resolved as early as possible. First and foremost, this detemmmatiofacilitate
settlement negotiations and thus enable victims of the crash to be compensaldbesiye’).

Now, by contrast, if the Court were inclined to grant BSC’s Motion, it wetild the
interests of justice-alsogrant Ms. Goodnight’s request for leave to ameeeFeD. R. Civ. P.
15(a)(2) (directing courts to “freely give leave” to amend a pleadingfiwhstice so requirés
An order granting the Motion would thus require the Court to reopen the pleadingsd ext
discovery, andllow rebriefing—setting the schedule back several months (at least). It's hard to
imagine somethingpromoting” judicial e@nomy less

ok

In sum,after more than a year of litigatieAin which it consistently and repeatedly argued
for the application of Florida lawBSC has no excuse for its untimely Moti&woth the facts and
the law on which itdviotion is premisedvere availabléo BSCfrom the outset of thease andit
has't even triedo offer someother justificatiorfor its tardinessNor would an order granting the
Motion provide litigants with anything resemblinghe proper incentivesDismissing Ms.
Goodnidht’s punitivedamages clainm these circumstancegould encouragéuture litigants to
ignore courtimposed deadlinesnly topick off valuableclaims on the evef trial, using“choice
of law” as a Trojan Horse farever-ending roundsf summary judgment his the Court will not

allow.
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The Court wouldn'tbe inclined to allow a motion that is this laten these or similar
facts—even for gro selitigant. And it certainly won't do so for publicly-tradedpharmaceutical
company represented by one of the nsogtisticatedaw firms in the countryThe Motion is for
all these reason®ENIED.

. THE MERITS

Even if BSC had fileits Motion on time the Courtwouldhave denied anyway because,
while BSC may satisfythe first two steps of the “significant relationship” tefsfalls shorton the
meritsprecisely where it fell shomh Eghnayemlt simply cannot show that Massachusetts has a
more significant interest ithe punitivedamages clairthan Floridadoes?!

As a preliminary matteJudge Goodwimssuechis decision—hat BSC failed t@stablish
the superiority of Massachusetts’s interesthile presiding ovethe MDL with which this casés

most closely associatednd the verypurpose of consolidating these vaginash cases into an

1The Courthereassums that (1) both Florida and Massachusetts have potential interests in the
case, and (2the two stateslaws would lead to a “true conflict-i.e., adifferent outcome-on
the question gpunitive damagesSee Salinero408 F. Supp. 3d at 13567 (describing the three
part “significantrelationship test). These appear to be safe assumptiéinst, given the history
of these proceedings, the partiesebng under Florida law, and Ms. Goodnight’s residency and
implantation in Florida, the State of Florigidainly has @& interest inpunishing BSC for its
(alleged) misconductAnd, as Judge Goodweoncluded inEghnayem*the facts also implicate
the laws of the Commonwealth of Massachusetts” becauss Watre BSC is headquarterS&ee
2014 WL 5386731, at *Zee also Judge v. Am. Motors (808 F.2d 1565, 1569 & n.3 (11th Cir.
1990) (explaining that states have an interest in deterring the tortious cohthait gorporate
residents) Second because Ms. Goodnight hasitherasserted &laim underMassachusetts
consumerprotection lawnor sent a preuit demand letter, her punithdamageslaim—which
would survive in Florida~would be barred in Massachusettampare Flesner575 N.E.2d at
1112 (permitting punitive damages only as authorized by statidd)l ASs. GEN. LAWS ANN. Ch.
93A, 8 9(3) (requiringa pre-suit demand letteryyith Reply at 89 (BSC conceding that “Florida
law permits [Ms. Goodnight] to pursue punitive damages for the personal irgumyschsserted
in her [ ] Complaint”). The Court, to be famcknowledges Ms. Goadgght's positionthat there
really is no“true conflict becausgif the Motion were grantedshewould seek tcamend her
Complaint and senthe necessargemand letterSeeResponse at 323. But, kecause the Court
is denying the Motiomnyway, the Coumeed not separatetieterminevhether therevould bea
“true conflict” if she took the steps she proposes to take.
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MDL, and then transferring that MDL to one judg&s “toeliminate the potential for inconsistent
rulings on common issuédn re Am. Med. Sys., Inc., Pelvic Repair Sys. Prods. Liab. L84

F. Supp. 2dat 136Q see alsdn re Plumbing Fixture Case298 F. Supp. 484, 4992 (J.P.M.L.

1968) (notingthat an MDL’s “remedial aim is to eliminate the potential for conflicting
contemporaneous pretrial rulings by coordinate districiegpetllate courts in multidistrict related

civil actions). That decision, in other words, gets added weight. Indeed, there’s no better evidence
of the added weight Judge Goodwin’s prior decisions in this MDL should be afforded than BSC'’s
own (consistent) reliance on many of those prior decisiSes. generallyOmnibus Daubert
Motion (citing severalevidentiary orders from MDL 2326); Motion to Bifurcate at 2 (citorge

of Judge Goodwin’s orders froBEghnayenin support ofits argument to bifurcate the trjaAnd

so, given that BSC’s Motion has adducednesv facts obindinglegal authorities BSCfaces a

steep uphill battle in its assault on Judge Goodwin’s well-reasoned deci&ighnayem

Turning toEghnayemJudge Goodwirevaluatedthe factorsset outin the Restatement
88 6 & 145, and concluded as follows:

First, as to8 145 he foundthat, “[a]s it concerns the issue of punitive damages, the
relationship between the parties is not centered in Massachusetts. Instezhtérisd in Florida,
where BSC distributes products, the plaintiffs reside, the plaintiffs were itaglavith BSC
products, and the plaintiffs allegedly suffered injugghnayem2014 WL 5386731, at *Ahese
facts are no ledsue here, and BS@oesn’t suggesitherwise This first factor, then, favors Florida
law.

Secongdwith respect tdhe factors outlined i® 6—particularly “the relevant policies of
the forum™—Florida’s interest is easy taentify, because ihasunambiguously declaretthat it

uses punitive damages to punish and d=derpanieshat injure its citizensSee idat *4 (quoting
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OwensCorning Fiberglas Corp. v. Ballard749 So2d 483, 486 (FIal999),for the proposition
that, “[u] nderFlorida law, the purpose of punitive damages isto.punish the defendant for its
wrongful conduct and to deter similar misconduct by it and other actors in the JURBE has
made naattemptto diminish (or undermingFlorida’s powerfulinterest h applying its law to Ms.
Goodnight’s punitivedamages clain?

At the same time,however, BSC fails even to articulate the precise nature of
Massachusetts interest inapplying itspunitivedamagesules to this case-much lesgo show
thatMassachusetts’s interest is somehgpwaterthan Florida’s As Judge Goodwin put it:

BSC contends that Massachusetts has an interest in protecting its citizens from

excessive financial liability. BSC is a Delaware Corporation with its prinfsute

place of business in Massachusetts. . BSC points to no Massachusetts legal

authority supporting its proposition that Massachusetts has an interegertipg

its citizens from excessive liability, let alone liability for wrongs occurring oetsid

of Massachusetts. Likewise, | am unable to locate any Massachusetts cases

articulating the stats interest in prohibiting punitive damages at common law

. Even assuming Massachusettgunitive damages prohibition is based on a policy

of shielding its residas from excessive liability, Massachusetts has no legitimate

interest in enforcing this policy outside of its borders.

Id. at *4 (quotingSanchez38 F. Supp. 3dt 739-40).
As in Eghnayem BSC wholly fails to explain the policyrationales that underlie the

Massachusettsules it here asks the Courto enforce—ules like requiring punitivedamages

plaintiffs (1) toassert statutory (rather than a commlamv) cause of action and (&) send their

21ndeed, BSC at one poiottesto Judge 908 F.2d at 1566, a case in which Florida residents,
while travelling in Mexico, crashed a car manufactured by an automaker headwiante
Michigan. There, the Eleventh Circuit found ti&brida’s compensatoryand punitivedamages
rules—which “afford survivors a vehicle through which they can shift the burden of loss from
themselves to the wrodger’—would be “significantly furthered” if applieth that caseSee d.

at 1570. Thecourt therefore concludedthat “section 6(2)(b) [of the Restatement] militates
‘weightily’ in favor of Florida law.”Id. Likewise, here, Florida’sompellingpolicy interestin
deterring foreign companies from injuring its residemntaild be*significantly furtheretl if a
Florida jury—rather than some distant Massachusetts legistatwere permitted to assess the
strength and scale of Ms. Goodnight’s punitdamages cla.
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adversariesa presuit demand letteAsthe Restatemermixplains, the interest of a state in having
its tort rule applied in the determination of a particular issue will depend upparbhase sought
to be achieved by that rukend by the relation of the state tathccurrence and the parties.
Restatement (Second) of Conflict of Laws 8§ b#ht. c (emphasis addedpBut, as the Court’s
examples make plainylassachusetts rules don’t imposeeither substantiveprohibitions or
liability caps on punitive damagesstead they function asquasi-proceduraiulesthat—at least
on their face—neitherprotectnor punish anyoneSo, without any Massachusetts authorities on
point, this Courtlike Judge Goodwir-cannot discern (nor should the Courtdmnpelledto
divine) thespecificpolicy interestghatthe applicatiorof thesetwo rulesmight advance

In EghnayemBSC tried to argue-without suppor—that these twoMassachusetts rules
evincedanexpresgpolicy of protecing or shieldingcorporatecitizens from excessive liabilitgee
2014 WL 5386731, at *4In its Replyhere,BSC offersthe samepoint: “Massachusettprotects
its citizens, including its manufacturers, from punitive damages under cotamgdrReply at 6
(emphasis added)o prop up this viewBSCcites Int’l Fid. Ins. Co. v. Wilson443 N.E.2d 1308,
1317 n.20 (Mass. 19833 eeReply at 6 But Wilsonsays oty that “[u]nder Massachusetts law,
punitive damages may be awarded only by stdtéte.Judge Goodwiralreadypointed outin
SanchezBSC'’s authorities (includingVilson “simply restatf the Massachusetts ruathout
providing an explanation of the policy behind B8 F. Supp. 3d at 73@mphasis addedfnd
while it's true thatMassachusettequires punitivadamages plaintiffs to levy a statutory cause of
action that truism simply begs the question presented hdrethethe Commonwealth hasme
general policyof protectionism that would be advanceddnextraterritorial application of its
rules.As Judge Goodwin explainedhatever interest thiglassachusettggislatureexpressed in

protecting its citizens from commdaw punitive damagesjothing in the relevant statutory
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architecture suggests that we showdnstrue that protection as extending beyond the
Commonwealtls borders.

To be fair,BSC also cites-reeman v. World Airways, Inc596 F. Supp. 841, 846 (D.
Mass. 1984), in which the district court did acknowledge that prohibibanqminitive damages
are generally intendedto protect defendants from excessive liability and thus to encourage
businesses to locate and conduct economic affairs in the jurisdidtioin that case, however
unlike here—Massachusettsvas “the place of injury[and] also the location of most dthe
defendant’sjalleged negligent conduct and other conditions that contributed to the cause of the
planecrash.”ld. at 846. Thuspecause th& 145 contactsstrongly favored the application of
Massachusetts law, it was up to the plaintiffs to “show that another jurisdicéi®e a more
significant interest.1d. at 847. Here, by contrast, the injury occurred in Floti@gause of which
BSC must showhat some other state’s laws are more suit&#eBrown Jordan Int'l, Inc. 2016
WL 815827, at *47 Restatement (Second) of Conflict of Laws § .146d, again, because BSC
has failed to articulate what precisédlassachusetts’policy goalsare with respct tothe two
specific punitivedamagegules at issue hereit camot overcomehe presumptionn favor of

Florida law?3

13 Along these lines, thisvo Michiganlaw cases BSC cites are inapposigeausgin barring
punitive damages altogethier the types of claims at isstleere Michigan had expressly defined
its general policy objectiveSee Judged08 F.2d at 154F1 (acknowledging the “several policy
considerations'that undergirdMichigan’s damages regime, such “dse economic desire to
encourage socially useful enterprise by relieving entrepreneurs from whagittatlee regards
as an oppmssive risk of liability” (internal quotation marks omitte@jting Jackovich v. Gen.
Adjustment Bureau, Inc326 N.W.2d 458, 464 (198R)see alsdSergeon v. Gen. Motors Corp
2005 WL 1711093, at *4 (M.D. Fla. July 20, 2005) (“Michigan law, which bars punitive damages,
must be applied to this case[.]").

Nor, in any event, do thHeoldingsof these cases support BSE, for instance niJudge
the Eleventh Circuit remanded for further confliofdaw analysis; it did ngtas BSC suggests,
hold that Michigan law trumped Florida la®ee Judge908 F.2d at 1575. Andh iSergeonthe
plaintiffs—who lived in Florida and filed suit herewereinjured in New Hampshirby a car
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Recognizing (perhaps) the force of Judge Goodwin’s object®B€,s Motion takesa
new(and perhaps contradictorgpproach. It relies opeverakcases—suchasSalinere—in which
courts haveheld thatnonforum stateshave compellinginteress both inpunishingtheir own
corporate citizenandin deterringwrongful conduct, even whe (as herethe plaintiffs residgor
are injured in the forumstate SeeMotion at 2-3 (collecting cases)The implication is that
Massachusetts interest in punishing BSC I&kewise stronger than Florids. But there ardwo
mainproblems with this argument.

First, based on it¢rather selectivecitations and quotations, BSC appetaradvocatea
categorical rule in whiclfpunitive damages are governed by the law of the state where the
defendant was headquartered and made disidas concerning the design, labeling, marketing,
and distribution of the produttld. at 1.But neither the Eleventh Circuit nor the Supreme Court
hasadopted such a ruféand the district court cases on which B&®'t stand for that proposition

either To the contrary, mosgif thecasedBBSC citegurned on the faetnot present herethat the

designed in Michigar5ee2005 WL 1711093, at *8Because (unlike her€&orida had onlyninor
contactsto the dispute, the choiad-law inquiry compared the interests Mew Hampshire and
Michigan—two nonforum states whose laws did not confliSee d. (“Both Michigan and New
Hampshire laws bar punitive damages in prodliakslity cases, so the end result would be the
same regardless of the forum the Court selected.”).

¥1n fact, he Eleventh Circuit’'pinion inJudgecan be read teeject such a categorical rule.
Again,in that case, Florida residents had crashed ailyachvehicle while on vacation in Mexico.

See Judge08 F.2d at 1566. If BSC were correct that “punitive damages are governed by the law
of the state where the defendant was headquartered and made its decisions caheetasign,
labeling, marketingand distribution of the product,” then the Eleventh Circuit wddde just
(automatically) applied Michigan law. But that's not what happened. As weaplkaired, the
JudgeCourtremandedhe casdor the district court to conduct auditiona) more factintensive
choice-offaw analysis.See id.at 1575;cf. Webber v. Nat Gen. Assurance C02016 WL
3548820, at *1 (N.D. Fla. Feb. 29, 2016) (noting ttelthough it may be true that a state in which

a corporate entity resides or a state in which its agents perform tortious acty éwisiaterest in
deterring such behaviaany state in which the entity does business and hurts customers also has
an interest, though perhaps a diminished one, inréeiss”).

25



Case 0:18-cv-62370-RKA Document 116 Entered on FLSD Docket 11/23/2020 Page 26 of 28

nonforum state hadenunciated(and codified)certain specific policy objectiveshich their
punitive-damages regimes were intended to facilitate

In Salinerq for example, the plaintiffs were from Floridédut the defendanthad
manufactured the allegedly defeetproduct in New Jerseyee408 F. Supp. 3d at 1357 (“Here,
New Jerseytaw and Florida law provide a true conflict as to the applicable punitive damages
caps.”).Weighing the two states’ interests, the Cautimately applied New Jersey lato the
plaintiff's punitive-damageslaim. In so doing, the Court reliezh Krause v. Novartis Pharm.
Corps, 926 F. Supp. 2d 1306 (N.D. Fla. 2013), which had noted that ‘§peess purposef
punitive damages in New Jersey is ‘to punish the defendant and to deter that rdefiemda
repeating such conduct[.]ld. at 1310 (emphasis adde@uoting N.J. STAT. ANN. 8§ 2A:15-
5.14(a)) The court inKrausealso explained that the outcome was “consistent with commentary
of the Restatement, which instructs, ‘whenghienary purposef the tort rule involved is to deter
or punish miscondudhe place where the conduct occurred has peculiar significddcat”1312

(emphasis added) (quoting Restatement (Second) Conflict of Laws, &mt. &° But, again,

15 BSCpoints tootherproductsliability casesnvolving New Jerseynanufacturers-several
of which rely orKrauseandare, for that reasomapposite hereSeeMotion at 4 (citingKirchman

v. Novartis Pharm. Corp2014 WL 2722483, at *4 (M.D. Fla. June 16, 20DYpsondroutt v.
Novartis Pharm. Corp.2013 WL 3808205, at *4 (M.D. Fla. July 22, 201Gyenther v. Novartis
Pharm. Corp, 2013 WL 1225391, at *2 (M.D. Fla. Mar. 27, 2013); &idles v. Novartis Pharm.
Corp., 923 F. Supp. 2d 1330, 1333 (M.D. Fla. 201BgCalso citeso two cases fromraother
transg/aginalinesh MDL in front of Judge Goodwir-both filed against a New Jersey
manufacturerSeeReply at 3 n.2 (citind@ellew v. Ethicon, In¢.2014 WL 6674433, at *2 (S.D.
W. Va. Nov. 24, 2014); andewis v. Ethicon, Inc. (In re Ethicon, Inc., Pelvic Repair Sys. Prods.
Liab. Litig.), 2014 WL 186869, at *A0 (S.D.W. Va. Jan. 15, 2014)ev’'d in part on other
grounds 2014 WL 457551 (S.DV. Va. Feb. 3, 2014)But neither lelps BSC very much because
the plaintiffsin both caseSimplicitly accepfed]”’ thatNew Jersey lavappliedto their punitive
damages claim8ellew; 2014 WL 6674433, at *2.ewis 2014 WL 186869, at *@' Although the
plaintiffs expressly claim that they do riebncede that New Jerssylaw applies, they appear to
assume that it does, and they do not assert that the law of any other staset@pipiz punitive
damages claim). Ms. Goodnight, needless to say, makes no such concession.
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even if punitive damages amenerally intended to deter or punisfBSC hasoffered no
Massachusettguthorityfor the propositiorihat thetwo specificrules at issuderewere designed
to deter or punish misconduetet alone that they were designed to apply ebdretorially. And
so, BSC hasn’t met its burden of showing that thwseruleshave anypeculiar significance'to
this case

Secongdand perhaps moreindamentally BSCrelieson Massachusetts law tvoid the
punishment of punitive damages altogett&eMotion at 8 ([A] pplying Massachusetts law,
punitive damages are not authorized in this €adut, if BSC is rightthatthe two Massachusetts
rulesat issue hereere designedb punish andieterwrongdoing, amrder granting BSC’s Motion
would significantly undermine, rather than advance, gleaeralpolicy goal In BSC's preferred
scenario, after alppplication of Massachusetisules would allonBSCto evade punishment (at
least in the retributive sensentemplated byunitivedamages)To deter and punisiowever,

one must (at least) leave open the possibility of punishment.

*kk

Finally, BSC relies on two casesoth in front of Judge Walker in the Northern District
of Florida—involving a conflict betweethe laws ofFlorida andTennesseeSeeMotion at 34;
Reply at 7.But, in those cases, ttmurt acknowledged Tennessee’s explicit policy on punitive
damagesSeeWebber v. Nat'l Gen. Assurance C2016 WL 3548820, at *1 (N.D. Fla. Feb. 29,
2016)(“Under Tennessee laWp]unitive damages are .appropriate only in the most egregious
cases’ (quoting Goff v. EImo Greer & Sons Constr. Co., 297 S.W.3d 175, 187 (Tenn. 20§9)
accordDavis v. Main St. Family Pharmacy, L2017 WL 3597509, at3*(N.D. Fla. Apr. 4,
2017). And neither caseestablisked (or purpored to apply anything like acategorical rulg
instead, Judge Walker conducted the flexible, falbtmed analysicontemplatedin the
Restatement;onsidering(lamong other thingghe fora’s documentegolicy objectivesand the
locus ofthe salienevents.See Webbe2016 WL 35488@, at *1-2 (affording significancdoth
to the placevhere thenjury occurred andhe fact thatindividuals allegedly performing negligent
acts and omissions .were located in a number of different statesd concluding that “no other
singlestatehas an interest in deterrence that outweighs Tenne§sd2awis, 2017 WL 35975009,
at *2 (notingthat the facteind circumstances of the casade thenquiry “a close call”).
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Because BSC has failed to show that Judge Goodwin’s resolution of this same issue in
Eghnayenwas wrong, its Motion would HBENIED even if it had been timely.
CONCLUSION
For the foregoing reasons, the Mot[&CF No. 100js DENIED. Florida law shall govern
the Plaintiff's punitivedamages clainfCount V). The Plaintiff's request for leave to amend the
Complaint,seeResponse [ECF No. 103] at 16—19DiENIED as moot.

DONE AND ORDERED in Fort Lauderdale, Florida th#3rd day of November 2020.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

CC: counsel of record
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