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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-CV-60929-SMITH/VALLE
SHELLY MILGRAM
Plaintiff,
V.
CHASE BANK USA, N.A. et al,

Defendants.

ORDER DENYING MOTION TO STRIKE AMENDED AFFIRMATIVE DEFENSES

THIS CAUSE is before th€ourt uporPlaintiff's Motion to StrikeDefendantChase Bank
USA’s Amended Affirmative Defens¢ECF No0.89) (the “Motionto Strike). U.S. District Judge
Rodney Smith has referred the Motion to the undersigneapjmropriate dispositionSee(ECF
No. 47. Accordingly, having reviewed the Motion, Defendant’s RespofiseF No0.99), and
being otherwise duly advised in the matter, the ModDENI ED for the reasons statdslow?

l. PROCEDURAL BACKGROUND?

On April 10, 2019 Plaintiff filed athreecountComplaintagainst Defendants Chase Bank
USA, N.A. (“Chase”)and othersalleging violations of the Fair Credit Billing Act (“FCBA”)

(Count 1) Fair Credit Reporting Act (“FCRA”YCount II), and Florida’s Consumer Collection

1 Motions to strike pleadings are nrdispositive motions that may be ruled upon by a magistrate
judge by Order unless they have dispositive effBeicause the Order does not strike Defendant’s
affirmative defenses, it has no dispositive effeBeeHome Mgmt. Sols., Inc. v. Prescient, |nc.
No. 0720608CIV, 2007 WL 2412834, at *1 n.1 (S.D. Fla. Aug. 21, 20&e alsorriolo v.
United StatesNo. 3:18€V-919-J34JBT, 2019 WL 5704659, at *1 (M.D. Fla. Nov. 5, 2019)
Fed. R. Civ. P. 72(a).

2 The factualbackground issummarized in the District Court's Order on Chasklotion to
Dismissand is incorporated by referenceéee ECF No. 6%t 2-3).
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Practices Act (“FCCPA”[Count IIl). (ECF No. 1). Chase is the only remaining Defend@mt.
June 5, 2019Chase filed a Motion to Dismiss the Complaint, whichDistrict Judgegranted in
part. See(ECF Nos. 31, 69). More specifically, tbéstrict Judge granted the motiondsmiss

as toCounts | and Il but denied the motion to dismiss on Couninlpart“as to any alleged
violations under Section 16&12(b) of the FCRA] occurring after April 10, 203#Awo years
before the filing of the Conigint.” (ECF No. 69 at 10, 33 The Courtexplained that although
some of the FCRA allegations in Count Il were barred by theydeo statute of limitation,
allegations asing after April 2017 survived because “[e]ach . . . dispute[] and subsequer[failur
to investigate creates a new and separate violation of the FARAat 10.

On March 11, 2020, Chase filed its Amended AnswerAsifidnative Defenses, asserting
15 affirmative defenses.Seegenerally(ECF No 81). The instant Motion to Strike followed.
(ECFNo. 8). Inthe Motionto Strike Plaintiff asks theCourt to strike Chase’s Fourth (waiver),
Fifth (laches) and Fifteentlfstatute of limitationsaffirmative defensgseach of which is set forth
below:

Fourth Affirmative DefenséThe Complaint, and each purported claim alleged therein, is
barred by Plaintiff’'s conduct, actions and inactions that amount to and atnativaiver of any
right or rightsthat Plaintiff may have in relation to the matters alleged in the Complaint.”
(ECFNo. 81 1 112) Waiver”).

Fifth Affirmative Defense:*Plaintiff has unreasonably delayed taking action in connection
with the alleged claims asserted in the Complamising substantial prejudice to Chaamedsuch
claims therefore are barred pursuant to the doctrine of lacHdsdt § 113 ‘(L aches).

Fifteenth Affirmative Defense: “The Complaint, and its purported causes ohatteged

therein, is barred, in whole or in part, by the applicable statutes of limitdtiddsat 9§ 123



(“SoL").

As to the Fourth and Fifth Affirmative Defenses (waived é&aches), Plaintiff argues that
theyare not affirmative defensesd, in any event, fail to meet theightenegleading standard
set forthfor equitable defensas Bell Atlantic Corp. v. Twomb)y550 U.S. 544 (2007)and
Ashcroft v. Igbal 556 U.S. 662 (2009). (ECF No. 89 ab)3 As to the Fifteenth Affirmative
Defense $0OL), Plaintiff argues thahis defensshould be stricken because “the Court has already
denied [Chase] motion to dismiss based on the statute of limitatich$ECF No. 89 at 6).

. LEGAL STANDARD

A. Rule 12(f) and Affirmative Defenses

An affirmative defense is one that “admits to the complaint, but avoids liabikiiy|ynor
partly, by new allegations of excuse, justification, or other negating mnatte
RoyalPalmSav.Ass’n v. Pine Trace Corp/16 F. Supp. 1416, 1420 (M.D. Fla. 198Bule 12(f)
of the Federal Rules of Civil Procedure permits a court to “strike from diptgan insufficient
defense or any redundant, immaterial, impertinent, or scandalous matter,'vasdhg ourts
broad discretion in making this determinatidfed R. Civ. P. 12(f)Dionisio v. Ultimate Images
and Designs, In¢.391 F. Supp. 3d 1187, 1191 (S.D. Fla. 20K®pow of Boca Raton, Inc. v.
Aspen Specialty Ins. GdNo. 17CV-80972, 2017 WL 5159601, at *2 (S.D. Fla. Nov. 7, 2017)
(citations omitted)U.S Commaodity Futures Trading Comm’n v. Mintco LIN®. 15CV-61960,
2016 WL 3944101, at *2 (S.D. Fla. May 17, 20{&)ations omitted)Morrison v. Exec. Aircraft

Refinishing, InG.434 F. Supp. 2d 1314, 1318 (S.D. Fla. 2005)Nonetheless,akpite theourt’s

3 Relatedly, Plaintiff also argues that Chase’s assertion of the waiver andi&énses ‘“is
prejudicial to Plaintiff” in that Chase makes “no specific factual or legal allmgs as to their
claim.” (ECF No. 89 at &4). However, other than this genecahclusory statement, Plaintiff has
not provided any evidence tending to show resulting prejudice from either of thestedss
defenses.



broad discretion, granting a motion to strikecasidered alrastic remedy and idisfavored.
Dionisio, 391F. Supp. 3dat 1191, Kapow 2017 WL 5159601, atZ(citations omitted)Hilson v.
D’'more Help, Inc, No. 15CIV-60155, 2015 WL 5308713, at *1 (S.D. Fla. Sept. 11, 2(dfi)g
Pujals ex rel.El Rey De Los Habanos, Inc. v. Garci&/7 F. Supp. 2d 1322, 1327 (S.D. Fla.
2011)).

Under Rule 12(f), “[a] motion to strike will usually be denied unless the aidegahave
no possible relation to the controversy and may cause prejudice to one of the péfilssy;
2015 WL 5308713, at *1 (quotingarty v. SRA/Palm Trails Plaza, LL.€55 F. Supp. 2d 1215,
1218 (S.D. Fla. 2010)see also Home Mgmt. Sols., Inc. v. Prescient, Mo. 0720608CIV,
2007 WL 2412834, at *1 (S.D. Fla. Aug. 21, 2007) (sanNgnetheless, “an affirmative defense
must be stricken when the defense is comprised of no more thalndveag, conclusory allegations
or is insufficient as a matter of lawDionisio, 391 F. Supp. 3d at 119P (citation and quotations
omitted); Kapow 2017 WL 5159601, at *4 (“Although Rules 8(b) and (c) do not require the
heightenegleading standard set out in Rule 8(a), an affirmative defense must benstvicée
the defense is comprised of no more than -barees conclusory allegations.(gitations and
guotationomitted); Mintco, 2016 WL 3944101, at *2noting that affirmative efenses will be
stricken if insufficient as a matter of law) (citations omittesde alsd-ed. R. Civ. P. 12(f). An
affirmative defense is insufficient as a matter of law where: “(1) in the fate gfleadings, it is
patently frivolous, or (2) it is elarly invalid as a matter of law.Dionisio, 391 F. Supp. 3d at
1192 Kapow 2017 WL 5159601, at *3 (citations and quotationstted).

B. Pleading Standard for Affirmative Defenses

Courts have developed two schools of thought regarding the pleading standard required for

affirmative defenses, and the Eleventh Circuit has not yet resolved thia sjglinion. Dionisio,



391 F. Supp. 3d at 119@iting toRamnarine v. CP RE Holdco, 2009-1, LINb. 12-617162V,
2013 WL 1788503, at *{S.D. Fla. Apr. 26, 2013) Some courts have concluded that affirmative
defenses are subject to the heightened pleading standard of Rule 8(a), as el Wavimblyand
Igbal. SeeDionisio, 391 F. Supp3d at 1192 (discussing split of opinion atwllecting cases
adopting heightened pleading standard). Other courts have held that affirmativeesiefiens
subject to a less stringent standard under Rules 8(b) and 8(c), and that affirmatnsesieked
only “provide fair notice of the nature of the defense and the grounds upon which it fests.”
(holding that #irmative defenses are netibject to the heightened pleading standartiaaimbly
andlgbal); Gonzalez v. Scottsdale Ins. CNo. 20-20747%1V, 2020 WL 1891328, at *1 (S.D.
Fla. Apr. 16, 2020) (citinRamnarine2013 WL 1788503, at *3f{scussindhe differencdetween
the language of Rule 8(a) (governing claims for relief) and Rule 8(c) (gowemdfirmative
defensesand collectilg casey Kapow, 2017 WL 5159601, at2* Mintco, 2016 WL 3944101, at
*3; Hilson, 2015 WL 5308713, at *2.

The undersigned is persuaded by the reasoning in the cases holding that affirmative
defenses are not subject to the heightened pleading standasdnmblyandigbal. In addition,
the District Judge presiding over this case has previously found that affirrdafeseses are not
subject to the heightened pleading standard for claims under RuleM&(aflawley Ins. Co., v.
Boca Bayou Condominium Ass’Inc, No. 1881656, 2019VL 7387288 ECF No.82(S.D. Fla.
Dec. 20, 229), report and recommendation adopiétb. 1881656,2020 WL 1441921, ECF No.

93 (S.D. Fla. Mar. 25, 2020).



1. DISCUSSION

A. Fourth and Fifth Affirmative Defenses. Waiver and L aches

Plaintiff argues that the waiver and laches defenses should be stricken bdwzaeail€d
to plead thenecessarglements to establigtach deferes See(ECF No. 89 a8, 5). Plaintiff also
argues that she is prejudiced by the lack of “specific factual or legal alledatiadhe defenses,
which falls short of meeting the heightened pleading requirementsvaiblyand Igbal. Id.
Having found that affirmative defenses are not subject tgdheeheightened pleading standard
asfor claims under Rule 8(aghe undersigned finds tha&ch othese defenses provelir notice
of the nature of the defense and the grounds upon whiekt& Accordingly, the undersigned
considers onlyhether the defenses set forth the necessary elements for each.

1. Waiver

The elements of waiver arg1) the existence at the time of the waiver of a right, privilege,
advantage, or benefithat] may be waived; (2) the actual or constructive knowledge of the right;
and (3)the intention to relinquish the right. Dantzler, Inc. v. PNC Bank, Nat. Ass
946 F. Supp. 2d 1344, 1367 (S.D. Fla. 2018)d-Continent Cas. Co. v. Basde612 F. Supp. 2d
1293, 1330 (S.D. Fla. 2010)Although Chasedid not repeatthese elements verbatimthe
undersigned finds that thikefenseas pledprovides sufficient notice to Plaintiff of theasisfor the
defense. The defense alleges that “Complaint, and each purported claim alleged therein, is
barred by Plaintiff’'s conduct, actions and inactions that amount to and actanativaiver of any
right or rights that Plaintiff may have in relation to the matters alleged in the Conipld:F
No. 81 1 112).

As pled, the waivedefensds statedn short and plain term&nd efers Plaintiff to the

allegations in the ComplainfThe Complaintin turn, alleges the followindi) the existence of a



right, privilege, advantage or benefit that may be waived (ECF No. 1 11 29,-83, 8563, 87,
92-95); (ii) Plaintiff's actual or constructive knowledge of that right (based onutanssion of
credit reporting disputedld. 1Y 4#63); and (iii) her possible waiverof that right based on
allegations that the perpetrator stole Plaintiifientity and usethe Chase card (and other bank
cards andaccounts) foseveralyears(since 2013), but Plaintiff did not discover the fraud until
April 2016 and didchot file suit until April 2019(1d. 1112, 18, 20-2129, 3545, 6163). Thus,
Plaintiff's motion to strike thislefensas denied.

2. Laches

The elements of laches are: “(1) a delay in asserting a right or a claim; (2)etlitidly
was not excusable; and (3) that thewesundueprejudiceto thepartyagainst whom thelaimis
asserted.¥enus Lines Agency, Inc. v. CVGIlI®m., Inc, 234 F.3d 1225, 1230 (11@ir. 2000).
Here, the Fifth Affirmative dfense sets forth the elements of lactees follows: (i) Plaintiff
delayed in asserting thataim; (ii) the delay was “unreasonapland (iii) the delay prejudiced
Chase That is all that is requiredAccordingly, the defense contains the necessary elements and

will not be stricken on this ground|.

4 Additionally, citing Petrella v. MetreGoldwynMayer, Inc, 572 U.S. 663 (2014), Plaintiff
argues that “laches is not an affirmative defense to causes of action that haveHifgjrstatute

of limitations,” such as thivo-year statute of limitation for FCRA clainis 15 U.S.C. § 1681p.
(ECF No. 89 at 5). Based on this readingPefrella Plaintiff argues that the defense of laches
“fails as a matter of law.”ld. Plaintiff's reliance orPetrella, however,s misplaced Pdrella
stands for a much narrower proposition than Plaintiff espouRather, théPetrella court found
that lachesould not be invoked where the claim being challengedmwithg the applicable statute
of limitation. Petrella,572 U.S. at 667 In contrast Chase asserts that Plaintiff's FCRA claim
falls beyondhe FCRA's tweyear statute of limitationsSeg ECF No. 99 at 9.4). Thus,Petrella

IS inapposite.



B. Fifteenth Affirmative Defense: Statute of Limitations

As its Fifteenth Affirmative Defense, Chasepleads the statute of limitations.
(ECFNo.819 123). Without statutory authority to support its argumd?igintiff argues that
this defense should be stricken becaus®tbiict Judgdound thaipart ofPlaintiff's FCRA claim
could procee@nd wasnot timebarred see(ECF No. 69 at 940) (granting andlenyingin part
Chase’s Motion to Dismi3s (ECFNo.89 at 6). In respons&haseassertsthat despite the
Court’s prior ruling,it mustpreservethis affirmativedefense far(i) a possiblduture appealof
the District Judge’s ruling (ECF No. 998t and(ii) possibleuse at “a later procedural event
i.e., in its forthcoming summary judgment motion and/or-t+aith the benefit of full discovery,
and with the ability to present evidence (and not merely Plaintiff's allegatiortee Court in
supportof its argument that [Plaintiff's] subsequent disputes should not be deemed to have
restarted the state of limitations.” Id. at 8.

In the absence of controlling authority to support Plaintiffenclusory argument,
Plaintiff's motion to strike this defense should be denied. Moreover, the purpose of a motion t
strikeaffirmative defenses is not to adjudicate the merite@fiefensesbutto strikeanydefenses
that arelegally insufficient Schmidtv. Wells Fargo Bank, N.ANo. 8:20CV-150-T-33AAS,

2020 WL 1703801, at *8VI.D. Fla. April 8, 2020).Here, Chase&'statute of limitation defense is
neitherpatently frivolousnor clearly invalid as a matter of lawMoreover, the undersigned need
not analyze whether Chase’s SOL defense should fail on the mghits, Plaintiff's motion to
strike the statute of limiteons defensés denied

V. CONCLUSION

For reasons set forthbove,it is herebyORDERED AND ADJUGED that Plaintiff's

Motion to Strike Affirmative Defenses (EQ¥o. 89 is DENIED.



DONE AND ORDERED in Chambers at FottauderdaleFlorida, onJuy 6, 2020.

v L Vaca

ALICIA O. VALLE
UNITED STATES MAGISTRATE JUDGE

cc: U.S. District Judge Rodney Smith
All Counsel of Record



