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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 19-cv-61535-BLOOM/Valle
GOCHA GIORGOBIANI, et al.
Plaintiffs,
V.
FIELD OFFICE DIRECTOR, ICE MIAMI FIELD OFFICE, et al.

Respondents.

ORDER

THISCAUSE is before the Court upon Petitioners Gocha Giorgobiani, and lldiko Gyore’s
(“Petitioners”) Expedited Motion for Order to Show Cause and for Temporaryaitesy Order
or Preliminary Injunction (PetitionersMotion”). See ECF No. [6]. On June 21, 2019, the Court
issued an Order to Show Cause directing RespondentBield Office Director of the U.S.
Immigration and Customs Enforcement and William P. Barr (collectivegspi@ndentsbr the
“Government)) to respond to théetitioners’Motion, whichsoughtinjunctive relief againsthe
Petitioners’ detention and pending deportabodune B, 2019. ECF No. [7]. On June 25, 2019,
the Respondents responded by filing their Response to Order to Show Causearibrated
Motion to Dismiss Petition for Lack of Subject Matter Jurisdiction (“Motion tenfdss”), ECF
No. [8]. The Court has reviewedoth the Petitioners’ Motion and the Motion to Dismite
record and applicable law, and is otherwise fully advised.

I. BACKGROUND
In Petitioners’ MotionPetitionersrequest that the Court issue a preliminary injunction

stayng the Petitioners’ removal, whiclwas ordered by a United States Immigration Judge
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October 27, 2016. ECF NG]| at 3. Petitioners assertdt theyexhausted all appellate rights
before the Board of Immigration AppediBIA”) and before the Eleventh Circuit to no avad.
at 34. On December 31, 2018, tRetitioners filed a motion to reopétihe “Motion to Reopen”)
their removal proceedgs withBIA, incorporating an application for a stay of remowal. at 4.
On February 21, 2019, a document frtme US. Immigration and Customs Enforcemerds
faxed indicating that a Plan of Action for Removal had been initiated requirirRgtitieners to
depart the United States no later than June 30, 2@iL90n May 10, 2019, thEetitioners filed
an application for an administrative stay of removal WithE. under 8 U.S.C. §1231(c)(2)d.
On June 19, 2019, theetitioners reported tthe Respondents in Miramar, Floridandwere
instructed that they must return for a final report datdune 26, 2019, ready to depart the United
States within 24 hoursld. To date Petitioners allege that BIA has not acted on th&tion to
Reopennor on their application for a stay of removal. Thus, on June 20, 2019, the Petitioners
filed the instant action before this Court seeking injunctive relief temportaijing their removal
from the United States and ultimately for the Court to granPttitioners a writ of habeas corpus
staying their removal until BIA makes a final determination on tN&ition to Reopen. See
generally, ECF No. [6]. TheGovernment has nhow moved to dismiss the instant action arguing
that the Court lacks subject matte proceed, and thus cannot grant the Petitioners’ the relief
sought.See generally, ECF No. [8].
[I.  LEGAL STANDARD

Federal courts are courts of limited jurisdiction, deriving their authdrdyn both
constitutional and legislative sourc&se U.S. Const. Art. 1lI; 28 U.S.C. § 133Keene Corp. v.
United States, 508 U.S. 200, 2608, 113 S.Ct. 2035, 124 L.Ed.2d 118 (199RB)is exclusively

the power of Congress to restrict the jurisdiction of federal courts to adjuderdéen kinds of
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cases.See Keene Corp., 508 U.S. at 207, 113 S.Ct. 2035. With respect to immigration cases,
challenges to removal orders or deportation are reviewable only by the appropusetefc
appeals, not by a federal district cosde REAL 1D Act. Pub. L. No. 109-13, 119 Stat. 302 (May
11, 2005); 8 U.S.C. § 1252(a)(5) (“Notwithstanding any other provision of law (statutory or
nonstatutory), including section 2241 of Title 28, or any other habeas corpus provision .om petiti
for review filed with an appropriate court of appeals in accordance with thisrsstidll be the

sole and exclusive means for judicial review of an order of removal entered or issuedrynder
provision of [the Immigration and Nationality Act.]”).

(1. DISCUSSION

In Petitioners’ Motion, Petitiners argue that this Court has jurisdiction throtig
protections of the Suspension Claudé. at 8. In support of thizontention Petitioners cite
Ibrahimv. Acosta, 2018 WL 582520 (S.D. Fla. Jan 26, 2018y. In Ibrahim v. Acosta, a court
within this districtgranted thepetitioners motion for a ttmporaryrestrainingorder, and stagd
their pendingremoval from the United States, holding thiie jurisdictional bar in 8 U.S.C. §
1252(g) would preclude Petitioners from raising their new let@ms in a manner which
comports with the law, in violation of the Suspension Claubd#dhim v. Acosta, 2018 WL
582520, *6 (S.D. Fla. Jan 26, 2018J.he facts ofbrahim, however, are inapposite to the instant
action.

In Ibrahim, theGovernmenthrough its own alleged misconduct unsuccessfully attempted
to deport the petitioners, which was alleged to have subjected the depmntdsnan conditions
and anescalation of violence in tirehome country.ld. at *3-*4. However, thdbrahim court’s
finding of “limited jurisdiction” made clear that it was premised onbged on the “extraordinary

circumstances of [that] caseld. Moreover, lhe Petitiones’ case does not presesmy ofthe
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“extraordinarycircumstances” that compelled thigrahim court to find “limited jurisdiction”
under the Suspension ClausEhus, to the extent the Petitioners argue thiathim supports the
relief sought in their Motion, the Court rejects such argument.

Here, the Court agrees with tBevernment that it is viout jurisdiction to proceedcven
the Petitioners concede that the plain language of 8 U.S.C. § 1252(g) is “unambiguous” and
“appears to eliminate even habeas jurisdiction.” ECF No. [6], at 8. Further, ggesiaions of
the Immigration and Natiotity Act havestripped the United States District Courts of jurisdiction.
See § 1252(a)(5) (“Notwithstanding any other provision of law (statutory or nonstatutory),
including section 2241 of title 28, United States Code, or any other habeas corpusmranigio
sections 1361 and 1651 of such title, a petition for review filed thighappropriate court of
appeals in accordance with this section shall be the sole and exclusive means for jedical
of an order of removal entered or issued under any provision of the Act, except as provided in
subsection (e). For purposes of this Act, in every provision thdslonieliminates judicial review
or jurisdiction to review, the terms “judicial review” and “jurisdiction to reviewclie habeas
corpus review pursuant to section 2241 of title 28, United States Code, or any otlhsrduapas
provision, sections 1361 and 1651 of such title, and review pursuant to any other provision of law
(statutory or nonstatutory)(emphasis added); see also § 1252(b)(2) (“The petition for review
shall be filedwith the court of appeals for the judicial circuit in which the immigtian judge
completed the proceedings.Bnfphasis added). Thus, the Court agrees with t@®vernment
that it lacks subject matter jurisdictionthis action andthat dismissal is warranted.

Moreover, even assumiragguendo that this Court had subjeabatter jurisdiction the
Court may only issue a preliminary injunction if the Petitioners could demonstrate

(1) a substantial likelihood of success on the merits; (2) that he will suffer
irreparable injury unless the injunction issues; (3) the threatenex itg



Case No. 1%v-61535BLOOM/Valle

Petitioner outweighs whatever damage the proposed injunction may cause the
Qovernment; and (4) if issued, the injunction would not be adverse to the public
interest.
See Four Seasons Hotels and Resorts, B.V. v. Consorcio Barr, SA., 320 F.3d 1205, 1210 (11th
Cir. 2003). A preliminary injunction is, however, “an extraordinary and drastiedgmot to be
granted unless the [Petitioner] ‘clearly carries the burden of persuasiotd #se four
prerequisites.Zardui-Quintana v. Richard, 768 F.2d 1213, 1216 (11th Cir. 1985).

Despite the Court lack of jurisdiction, thePetitioners havalsofailed to meetheirburden
on the preliminary injunction issue. Petitioners fail to show a substantiahtikel of success on
the meritslIn their Motion,Petitioners argue that the&annot effectively prosecute theicaseif
theyareremoved from the United Stategrior totheresolution of their Motion to ReoperECF
No. [6], at 11. However, theeitiones havefailedto demonstrate that they haadegal right to
remain in the United States whilee Motion to Reopenis still pending Further,“Congress
possesses plenary power over immigration anehs have no constitutional right to enter or
remain in the United States, [and] an entitlement to ammigration benefit must be conferred by
statute.”lbarrav. Svacina, 2009 WL 4506544, at *5 (S.D. Fla. Dec. 3, 2009), aff'd, 628 F.3d 1269
(11th Cir. 2010) (citing U.S Const. Art. |, 8 8, cl. 4 (providing that “Congress shall havewss P
... To establish a uniform Rule of Naturalizatiof@&nphasis added). Therefore, the Petitioners
fail to demonstrate a likelihood of success on the merits, let alone a substantiadditked#his
requiredfor thea preliminary injunction to be granted.

V. CONCLUSION

Accordingly,it is ORDERED AND ADJUDGED as follows:

1. TheRespondentdotion to DismissECF No. [8], isGRANTED;

2. The abovestyled case iBISMISSED;
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3. To the extent not otherwise disposed of, all pending motions are dehEd@%
and all deadlines alBERMINATED;
4. The Clerk of Court is directed oL OSE this case.

DONE AND ORDERED in Chambers at Miami, Florida, on June 25, 2019.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Copies to:

Counsel of Record
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