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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 20-60459-CI1V-ALTMAN/Hunt
THOMASMACHINERY, INC,,

Plaintiff,
V.

EVEREST NATIONAL
INSURANCE COMPANY, et al,

Defendants
/

ORDER

Thomas Machinery, Inc. (“Thomas”) was surdstate courtSeeCompl. [ECF No. 11]
19 12-15 (discussing the “underlyinfawsuit’). When Thomas tendered the claim, its insurer,
Everest National Insurance Company (“Everest”), denied covelchg®y 16-19. Alleging that
this denial cost it over $200,000 in defense ¢@dts anasyet-undisclosed sum it paid to settle
the underlyinglawsuit, id. I 22 Thomas suedverest—and alternatively,its insurance agent
Wilson, Washburn & Forster, Inc:Wilson”)—in state court

In its Complaint,Thomasaversthat Everesbreached the terms of the insurance pdbigy
denying coverag€Count 1) Id. 1 25-28. Alternatively, Thomascontendghat if the insurance
policy did not cover its clainthenWilsonshould be liable fofiailing to procure adequate coverage
on its behal{Counts I, 111, IV). Id. 11 29-50.All parties agree thathomas’caseagainst Wilson
is contingenton a court’s initial determinationthat the insurance policy didot cover the
underlying lawsuit SeeOpposition to Motion to Remand [ECF No. 11] at 9; Reply in Further
Support of Motion to Remand [ECF No. 13] a21Put another way, if the insurance policy did

cover Thomas for the underlying lawsuit, then Thomas would have no claim agaisst Wil
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Everest timyy removed the case to federal co@de Notice of Removal [ECF No. 1] 1 8.
Everest acknowledgdbatthe parties are not completely diver$@domas and Wilsgrafter all,
are both citizens of Floridad. § 13! NeverthelessEverest arguethat Wilsons citizenship is
irrelevant for purposesf establishingliversity jurisdiction becaudd) Wilson was “fraudulently
joined” as a defendanand (2) Wilson is a “nominal partyld. Disputing both contentions,
Thomas filed a Motion to Remayid whichit says that this Court lacks subj@gatter jurisdiction
over the caseseeMotion to RemandECF No. 6]at 7.

Wilson, for its parthasfiled a Motion to Dismisshe Complaintin which it maintains that
Thomas’ claimsgainstit are not yet ripe because they are contingent on the outcome of Thomas’
separate-and contradictory-claim against its insureSeeMemorandum in Support of Motion
to Dismiss [ECF No. 7] at ¥homas opposdble Motion to Dismiss-but only in partSeePartial
Opposition toMotion to Dismiss [ECF No. 10"MTD Opposition”) at 1. Although Thomas
agrees thaWilson has nocurrentrole in this litigation it asksthe Courtto stay—rather than
dismiss—the casegainst Wilsonld.

This leaves theCourt with two issue$o adjudicée: First, does tle Court havesubject
matter jurisdiction over thisase”Secondif so, shouldthis Court dismiss or stajhomas’ claims
against Wilson? For the reasons set out below, the Court concludes that it does leavmatiiey
jurisdiction over this case and that Thomas’ claims against Wilson should be d&miss

ANALYSIS

A. TheMotion to Remand

“A defendant may remove a case from state court to federal court if the federal court has

! Thomas is a Florida corporation with its principal placebe$iness in FloridaEverest is a
Delawarecorporation with its principal place of business in New Jeraeg Wilson is a Florida
corporation with its principal place of business in Floride@eNotice of Removal 1 a.2.
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original jurisdiction over the caseSmith v. Comcast Corp786 F. App’x 935, 939 (11th Cir.
2019) (citing 28 U.S.C. § 1441(a)). The burden rests on the removing pastglbistjurisdiction.

See Friedman v. N.Y. Life Ins. Cd410 F.3d 1350, 1353 (11th Cir. 2005ge also Burns v.
Windsor Ins. Cg 31 F.3d 1092, 1095 (11th Cir. 1994) (noting that “uncertainties are resolved in
favor of remand”). A removing party may méstburden by showing that the court has diversity
jurisdiction over the cas&ee, e.g.Smith 786 F. App’x at 939Notably, urisdiction is assessed

as of the time of removakeeEhlen Floor Covering, Inc. v. Lamb60 F.3d 1283, 1287 (11th Cir.
2011).

Federal courts have diversity jurisdiction owavil actions wha (1) the amount in
controversy exceeds $75,000 and (2) the paaties‘citizens of differenttates” 28 U.S.C. §
1332. Ordinarily this requirescompletediversity—that is,“the citizenship of each plaintiff must
be different from that of each defendartolston Invs Inc. B.V.l. v. LanLogistics Corp677
F.3d 1068, 1070 (11th Cir. 2012But, in certain circumstancespurts will disregard the
citizenship of a party while assessing diversity. As relevant hetee Eleventh Circuit has
described twsuchcircumstances

First, federal courts mustdisregard the citizenship of fraudulently joined parties in
determining whether diversity jurisdiction existslartin v. SmithKline Beecham Cor2006 WL
8433438, at *AS.D. Fla. Aug. 15, 2006¥see alsorriggs v. John Crump Toyota, Ind54 F.3d
1284, 1287 (11th Cir. 1998holding that “an action may nevertheless be removable if the joinder
of the nondiverse party . . were fraudulefit. Secongdcourts must disregard nominal or formal
parties and rest jurisdiction only upon the citizenship of real parties toritrewersy."Thermoset
Corp. v. Bldg. Materials Corp of Am849 F.3d 1313, 1317 (11th Cir. 20)(guotingNavarro

Sav. Ass'nv. Led46 U.S. 458, 461 (1980)



The parties appear to agree that their dispadésfies theamountin-controversy
requirement.And this agreement is unsurprisinfhomas after all, seeks over $200,000 in
damage$or defense costone—well beyond the $75,000 threshoBeCompl. § 22The parties
do disagree, howevesbout whetheEverest has establishedmplete diversity.

1. Fraudulent Joinder

“Fraudulent joinder is a judicially created doctrine that provides an éxcejat the
requirement of completaiversity” Triggs 154 F.3dat 1287.A plaintiff has fraudulently joined
a defendamivhen“there is no possibility that the plaintiff can prove a cause of action against the
resident (nofdiverse) defendarit.ld. The Eleventh Circuit hasaid that the reraving party’s
burden ofestablishingfraudulent joinder is a “heavy ofieand thatcourts “must resolve any
uncertainties about state substantive law in favor of the pldirg@éeCrowe v. Colemarnl13 F.3d
1536, 1538 (11th Cir. 1997ndeed, fi]f there is even a possibility that a state court would find
that the complaint states a cause of action against any one of the resident defendanésathe fed
court must find that joinder was proper and remand the case to state lcb(eiotingCoker v.
Amoco Oil Ca.709 F.2d 1433, 144@41 (11th Cir.1983)

Thepartiesagree thatunder Florida law, Thomdsas napresentcause of action against
Wilson. SeeNotice of Removal { 19¥lotion to Remand a4. As the parties recognize, this was
the precise dlding in Blumberg v. USAA Casualty Insurance Geherethe Florida Supreme
Court held that an insured’s cause of action against its agent for failymedure adequate
insurance accruesnly, if ever,when the proceeding against the insurer becomes 8eal/90
So. 2d 1061, 1065 (Fla. 20Q0kee alsdNitkin Design Grp., Inc. v. Travelers Prop. Cas. Co. of
Am, 2016 WL 1572964, at *2 (S.D. Fla. Apr. 18, 20169ting that, undeBlumberg “claims

against an insurance agent for failing to procure coverage do not accrue until tih@ngeetion



between the insured and the insurance company regarding coverage has beeri)resolved
But the partiegjuarrel over whathe appropriate remedy under Florida lakould be

abatement or dismissa@lccording toThomasFlorida cours wouldabate—or stay—its premature

actionagainst WilsonSeeMotion to Remand at-%. In Blumberg the Florida Supreme Court

suggested exactly thatotingthat an insuranceagent whaohas beersued for failure to procure

adequate insuranc¢ean move for an abatement or stay of the claim on the ground that the . . .

action[against itlhas not yet accruédSee Blumberd/90 So. 2dat 1065. Thomashus contends
that a finding of fraudulent joinder would be impropercause #&lorida court would allow its
claims against Wilson tproceed (albeit in abeyancéjotion to Remand at 4-5.

Everest, on the other hand, pointsseveralpostBlumbergdecisions in which-lorida
courtshave found that the appropriate rem@uthese circumstancés dismissglnot abatement
SeeOpposition to Motion to Remand [ECF No. 11Ba¥. In particular,more than a decadster
the Florida Supreme Court’s decisiorBlumberg a Florida intermediat@ppellatecourt heldhat,
because an insured’s “premature” claim against its ageifitrfot be cured by the passage of
time,” but “will only be cured by a finding thdthe insured’s]claim is not covered by the
[insurance] polies, the appropriate remedy is a dismissal without prejudice, rather than an
abatement Wells Fargo Ins. Servs. USA, Inc. v. Blacksh&86 So. 3d 1235, 1239 (FRdDist.
Ct. App. 2014)In Everest’s viewthen,a state court would dismi¥gilson—Ileaving onlydiverse
partieshere

Given thisabateor-dismissuncertainty,one might assumthat Everest's accusation of
fraudulent joinder must faitespeciallysince ‘any uncertainties about state substantivé raust
be decided in favor of the plaintifhee Crowgl13 F.3dat1538. Indeedsomefederal courthave

employedprecisely thigeasoning imejectingdefendants’ claims dfaudulent joinderSee, e.g.



Partners for Pets, Inc. v. S. Owners Ins., @019 WL 8063984, at *2 (N.D. Fla. May 13, 2019)
MLP Tractor Work, LLC v. Convington Specialty Ins., G219 WL 8112466, at *1 (N.D. Fla.
Apr. 1, 2019).

But other courts-perhaps even a majorityhave come out the other waylding that the
insurance agent was fraudulently joireetd denying remané&ee, e.g.JWC Hamptons, LLC v.
Empire Indem. Ins. CoNo. 1962232CIV-SINGHAL (S.D. Fla. Jan. 24, 2020ECF No. 3,
Witkin Design Grp.2016 WL 1572964, at *Although hese decisiongary in their reasoning
they allappear to rehon the fraudulenfeinder doctrine’scentral objectivg which are“not to
reward abusive pleading by plaintiffs, and to protect defendants’ statigfioryorremove. Wright
& Miller, 14C Fed. Prac. & Proc. Juris. 8 3723.1 (Rev. 4th. élcheseobjectivesare plainly
implicatedin cases like this onevhereaninsured sueis non-diverse insurancagentfor claims

that are(admittedly)not yet ripe—andwhich, indeedmayneverripen—andthereby deprigsits

2 Some of these decisions camdé, despite the tension betwddombergandBlackshear
that the “overwhelming weight of authority favors dismissal over an abaterSewst, ©.gWitkin,
2016 WL 1572964, at *3. While this may be so, the fraudulent joinder doctrine, as set out by the
Eleventh Circuit, requires “no possibility” that the insured can state a tiastate courtTriggs
154 F.3dat 1287.

Other decisions suggest that it simply does not matter whether the case sseatisori
stayed: the dispositive point, these cases suggest, is that the plaintijff saamopresentcause
of action against the ager8ee, e.g.JWGC No. 19-62232CIV, at 4. But it is not clear why this
should matter. The fraudulent joinder doctrine is premised on the propok#ipa tase should
not be remanded for lack of diversity jurisdiction when the state court would (undoubtedigsdism
the nondiverse defendant in any event. A stay of the-dimerse defendant, by contrast, would
not similarly transform a nediverse case into a diverse one.

Still other decisions analyze the agent’'s motion to disbm$srethe motion to remand.
See, e.gPebb Cleveland, LLC ¥ireman’s Fund Ins. Cp2015 WL 328247, at *3 (S.D. Fla. Jan.
23, 2015). And, having dismissed the fdiverse insurance agent, these courts proceed to deny
the motion to remand on the ground that only diverse parties remain. But this procedural
maneuveng appears to put the cart before the horse, as federal courts musil(gepeaking)
circumscribe the contours of their jurisdictibaforereaching the merits of a party’s substantive
claims.See, e.gSteel Co. v. Citizens for a Better EnB23 US. 83, 98 (1998)noting the two
centuries of jurisprudence affirming the necessity of determining jatigdibefore proceeding to
the merits).



diverse insurer aheright toremove the case federal court. A theJWCCourt explained:
Parties should not be encouraged to file claims thatmaagr ripen. Filing these
claims forces the insurance agent to Aleeponse and prompts the parties to

litigate what is theappropriate remedy pending adjudication of the underlying
action. This is a waste of the cdsrand the partieg’esources.

See JWCNo. 19-62232IV-SINGHAL, at 4 (quotindgronshore Indem., Inc. v. Banyon 1038,
LLC, 2013 WL 4711155, at *8 (S.D. Fla. Aug. 30, 2013)).

Fortunately this Court need not decidehetherWilson has beerfraudulently joined
because, nderclearEleventh Circuit precedent, Wilson is'mominal party. In so findng, this
Courtat once spurn&abusive pleading,preserveshe parties’ resources, and protects a diverse
defendant’s right of removatall without wading into theunresolvedconflict that has arisen
between courts in this Cirdudn the thorny questiorf raudulent joinder

2. Nominal Party

Courts must disregafthominal partiesand restheir assessment pirisdiction only upon
the citizenship of real parties SeeThermoset849 F.3dat 1317 (citing Navarro, 446 U.S.at
461). Although “here is ndorightdine rule for distinguishing between real and nominal pafties
the Eleventh Circuit has provided some guidattd=irst, nominal parties are “neither necessary
nor indispensable” to the actioidl. The “ultimate test,” in ti$ sense, is “whether in the absence
of the defendant, the Court can enter a final judgment consistent with equity and good censcienc
which would not be in any way unfair or inequitable to plairititfi. Secongnominal partiegither
do not have a “real and substantial stake in the litigation” or do not exesaigsténtial control
over the litigation.”Broyles v. Bayles8878 F.2d 1400, 1403 (11th Cir. 198jnphasi®omitted.
Wilson is for three reasong, nominal party under each of these tests.

First, Wilson is “neither necessary nor indispensalidetausdinal judgment wouldhot

be “unfair or inequitable” in Wilson’s absencko the contrary;Thomas concedes thaa ‘trial



court. . .has discretion to either dismiss or ab#teclaims against Wilson, belying any contention
that Wilsonis somehow indispensable to this caS8eeMTD Opposition at 3And, indeed,in
similar circumstances;ourtsregularly dismissnsurance agents, like Wilson, while tbhase
against the insureproceedsSee, e.¢g.JWC No. 1962232CIV-SINGHAL, at 4 (dismissing
insurance agentWVitkin Design Grp.2016 WL 1572964, at *@&ame) AIX Specialty Ins. Co. v.
Members Only Mgmt., LLR019 WL 1359730, at *2 (S.D. Fla. Mar. 26, 2019) (saf@eanston
Ins. Co. v. Priced4Limos, LLNo. 1314177CIV-MARTINEZ, at 5 (S.D. Fla. June 11, 2015),
ECF No. 86 (samePebb Cleveland, LLC v. Fireman’s Fund Ins. (015 WL 328247, at *3
(S.D. Fla. Jan. 23, 2015) (samgrnandez v. Infinity Indem. Ins. Cd4 F. Supp. 3d 1220, 1223
(S.D. Fla. 2014) (sameBlackshear136 So. 3dt1239(same) And this makes sense. The Court
can—and must—fully adjudicate the cosrage questiobeforeit can reachThomas’claim that
Wilson procured inadequate coverage. Wilson’s presentels very muchunnecessaryo this
Court’s adjudication of thantecedent coverage action.

For this reason, this case differs materidllyn Thermosetwherethe Eleventh Circuit
rejectedthe argumentthat a nordiverse defendant was merely a nominal paBgcause the
plaintiff in Thermosehad brought g@roduct liabilityaction,the question of liability woulsheed
to be allocatedat trial in a manner‘proportional to [each defendant’s] percentage of fault
Thermoset849 F.3dat 1318.The presence of bofhhermosetlefendants at a single trial was,
therefore, necessary so that the jury could apportion liability between Hem, by comtst
everyoneagreesthat Wilson cannot participate in Thomastrial againstEverest Wilson’s
presence, in fact, would be tremendously confusing to the jury, since Thomastta@aiWilson
failed to procure adequate coverage directly contradicts Thomas’ pnoosition, which ighat

Everestis bound to coverage lihie (adequate) policyVilson (properly) procured.Unlike what



happened imThermosetthen,Thomasmay proceed to a separdtial againstwWilson only ifit is
first unsuccessfuh its action against Everest

Thomas hasadvancedo argumentsor its position thaWilson's pregncein this lawsuit
is “necessarand indispensabler that in Wilson’s absencdinal judgment would béunfair or
inequitable.”See generallyMotion to Remandt 6—7.1t has thus waived any such clairBgeln
re Egidi 571 F.3d 1156, 1163 (11th Cir. 20q9Arguments not properly presented in a party
initial brief . . .are deemed waivel. In the interests of fairness, howewie Courtwill consider
two possible argumenia support of Thomas’ viewFor one,Thomas could argue that it would
be unfairfor the Court to require to litigateseparatelyagainst Everest and Wilséecausgto do
so,it would need tgay two filing feesBut “there is no inherent unfairness in requiring a party to
pay the nominaliling fees required to bring an action in the appropriate Court possessing
jurisdiction over a plaintifis claims, and Plaintiff in this case has not indicated[ifhas unable
to pay those fe€sJohnson v. Express Serv. Messenger & Trucking, 2008 WL 2944899, at
*6 (S.D. Fla. July 25, 2008).

Thomas coulalso saythatseparate and parallel lawsuits could resulbhaonsistent (and
unfavorable) rulingsAfter all, this Court could findin Thomas’ suit against Everegtat Thomas
hasno coverageonly for a state court toonclude—n Thomas’ separateaseagainst Wilsor—
that Wilson is not liable becausthereis coverage This District, however, has facedand
rejected—this concernbefore As the Court put itn a simila context such unfavorable rulings
would not put the insuredor any other party-“at risk of incurring double, multiple, or
inconsistent obligationsS.-Owners Ins. Co. v. HaydeR009 WL 3818379, at *5 (S.D. Fla. Nov.
13, 2009) Theinsured, to bsure,“could simply lose both actions, but that is a risk every litigant

takes.”Id.; see alsoPriced4Limos, LLC No. 1314177CIV-MARTINEZ, at 5 felying onS.-



Ownersin rejectingan insured’s claimthat dismissal ofts insurance agenwould raisethe
“specter” of inconsistent judgmentsIWG No. 1962232CIV-SINGHAL, at 4 (rejecting the
insured’scontentionthat dismissal of the insurance agent “may result in inconsistent verdicts”).

SecongdWilson is a nominal party because it does not hdvead and substantial stake in
the litigation” and becausi does noexercise “substantial control over the litigatioBroyles
878 F.2dat 1403 (emphasis omittedh fact, Wilsonhasaskedto be dsmissed from thisawsuit.
And, while Thomasopposes that request, everagres that, at a minimum, its claims against
Wilson should be stayeWilson, in short, has no contrellet alone substantial contrelover this
litigation. Wilson alsohas no“real and substantial stake in the litigatidnAfter all, Thomas’
claims against Everest can result in one of two possible outcomes: If Thomassptbeailthe
case against Wilson is mooted; if Thomas loses, then Thomas will file a separaieagainst
Wilson, in which Wilson will have a full andair opportunity to protect itewn interests Either
way, Wilson’s “real and substantial” interests are simply not at state

Again, the Eleventh Circuit’s reasonimginstructive.ln a case arising from a car crash
the court held thathe plaintiff's insurerwas a nominal party whoseitizenshipneed notbe
consideredn the diversity calculusSee Broyles878 F.2dat 1406.The court rested its decision
onseverafactors Id. at1403—-06. Butas relevant here, tlo®urt notedhat the “essential nature”
of the “present proceedings” was “an action in tort between diverse cjtizendich the insurer
may, depending on the outcome of the underlying Segicape any financial obligatiofidd. at
1405.Moreover, the court exgined “[W]hile [the insuer] has a financial stake in the litigation,
it is not a real party in interest for purposes of determining diversity. In this[tesmsurefs]

liability is contingent and indirec¢t.d. Swap ‘insuref for “insurance agerit and the Eleventh
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Circuit’'s holding squarelylisposes of this case

Third, the Court finds persuasive the Middle District of Florida’s decisiddatro Marine
Inc. v. Essex InganceCo. 2011 WL 6328255, at *4 (M.D. Fla. Dec. 15, 2QIlhere, asere,
an insured brought a coverage claim against its insurer and a failuretwepetaim against its
insurance agenf he insurer removed the caseer theagent'sobjection.Because¢he nominal
party doctrinealso provides an exception todlgeneral rulethat all defendants must agree to
removal, the question Mobro Maring as herewas whether the insurance agent is a real or only
a nominal partyld. at *2.

The courteasily concludedhat theinsuranceagent wagust a nominal partyThe court
agreed that the agent haan'interest in the outcome of the coverage issue in the sense that the
determination of whether or not coverage exists under the policy determines whether or not
Plaintiff may proceed againghe agentpn the failure to procure clainidd. at *4. But the court
was “not convinced that such interest makkies agentja necessary or indispensable party or that
it would be inequitable or unfair tithe agent]or Plaintiff to render a final judgment on the
coveragdclaim]” in the agent’s absendel. Crucially, the court explained that the agent were
not a nominal party, “the result would be that the Defendant concerned only with contimgjent a
premature claims would be permitted to dictate whether other diverse Befendith non
contingent claims asserted against them have access to a federdl tdririkewise, here the

Court is not convinced that the contingent, indirect, pregnatureaction againswilson should

3 As theBroylesCourt pointed out, the litigation against the insurer was contingent and indirect
because: “First, the plaintiff must be awarded damages greater than the amoumtiothe
defendant’s own insurance company has responsibility. Second, before liahyitgemimposed

on [the insurer], the issues of coverage must be litigaBrdyles 878 F.2d at 1405. In this sense,
the insurer was “twice removed from direct liabilityd. The same is true herEirst, Thomas
must lose the coverage acti@econdThomas must prevail in its separate suit against Wilson.
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deprive a diverse defendantaifcess to &éederal forum.

Because the amount in controversy exceeds $75,000 and the real parties to this controversy
are completely diverse, this Court has jurisdiction dkiexr caseThomas’ Motion to Remand is
thereforeDENIED.

B. TheMotion to Dismiss

Everest as dscussedmay not havgconclusively established thathomas fraudulently
joinedWilson. Neverthelesghe Cour—assured of its own jurisdictienis satisfied theThomas’
claims against Wilson should be dismiss®dhile Thomas contends that this Court, iis
discretion,should abate-rather than dismissthese claimsthe Court finds, for the following
three reasons, that dismissal is the proper cthese

First, “the trend in this District has been to dismiss the premature claims agaunsince
agents without prejudiceWitkin Design Grp.2016 WL 1572964, at *8dismissing insurance
agent without prejudicas “premature); JWGC No. 1962232CIV-SINGHAL, at 4(same) AIX
Specialty Ins. C.2019 WL 1359730, at *Zsame) Price4dLimos, LC, No. 1314177CIV-
MARTINEZ, at 5 (same)Pebb Cleveland, LLQ2015 WL 328247, at *Bsame) Hernandez44
F. Supp. 3dat 1223 (same)see alsdBlacksheay 136 So. 3cht 1239 (same) The Court sees no
reason to deviate from this trend here.

Secondthis trend iswell-supported. Like the insuredsthe longline of caseslismissing
insurance agentss prematurelhomashas no present claim against Wilson. Thonmagact, may
never hae a claim against Wilson. As a resulpublic policy and judicial economy concerns
actually favor dismissal instead of an abatement or"stdligkin Design Grp.2016 WL 1572964,
at *3. After all, filing these premature claims “forces the insurance afgefite a response and
prompts the parties to litigate what is the appropriate remedy pending atiqudioé the

underlying action. This is a waste of the court’s and the parties’ resduroeshore 2013 WL
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4711155, at *8

Third, there is a serious constitutional questiorregarding whether this Court has
jurisdiction overThomas’prematureclaim. “Article 111 of the United States Constitution limits the
jurisdiction of the federal courts to cases and controversies of sufficiecrietenesto evidence
a ripeness for review.Cowan v. Provident Life & Accident Ins. C&018 WL 7577756, at *2
(S.D. Fla. Nov. 28, 2018) (quotirigigital Properties, Inc. v. City of Plantatipidi21 F. 3d 586,
589 (11th Cir. 1997)). I€Rowan this Courtconsiderea badfaith claim, which would notédccrue
until there hfd] been a final adjudication of liability undga] disability policy.” Id. The Court
dismissed the premature claim without prejudice because “a federal court shbekeruse
subject matter jurisdiction over claims that are not ripek.at *3. This reasoningpplies equally
to Thomas’ failureo-procure claims, which have not yet accrugecause the Court favors the
outcome that does not risk running afoul of Article Il of the Constititiderenzio v. LM Gen.
Ins. Co, 423 F. Supp. 3d 1354, 1357 (S.D. Fla. 20T8pmas’prematureclaims against Wilson
areDISMISSED.

—_—

The Court,therefore ORDERS and ADJUDGES that:

(1) the Plaintiff’'s Motion to RemanfECF No.6] is DENIED; and

(2) Defendant Wilson’s Motion to Dismiss [ECF Nel1lis GRANTED. Thomas’

claims against Wilson aif@l SM | SSED without prejudice. The Clerk of Courtshall

terminate Wilson from the docket.
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DONE AND ORDERED in Fort Lauderdalg-orida, thi21stday oMay 2020.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

cC: counsel of record
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