
UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

M iam i Division

Case Num ber: 21-60530-CIV-M ORENO

AUDE JESSICA RAPHAEL,

Plaintiff,

JM  FAM ILY ENTERPRISES, INCO. W ORLD
OM N1 FINANCIAL CORP., and AUDREY
DEM OSS,

Defendants.

ORDER DENYING M OTION TO DISM ISS

This case stelhs from Plaintiff's term ination from employment, which she claim s was due

to her race, national origin, and disability. Defendants are moving to dism iss the retaliation

claim s in Plaintiff s Fourth Amended Complaint arguing the Plaintiff fails to show she engaged

in protected activity and that there was a causal connection between that activity and her

termination. The Coul't fnds the Plaintiff s Fourth Am ended Complaint corrects the deficiencies

in prior iterations of her complaint and denies the motion to dismiss.

THIS CAUSE came before the Court upon Defendants' Motion to Dismiss (D.E. 37),

filed on Februarv 18p 2022.

THE COURT has considered

record, and being otherwise f'ully advised in the prem ises, it is

ADJUDGED that the m otion is DENIED. Defendants are instructed to answer the

the m otion, the response, the pertinent portions of the

Am ended Complaint by JulY 15. 2022.
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1. Backzround
. 

''

Plaintiff, A. .ude Jepsiça:R. gph..qrçl, is claiming hé..r çmployçr,discriminated ggainst her due To
. . . . . . , .

her race, national' origih, and.dijability. Attde Jessica Raphael is a black woman of Haitian

descent, whp iuffers ftom multiple pqlçrosis. She bçgan wqrking at JM F.amily Enterprises, Inc.
. 

'
' 

1 2013 as a Senioy (j' ustômçr Carè Re/resentative. The Fourth Amended Com' plainton October , .

alleges that JM Family Enterprises ahd World Omni Financiél Corp. were Plaintiff's joint

employers.

Plaintiff alleges that her supervisor, Audrey Demoss, treated her differently than other

similarly situated empl. oyeçs, who were not black or of H aitian descent. Specitk ally, she alleges

(i disparaging and d:grading remarks to her and repeâtedly questioned how sheDemoss ma e

achieved succejs in her position. Additionally, Plaintiff alleges Demoss wottld threàten Plaintiff

. 
' ' .

and make her feel unwelcome. X'nother Director, Sharon Viller, woùld mitromanage atzd single

Plaintiir ?or treatment that oiherëdimilloyèus did not receik e'. The Fom-th Amended Complaintout
. . . . 

'
. .

. . 
- 

. . . , 
' 

.

lleges that both Millerzand Demöàsewottld discrinznatorily diseipline Plaintiff b. y wrènglya

issuing wfite-ups and jlacing hef Jn pröbation;

Pléintiff allegeseiltat in 2616 she began cdmplaining to.lkeàecca Bell bf the tteatmènt she

received. Bell is a black wom an,.who selwed as à supervisor in th'e customer care departm ent.

plaintiff also complained to à mahqger named Ciristine. Plaintiff allejes there was no change in
' how she was treated by her immiàiàiè. supervisors. Plaintiftkallege: that sie Gscontinued to

' 
. . ( ;complain to Bell alïd Manager Cvijiine

. : .k
Fourth Amended Complqipt ttt !7j.

until the da' y she was wrongfully telnuinated.''

In M ay 2017, Plaintiff Wàs' diagnosed with rhultiple sclerosis. She imm ediatzly itlform ed
' 
. . .

1 ' by f-',tns Reyes aé'd bell of hèr diagnosis.' Plalntiff àdvised theher supervisors, Demoss, Jill an , ,

Dëfendants thât she wotzld nedd to take intennittçnt leave to ruèeive mebical tzeatment. Plaintiff
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'

allezes that as a result. her suoervisois would micromanace her and make disparaging remarks

bout lker medical condition. specifically, Demojs would kit closely behind Plaintiff and breathea

down her neck, whispering rude and cynicél commenis to Plaintiff. Plaintiff alleges Demoss
. : ,

lk löng diqtapces acr'oss the office anct then oqally discipline her about thewould force her to wa . .' : .

. '. .. . . , . . i.

f time it took lier to walk. Plaintii-f alleges' that she complained âbout the treatment tolength o
. . '

'( ' f . . '
Bell and M anager Clzristine, who failed to do anything to prevent furthet mistreatment of

Plaintiff.

Eventually, Plaihtiffwas placed on sizort-term disability. She retumed to work in October
. 

' ..

2018 and alleges her supervisors' trkatment worsened. Plaintif/would arriye to work early to get

an easier pqrldhg spoi. Somé days, Demoss would order her to move her cat, park farther away,

and walk Vck to the office. She alleges Demoss disparzged het debilitating condition on a

constaht, pervasive basis. Plaintiff clvims that aftet àhe rettzrneb from fnediùàl leave, her

i ànd managers, including Dùmoss and Manaker Cltristi'ne, isjued unjust write-ups andsupelw sors
' '

' 

19 t 151 intiff alleges they cbfiducted meetitlgscorrection letters relating to,her jo per ormance. a
, 

'

dtlring which they insistkd she review and finalize 25 contracts .per day despite her doctor's

' 
. j 

'

instructions tö revise the çontract quota. She states thay they did not complain about the quality

of her work during the meetings. Plaintiff alleges that she complgined to Nicholt Devâlle in the

Human kzsoutces Depattment and supçrvisor Betl about the bullying, beliqling, and unfair

discipline, but nothihg was done.

Approximately, otle week before her termination, Plaintiff was issued her last disctpline
. . . . . 

' 
.

by Miller and De Los Rèyes, whb suspended Plaintiffwitùout çxplahation. In response, Plaintiff

. - . 
' .

states she complained and objected about the wrongful suspe'ns'ion. She eyplained she felt the

suspensitm was unwarrauted.
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' 

(i nied reasonable accom' modations due to her disability.Plailttiffalso claims she was e

She requested to work frofn hom e, but Defendants denied the request. She requested a desk close

d in responsp, Dpfendapts movçd her desk fàrther away from thé bathroom.to the bathroom, an
. .'

Plaintiff requested from Human Resoùrces a new parking space closer to the bullding.
. 

'. .: :. .. ' . . - .

Defendants moved her to a farther pyrking space, which required.her to climb stairs. Plain. tif,f'

alleges she complained aàout this tfeajment.

b f d ts' Humqn Resöurces department ahd >anagemeht employeesOn Jutze 7, 2019, e en An

inated Plaintiff's employment. befthdahts told her she was being tetmihated for violatingterm
. 

' . . .

company policy: Plaintiff claims she wa4 not töld qbout the violati.on pyior to her termination,

and claim s it is pretextual.

.p1 Cottrt 's Prior Otder
. 

'

On January 1 1, 2022, the Cöul't efltered àlt Ofder Grâfliing in Pért and Denying in Part

D efendants' Motion to Dismisj'k th that order, the Court dijrrfisséd the claiins againyt the

supetvisor, Audrey emoss. The Court denied the motion to dismiss the 42 U.S.C. vj 1981 cléims
. 

'

as to JM  Family and W orld Omni as io the disparate treatment claim.
. 

'

The Court also 'Lismisled Plaintiff s ret.aliation claims lmder j198 1 and the Florida Civil

Rights Act without prejudice adklsing the Plaihtiff to allege .the Gsprotected activity and a causal

connection between ihe proteçted âctivity and Plaintifcs térmipation.'' For the samç reason, the

, Court dismlssed the Family and Medical Leave Act claim without prejudice as there is an 8-

month gap betweèn Plàintiff's FVLA leyve and her termination and no allegations that the

decisionmàker kriew of the protected activity.

B. Fourth Amehded Complaint

Defendants are again moving to dismiss certain counts irf PlaintiY s Foul'th Amended

Complaipi': Count 1 1 (Race Disùrimination under 42 U.S.C. j 198 1 - Wroflgful and Rdaliatpry ' '
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Termination against JM Family), Count 12 (ltace Discljmination under.42 U.S.C. j 198 1 -

jWrongful and Retaliatory Termination against World O1imil, Count 1 (Race Discrilpination

under FCRA. - Wrongful and Retaliatory Termination against JM Family), Count 14 (Race

Discrtmiùation in violation Qf the Flörièa Civil Rights Aci - Wmngful and Retaliatol'y

Termination againstW orld Omni), Cotmt 15 t'National Origin Disclimination in violation of the

Flprida Civil m ghts Act against ,JM Family), Count 16 (Natiohal Origin Discrimination in upder

the Florida Civil ltights Act against W orld Omni), Count 17 (Disability or Handicap

Discrimination in violation of the Florida Civil Rights Act against .1M  Family), and Cöunt 18

Disability or Handicap Discrimination in vi6létion of the êlor'id: Civil Rights Ad agaihst World'( 
, .

Omni).

11 Leual jtandard .

tç''f'o survive a motion to diszhiss, plaintiffs must do lhbre than metely stqte lejal

coiaclusions,'' instead plaintiffs mujt çillege some specific facmal basis for those conclùsiôns ot
. . . . . 

' .

. . '
, 

. . ,, , . rj j tj js .cjy. face dismissal of their claims. Jàckson v, Bellsouth Telecolhm., 372 F.3d 1250, 1 , .

004) When ruling on a motiop io dismiss, a couz't mus't view the complaint in the light most2 .

f b1e to the plaintiff atld accept tile plaintiff s well-pleaded facts.as true. See St. Joseph'savora
. 

-. ' . ' ' ' .

. . . : . 2 . . '

Hosp., lnc. v. Hosp. Corp. ofA, m. , 795 F.2d 948, 953 '(1 1th Cir. 1986). This tenet, htjwever, does
. 

' ' .

not apply to legal conclûsions. See W-ç/lfp-(# v. Iqbal, 129 S. Ct. 1937, 1949 (2009). Mgreover,

tsgwjhile legal conclusions can provide the framework of a complaint, they must be supported by

factual allegations.'.' .Id at 1950. Those (Elfjactual allegations.must be enough to raise a right to

relief above the speculative level ofl the assttmption that al1 of th8 complaint's allegaticms aze

true.'' BellAtl. Corp. v, Twomblyùssù U.S. 544, 545 (2007). ln sholt the complaint must not

5
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merely allege a misconduct, but rizùst denonstrate that the pleadef is entitled to relief. $qe Iqbal,

129 S. Ct. ét 1950.

111. Lecal.Anâlvslk .

A. Retaliation ahdïWrbnisful Tèrmihation Claimi
. 

. 
' 

y . . .Plaintiff brings bosh fedèral a14d stàte 1aw claims for retaliation bajed on her term ination

frorri employment. To state aprimafacie' case of retaliation under 42 U.S.U. j 1981, Plaintiff

must allege (1) she engaged in statutorily protected activityl' (2) she suffered an adverse
j 

. '

employment action; and (3) tLere wqs a causal relation between the two events. Pennington v.

City ofHuntsville, 261 F.3d 1262, 1266 (1 1th Cirf'2001). The Flörida Civil Itight: Act requires
. . 

- 
.

Plaintiff to prove th4 same elements. Buade v. Terra Grp., LL C, 259 So. 3d 219, 222 (F1a. 3d
. . '

r . : .) . ' .. . 
.j 

. . :
DCA 2018) (quotiilg S(. L ouis v. Flà. 1nt l Univ., 60 So. yd 455, 460 (Fla. 3d DCA 2011)).

1. Cozfn/â 11 dr 12.. Retaliation and Wronful Termination îlzWcr #) US.C. f 1981
. 

'

. 
' '

Defendants àrgue that Plaintiff s allegations fail to Jstablish that she engaged in

statntorily proteçted activity and that there was a causal connection bdween that activity and her

term inatipn.

'I'Q plead statutorily protected activity, é plaintiff rilujt pleâd thqt she has opposed an

unlawful epploymèntpractiqe éhd that she'ithp.d a'good faith, realonable belief that the employer
. 

' '' ' '

. . '

'' C Is v City ofèampa, 803 F. App'x 235 245was engaged in unlawful employnïeht practices. et . ,

1 1th cit. j020) (citations' bmitted). 'rhis treytes b0th a jubjzctive and objeqtive compohent to( 
. . .

the standatd. 1d tç-litis, a plaiptiff rhust allege both that gslie) honestly believed gherj employer

1( h ' belief was objectively reâsonable.was engaged in unlawful employment practicesà and t at g erq

Objective belief is meaàured against the controlling substantive law.'' ld (citing Butler v. Ala.

Dep 't ofTransp., 536 F.3d'12()9, 1214 (11th Cir. 2008))) Xh employee who complains about the
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supervisor'à treatment does not automatically engage in protect.ed actikity. See Murphy v. Cf@ of

Aventurq, 616 F. Supp. 2d 1267, 1280 (S,D. Fla. 2009) (finding on a motioh for sllmmary

judjment that complaiping about a policy or co-worker's behavior is not sufficient to

communicate a belief that discriminâtion is occurring). Simply complaining is not enough; arl

employee must link the complaint.to a protected charactetistic to state a claim. 1d.

In this Court's prior order, th: Coul't fotmd that Plaintifffailed to plead the details of her

protected acjivity, which prevented her from establishing that the protected activity wàs the but-

for cause of the adverge'action. Plaintiff's Foul'th Amended Conïplaint corr:cts the defciency.

Plaintiff alleges that in 2016, she complained of. Defepbants' discrimiqatory cpnduct toward her.
1 .

She explicitly conplained of how Demoss and Miller treated her. Unlike her Third Amended
' 

. r . . .

Complaint where Plqintiff failed 'tp ihdicate the timitm of her protected activity, the Fourth

l i t alleges'that in 2016. Plalntiff b':gan conlplaining to Rebecca Bbïl andAmended Comp a n , 
.

M anager Chzistine, who.
.wete 00th V' tmûjers in the customer jervice department. Plaintiff claims

. (

that she cömplained' to Nichole Devàlle in the Ilufllén ltesources Departpl/nt and Supervisor

Ijell about the bullying, beliuling qnd unfair discipline, but nothing was done. plaintiff adds that

lainvd about tàe discriniination tmtil the cta' te she was terminated on June 7, 2019.she comp

The Coul't finds that Plaintiff sufsciently alleges that she complained of discriminatoz'y

,

' 

tméut. specifically, ifl paragraph 73 àlaintiff alleges that 'dshe contipued to complain to Belltlea . . t
. 

. . 
, 

. j' . . 
' 

. t .' . '

and Manager christiue. Pla'intif?c'omplaiped about the racial disdiimination Srom 2016) tmtil the
' . :

h wrongiully term' inated.'' This àllegation lufsciently Ctates' that Plaiptiffdate that s e was
: . . . . ' . , . .: ' ' . . '

d in koiected aqtivity tlnder Title VI1 by opposing ail unlawful emplöyment prictice. Seeengage p ,
. . ' .

. 
'

t'; ' ()Oe-3; see crdur/èrl v. .uet. Gov. 'if.kas' hville', 555 u.s. 271, z16 (2009) (E'when42 .s.c. j 20

' t i ' ' b lief that the 'éinplofet.has'engaged in . t . a forman
.èmp oyee commulliùate: tô ef erhployel a e

.
-

Case 0:21-cv-60530-FAM   Document 41   Entered on FLSD Docket 06/27/2022   Page 7 of 10



. . - . ' ' . . . '

of employment discrimination, that commllnication'' kiftually always Tfùonstitutes the employee',s

ition fo the activity.'')oppos .
. ; ' . ..; J . . . ' ' .
b d ts argue tiat evert if Plaintiff en' gajed ln protected activity, she fail's toefen an

sufuciently allege causétion. tt-rhe turLen of dausàtion cq1.1 be rilèt by showing close te>poral

roximity beiween ttw staitorily protected activity anà the adverse employmentp
. . 

' 
. 

' ' ' ' '

action.'' see Thomas v. Cooper Ligbting, Inc., 506 f k3d 1.38i, 1364 (11th Cir. 2007). But mere

terhporal proximity, without morej fnust be Ssvery close.'' Id (citing Clark Coz/n/.y Sch. Dist. v.

Breeden, 532 U.S. 268, 273 (2001)). Plaintiff alléges that she continuously çomplained to Bell

d M anâger Christine about discrifninatory treatlent from 2016 until her termination. Plaintiffan

1so alleges that 'she complained to Nichole Devalle in the Human kesources Department, anda

tduman Regources was involved in the decisipn tn termillate her. At stuumél'y judgment, the

record will need to show the clole temporal proximity betweqn the statutorily protected activity

' ' . 'y
'

and the adveèsç employm ent action. It will need to show 'that there is a cumlection between the
- 

. . . '

protected activity and the decisibil (U terminéte hzl:. The Cogtt will also evaluate whether

Nichole Devàlle, who krïew of the cömplaints, acted in retaliation of thcise complaints. TV Court

will revisit the viability of Pl.aintiff's j 198 1 retaliatiop claims op' a complete recörd. See

Mzlrr/jy, 616 F. Supp. 2d at 1280 (decided on a mptiofl for sunifnaly jtldgrfznt).
' 

. .. ,' . . ' .

.J. tounts 13 through 16.. Reialiation under i.he F/yrfio civil Rights'Act '

The Florida Civll Rights igt, like T,itle'VII, requi'res a plaintiffto plead that she engaged .

in statutorily protected activity, there was an adverse employment action, and there was a causal

. . 
' .

' t) ' i the prutecte'ct expressibn apd the adverse actiöh. Buade,colmection between the palicipati p n

259 so. 3d at 222. Tlke court again finds that Plaintiff suffi:ielttly plèads tùat ghe complained
' . w . .

. ' L
about the discriminatibn to Bell andiM anager Christine from 2016 until the tlme of her
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termination.'plaintiff also complained to Htlman Resourcçs, whp participated in the decision to

terminate.her.employment. The Cpurt finds the allegatipns suffièient to state a claim, but

cautions plaintiff thai at summâv jud gmept, the couu Fill.çonsider the,tiping and substmace of

i
these complaipts to detefm ine çausatlon.

J. Counts 1 7 dr 18: Retqliatibn #zI: to Disability Discljminatiop N?7t#r the Florida Civil
Rights Act .

Defendan' ts t'nove to dismiss c' ouhts 17 mld 18 indicating that Plaintiff fails to allege the
, 

'

tim ing of hei com plaints of disability discrim ination. The Fourth Am ended Complaint alleges

that Plaintiff com plained at unspecified tim es in 2018 to Defendants about being bullied,

belittled, embo assed, humiliated, anld micromanaged becapse of her disability. In her response

to the motion to dismiss,' Plaintiffargues that her complaitlts of disability discrimination, like her

' While the Court is flotcomplaiùts of racial and national Urigin discrimination, were continuous.

i d that Plaintiff's allegaiiöhs show a pattdrn of continuous comjlaints showing protectedcotw ncè
. . . . . . '

activity mgarding her dicability, thè êourth Amended Compluint alleges that a week before her

i tion Plaintiff complaiheé abottt a mpngful suspension. That allegation is included in theterm na

section relàting to thè disability di'scrimiriàtiôn that she purportzély suffered. ln v'iewing the
. . g . . r ' .

Fourth Amuhded Complaint in the light most f>vorable to the P.laintiff, the Cpurt deniesxthe

. . . . , 
' . .

ion to dismigs,'but 'reiterates thaf to jurvive surzmary judgment, the recörd uvidbnce willmot
.

. 
'

. ' . J

h tö àhow that her complaint aboùt the svspension was sufficiently'related to her disability.ave

The Court dehies the mbtion to dismiss.

tila,'this M of 7une 2022.DUNE AND ORDERED ip Chàmbers at Miami, Plo
, 

'

' r

FEDERIC . ORENO
UNITED STATES DISYRICT JUDGE

9

Case 0:21-cv-60530-FAM   Document 41   Entered on FLSD Docket 06/27/2022   Page 9 of 10



Copies funtished to:

Counsel of Record
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