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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Mlaml D1v151on

Case Number: '21-a62510_-CIV.-MORENO
THE CORNFELD GROUP; LLC,

Plaintiff,

VS.

CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON SUBSCRIBING TO POLICY NO.
AMR-55418-01, INDIAN HARBOR
INSURANCE CO., QBE SPECIALTY
INSURANCE CO., STEADFAST
INSURANCE CO., GENERAL SECURITY
INDEMNITY CO. OF ARIZONA, UNITED
SPECIALTY INSURANCE CO.,
LEXINGTON INSURANCE CO.,
PRINCETON EXCESS AND SURPLUS
LINES INSRUANCE CO,, '
INTERNATIONAL INSURANCE CO. OF
HANNOVER, S.E.,

- Defendants.
/

ORDER DENYING MOTION FOR REMAND AND GRANTING MOTION TO
COMPEL ARBITRATION '

Plaintiff, The Cornfeld Group,_ LLC, brings this statutory bad faith case following an
arbitral award in its favor on its property insurance claims. Defehdants, the insurers, removed
this case under the removal provision of the Convention on the Recognit_ion and Enforcement of
Foreign Arbitral Awa_rds. Pléintiff moves for remand arguing its statutory bad faith insurance
claim falls outside the scope of the érbitration clause and therefore, the Court lacks jurisdiction
under the Convention. The Court finds the Plaintiff’s caée, which stems from the Defendants’
handling of Plaintiff’s insurance claim, is “concéivably related” to the arbitration prbvision such -

that there is jurisdiction under the Convention.
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Having found there is jurisdiction 1'_mder the Convention, the next issue is whether to
grant the Defendants’ motion to compel arbitration of t.he'bad faith claim. Because the arbitration
clause contaiﬁs a delegation_clause', ;che Court finds the arbitration panel should decicie the
threshold issue regarding the scope of arbitration. Aécojrdingly, the Couﬁ denies the motion for
remand and grants the motion to qompel arbitration. The Court stays the_casé pending arbitration
pursuant to 9 U.S.C. § 3. o |

THIS CAUSE came before the Court upon Plaintiff’s Motion for 'Remand (DTE' 8) and
Defendants’ Motion to Comi)el Arbitration (DE 4).

THE COURT has considered the motions, the responses, the pertinent portions of the
record, and being otherwiée fully‘advisecll in the premises, it is

~ ADJUDGED that the motion for -remand is DENIED and | the motion to compel

arbitration is GRANTED.

I. Background

This is a statutory bad faith action under Florida Statute § 624.155 arising from the
Defendants’ failure to timely pay for damages caused by Hurricane Irma t(; Plaiﬁtiff s properties.
Plaintiff purchased an insurance policy from Defendants, which provided coverage for over fifty
properties with total limifs of $170',219,763. On'.September 10, 2017, five of Plaintiff’s
properties sustained damages during Hurricane Irma. Plainﬁff filed a claim with the Defendants
on September 20, 2017. The Defendan.ts investigéted the loss and initially asserted that much of
the damage was pré-existing or non-existent.

On Novembér 6, 2017, the Defendants ré-inspected the properties and issued-a
Reservation of Rights Letter. The letter g‘enerally cited to exclusions under the policy, but did ndt
state which exciusions applied to each of the five properties. The Defendants sent a check for

$1.25 million but did not specify' what damages the check covered. Plaintiff continued to’

2
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* supplement the claim, and in July 2018, submitted a proof of loss. The Defendants did not accept
the pfoof of loss, but stated on August 13, 2018; that “they ha[d] not completed their
investigation into the c‘lairﬁ in order-to fully determine the amount of covered loss.” Defendants
| did not make any paiyment- to Plaintiff in response ‘ja the' proof of loss.

The parties decided to arbitrate the extent of damagés under fhe arbitratjbn clause. The
clause provides as fo}lows: |

C. ARBITRATION CLAUSE: All matters in difference befwéen the Insured and

the Companies (hereinafter referred to as the “parties”) in relation to this

insurance including its formation and validity, and whether arising during or after

the period of insurance, shall be referred tp_ an Arbitration Tribunal in the manner

hereinafter set out. Co

Thé arbitrators conferred on the case but were unable to agree on‘the amount of loss. As a
result, the Plaintiff filed a complaint in Browérd County segking enforcement of the policy’s
arbitration clause, iﬁcluding thé appointm_ent lof‘a neutrai arbitrator. The Defendants rémoved the
éasé and the federal district court éppointed a neutral umpire. On December 4, 2020, the |
appointed umpire entered an arbitr‘atidn award in favor of the Plaintiff for approximately $36
million. Defendants paid the loés in December 2020, 39 rhdnths after Hurricane Irma.

‘On October 19., 2021, Plaintiff filed this bad faith action in BrOwgrd County, and the
Defendants 'aga_in rembved the ca'se: The complaint alleges the Defgnda“nts breached their good
faith duties by failing_to settle in go'od‘vfaith, failing to promptly communicate with the insured,
failing to affirm or deny coverage for the clziims, ‘failin_g to brovide a w‘riﬁen statement that the

4c,laim is being investigated, failing to promptly‘p'rovide a reasonable 'expfanation in writiﬁg for
the denial of Plaintiff’s claims, aﬁd faili-ng to promptly notify Plaintiff of ‘any‘ additional

- information necessary for the processing of its claims.
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The Defendants removed this action. Plaintiff filed a motion to remand the case to state
court claiming that its statutory bad faith claim does not fall under the ambit of the arbitration
clause and the Court lacks jurisdicti.on. Defendants filed a motion to compel arbitration_ of the

bad faith claim.

IL Leﬁal Standard and Analysis
A. .Motion for Remand -~ ;

The issue in the motion for remand is whether the Plaintiff’s _sfatutory bad féith claim -

falls under the insurance policy’s arbitration provision, triggéring this Céurt’s jurisdiction under
the Convention' on the Recognition and Enforcement of Foreign Arbitral Awérds, 9 US.C.§
202, 203, and 205. The Convention i_s an international treaty that guaréntees citizens of sighatory
countries the right t'o- enforce ag'reéfncnts to érbitrate disputeé. Itis incorporafed into Cﬁapter 2 of
the Federal Arbitration Act, 9 U.s.c., §§ 201-208.

Section 203 of the Conveﬁfion provides thaf district courts have original jurisdiction over -

" an action “fall'ing under the Convenﬁon.‘” 9 U.S.C. § 203. Section 202 defines “félling under the
Convention” as: “An arbitration agrecmeht or arbitral award arising out of é legal relationship,
whether contractual ornot, which is considered as comrﬁerciél, inclﬁding atransaction, contract,
or agreement.” Section 205 allows for removal “where the subject matter of an action or
proceedings p_endi‘ng. in State court relates to an arbitration agreemeﬁt or award falling @der the
Conventio_ﬁ.” The Eleventh Circuit has joined other circuit coﬁfts to agrée that the “relates to”

~ language of “Se‘ctioﬁ 205 provides for broad removabiiity of cases to'fe'derai court.” Qutokumpu
Stainle&s USA, LLC v. Converteam, _SAS, 902 F.3d 13 16, 1324, (11th Cir. 2018) reversed on
other grounds, sub nom, GE Energy Power Conversion Fr. SAS v. Outukumpu Stainless US4,

LLC, 140 S. Ct. 1637 (2020). It states that “[thile the link between the arbifration agreement
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and the dispute is ndt boundless, the arbitration agreement need only be sufficiently related to the -
dispute such that it conceivably affects the outcome of the case.” This initial jurisdictional

inquiry is distinct from a determina;tibn of whether the pairties are bound to arbitrate. Id. (citing
Bautista v: Star Cruises, 396 F.3d 1289, 1301 (11th Cir. 2005). |

The question in this case is whether the bad faith claim “felates t0” th¢ arbitration
agreement, which the parties do not dispute falls under the anvention. Here, thé Plaintiff argues
that the béd faith claim doés not sufficiently “relate to” the insurance policy to create federal |
jurisdiction under the Convention. To determine if Plaintiff is correct, the Court must engage in a
two-step inquiry to determine jurisdiction, limiting th¢ examination to the pleadings and the
removal notice. 9 U.S.C. § 205. First, the district court should determine whether the notice of
femoval describes an- arbitration agreement that may “fal][] under the Convention.” Qutokumpu,
902 F.3d at 1324. This is not in dispute; The arbitration égrEGment falls under the Convention.
Second, the district court must determine whether there is “a non-frivolous basis to conclude that
agreement sufficiently “relates to” the case before the court such that the agreement to arbitrate
could concéivably affect the outcome of the case.” Id. The parties disagree on this point.

The arbitration clause here states that the parties must arbitrate all disputed matters “in
relation to this insurance.” Plaintiff argues that the agreément to arbitrate disputes under the
insurance policy does not eﬁcompass Plaintiff’s statutory bad faith claim, and therefore, remar_ld
is proper. The ques_tién is whéth,ér it is “conceivable” that the arbitration provision affecté the
outcome of the case. It does. Pl‘aintiffs statutory bad faith claim arises from the Defendants’
alleged failure to timely adjust Plaintiff’s Hurricane Irma-related commercial property insurance
claim and to timeiy pay amounts owed under the insurance policy. There is a conceivable

connection between the Arbitration Clause and the Plaintiffs‘q,laifn‘. The Court finds that even
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though it is not a claim fo_r'-coverage, the bad faith claim meets this low threshold and the Court
haé jurisdiction under the Convention.
B. Motion to Compel Arbitfation
Having found the éourt has jurisdiction, the Court must next examine whether it is

proper to compel arbitration of i’laintiff’ s statutory bad faith claim. “In dec‘iding a motion to
compel arbitration under the Convention Act, a court conducts ‘a very limite_d inciuiry.”’ Bautista
v. Star Cruises, 396 F,3d 1289, 1295 (11th Cir. 2005) (citations omitted). Under that inquiry, “in
the absence of an affirmative defense, a district court must cohlpel arbitration under the
Convention if four jurisdictional requirements are met.” A'lblerts v. Royal Caribbean Cruises,
Lt , 834 i?.3d 1202, 1204 (11th Cir. 2016)_. The Court must determine whether these four prongs
are met prior to compelling-arbitration: (1) there is a written agreement within the meaning of ‘theb '
Convention; (2) the agreement provides for arbitration in the territory of ;1 Asignatory of the
Conventidn; (3) the égreement arises out of a legal rela_tionship, whether contractual or not,
which is considered commercial; and (4) a party to the aéreemeﬁt isnot an American citizen.
Northrop & Johnsons Yachts-Ships, Inc. v. .Ro‘ya'l Van Lent Shipyard, B.V., 855 F. App’x 468,
472 (11th Cir. 2021). As noted, szfpra, the Convention is also incorporated‘ir'l-t(‘) Chapter 2 of the
Federal Afb‘itration Act, which is a c.ongressional declaration of a liberal federal policy favoring’
arbitration agreements. Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 103 S. Ct.
927, 941 (1983). “Any’dbubts concerning the scope of arbitrable issues shouid be resolved in
favor of arbitration.” Id. .at 941.. The strong policy favoring arbitration “applies with special force
in the field of international commerce.” Mitsubishi Motors Corp. v. Soler Chryﬂér—Pl}rhouth,
Inc., 473 U.S. 614, 631 (1985).

* Plaintiff only disputes whether prong two is met — whether the agreement provides for

arbitration of this bad faith claim. Plaintiff argues that its cause of action for bad faith does not

6
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involve a difference of opinion between the Insured and the Insurers with respeét to the
application of insurance covefage, but rather is a dispute rega;ding the Insurers’ performance of
their duties under F lorida law. Plaintiff argues the Insurers’ misc.'onduct. does not fall uﬁder the |
ambit of the arbitration clause, which requires arbitration of “all matters in difference between
the Insured and the Companies, . . . in relation to this insurance, including its fdrmation and

N " validity[]” | |

‘ As the Court must resolve all doubts in favor of arbitration, the Court finds that the bad
faith claim “relates to this insurance.” The clause does not limit arbitration to cc;verage disputes
but to any claim t_hat relates to the parties’ insurance relationship. Even if this were not the case
and the claim is outside the sC§pe of _the arbitration brovision, the clause delegatés that decision_
to the Arbitration Tribunal. The agreement here contains a broad delegation clause,
encompaésing all issues 6f “formation‘arnd validity.” See Jones v. Waffle House, Inc., 866 F 3d

1257, 1264 (11th Cir. 2017) (“Among other things, the parties inay égree to arbitrate gateway

. questions of arbitrability including tlie enforceability, scope, applicability, and interpretation of

the arbitration agreement.”). Courts construing identical policy wording have uniformly - |

concluded that this language constitutes a broad delegation clause, giving the arbitration panel

‘ exclusive authority to resolve threshold issues of. arbitrability, inchidirig its validity and scope.
See Ytech 180 Units Miami Beach Inv. LLC v. Certain Underwriters at Lloyd’s London, 359 F.
Supp. 3d 1253, 1265-66 (S.D. Fla. 2019); Corpus Christi Island Apt. Villas Mgmt. Grp. LLC v.
Underwriters at Lloyd’s London; (S.D. Tex. 2019) (holding that given delegatiAon clause,
arbitrator should dec‘idé the arbitrability of statutofy bad'faith claim); 5556 Gasmer Mgmit., LLC
2 Underﬂriters at Lloyd’s London, 463 F. Supp. 3d 785, 790' (S.D. Tex. 2Q20) (“This Court -

' agrees that all means just that — all. But even if it somehow didn’t, the delegation clause on its
\
\
|
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b

face makes ‘formation and validity’ of the arbitration agreement part and parcel of ‘all disputes’
that must be submitted te arbitration.”).

- Where, as ilere, “an afbitration agreement contains a delegation provision — committing
to the arbifrator the threshold determination of whether the agreement to arbitrate is enforceable.

- the courts only-retam. Jurlsdlctlon to review a challenge to that spe01ﬁc prov1s1on ? Parnell 12

CashCalZ Inc., 804 ¥.3d 1142, 1144 (11th C1r 2015). “Only if [the Court] determme[s] that the
delegatidn clause itself is invalid or uhenforceable may' [the Court] review the enforceability of
the arbitration as a whole.” Parm v. Nat’l Bank of Cal., NA 835 F.3d 1331 1335 (11th Cir.
2016). Plaintiff does not challenge the delegation provision. Its argument is merely that the bad |
faith claim falls outside the scope of arbitration. Accordingly, the Court finds the delegation
provision is valid and compels the parties to arbitration. Parnell, 804 F3d at 1144,

Here, the Plaintiff also afgﬁes that the Eleventh Circuit has held that arbitration
agreements that prohibit statutory remedies are unenforceable. The arbitratien clause provides
that: “[t]he Arbitration Tribunal rﬁay not award exemplary, punitive, multiple, ‘consequential, or
other damages of_ a similar natﬁre.” Piaintiff claims that it seeks extrac_oﬁtractual and
consequential damages in the bad faith claim, which are outside the scope of the arbi’trétio‘n
clause. For this reason, Plaintiff argues the Court should deny the motion to compel arbitration.

Tﬁe Eleventh Circuit has held that a chdllenge to the enforceability of an arbitration.
agreement on the ground that it prohibits statutory remedies is not-a defense‘fhat may be-ra{ised”
under the Convention at the enfo‘rcefnen£ stage. Suazo v. NCL (Bahamas), Ltd., 822 F.3d 543,
546 (11th Cir. 2016). The iimited defenses allowed are that the agreeinent is “null and void,
inoperative, or incapable of beiriglI.)erformed.”- 1d There‘fore,Athe Court finds this defense to

arbitration is improper. Moreover, where there is a broad delegation clause, as is the case here,
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any dispute regarding the validity of the agreement to arbitrate is p’roperly.decided by the
AArbitratlon Tribunal. The Arbitratlon Tribunal should decide asa threshold matter whether the
bad falth claim falls out51de of the scope of that proceeding.

F inaliy, P,Iaintiff raises‘ a choice of law argument stating that if the Court compels
arbitr_ation, the case should return 'tot-the same Arbitration Tribunal to decide‘ the matter under
Florida law. Plaintiff’s choice of law and forum selsqtion arguments extend beand ihe scope of
the Court’s inquiry to decide the motion to sompel arbitration under the Convention. Moreover, |
the delegation clause squarely puts choice of law and. forum selection in the hands of the
Arbitration Tribunal. Having found arbitration is proper in this case, the Court stays the case

“pending : arbltration pursuant to 9 U.S.C. § 3. .//

DONE AND ORDERED in Chambers at Miami, Florida, this 2 % of June 2022.

UNI:TED STATES DISTRICT JUDGE
| Copies furnished to:

Counsel of Record



