
UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M iam i Division

Case Num ber: 88-2406-CIV-M ORENO

M ICHAELPOTTW GER,PETERCARTER,M d

BERRY YOUNG,

Plaintiffs,

VS.

CITY OF M IAM I,

Defendant.

ORDER DENYING PLAINTIFFS' VERIFIED M OTION FOR ATTORNEY S' FEES

AND COSTS

THIS CAUSE came before the Court upon the Plaintiffs' Verified M otion for Attorneys'

Fees and Costs (D.E. No. 553), filed on M ay 9. 2014.

THE COURT has considered the motion, the response, and the pertinent portions of the

record, and being otherwise fully advised in the premises, it is

ADJUDGED that the motion is DEN IED. On M arch 10, 2014, this Court granted the

parties' Joint Motion to Approve Settlement. The parties had reached agreement on moditkations

to the 1998 class action settlement and the Court approved the Addendum to the Settlement

Agreement. Now, the Plaintiffs request attorney's fees and costs inthe nmount of $485,086.30. The

Court agrees with the City that Plaintiffs have waived any request for attorney's fees under ! 25 of

the Agreement and Plaintiffs are not prevailing parties with respect to the City's motion for

m odification.
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Paragraph 25 of the Pottinger settlement 
reads as follows:

1X . Attorney Fees

The underlying litigation has spanned nea
rly tenyears

, duringwhich there were two trials and numero
us other hearingsb

efore the district court
, two appeals including two oral

arguments before the Coul't of Appeals for the El
eventhCircuit

, as well as extensive court-ordered negotiatio
ns andmediation b

etween the parties spanning eighteen months
, a11req

uiring substantial commitments of time a
nd professional

services on the part of more than ten att
orneys for the

plaintiffs over this period of time
. In light of the foregoing

and considering similar payments of att
orney's fees to

plaintiffs' counsel in other civil rights ca
ses, the City shall

pay to the Plaintiffs' attorneys the sum of $900
,000 as and for

attomey's fees and costs
, without any admission of liability to

pay such fees, but rather
, as part of the comprehensive

settlement to be adopted through the implement
ation of thisS

ettlem ent Agreement
. Additionally, said payment is made

to conclude all claims for attorneys fees in the u
nderlyingliti

gation, including pending appeals
, and inregardto al1 other

matters connected with this Settlement Agreement
, exceptenforceme

nt proceedings, should such become necessary after
non-binding mediation as provided for below

.

The Court must give paragraph 25 its plain 
meaning.See Norfolk Southern Corp. v. Chevron,

U S.A., Inc., 371 F.3d 1285, 1290 (1 1th Cir. 2004) (holding that where the pl
ain m eaning of an

agreement is clear, the court may not go bem nd the f
our corners of the document to look for

additional evidence of the drafters' intention
s). Unequivocally, the parties stated the payment was

made to conclude $(a1l other matters connected with thi
s Settlement Agreement

, except enforcement

proceedings.'' ! 25, Settlement Agreement. It cannot be said that paragraph 25 only add
resses

proceedings that occurred in the past
, as it specitically exempts future enforcement 

proceedings.

That being said
, the only exception is for enforcement proceedi

ngs, not for modification of the

Settlement Agreement
, which is what was before the Court on the City's motion. lt also does not
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exclude proceedings to defend the agreement from its purview . Accordingly, the Court finds the

language precludes a claim for fees generated by Plaintiffs' opposition to the City's request for

modification. Also signiticant is that the Addendum to the Settlem ent
, approved by the Court on

March 10, 2014, did not provide for an additional fee for Plaintiffs
.

M oreover, the Court agrees with the City of M iam i that Plaintiffs are not a prevailing party

at thisjuncture in the litigation. Plaintiffs argue they are entitled to prevailing party status based on

the prior litigation. Binta v. Gordon, 710 F.3d 608, 625 (6th Cir. 2013) (holding that once a plaintiff

is judicially determined by a consent decree to be a prevailing party, the prevailing party status can

carry over to subsequent litigation). The prevailing party may recover fees for work necessary to

enforce or defend the prior decree. 1d. Here, the terms of paragraph 25, excluding only enforcement

proceedings (i.e. not defense proceedings), preclude the Court from finding prevailing party status

canies forward to these proceedings.

The Court also cannot characterize Plaintiffs as prevailing parties on the City's motion for

modification because they settled short of a Court ruling on the motion. Having found Plaintiffs

waived any claim to attorneys' fees and that they are not prevailing parties in this modification

proceeding, the Court denies their motion requesting fees. 
,
...e.-.

DONE AND ORDERED in Chambers at M inmi, Florida
, this day of June, 2014.

s./ . 
z .y . . ......

>

FEDE O A. O

UNITED STATES DISTRICT JUDGE
Copies provided to:

Counsel of Record


