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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 06-20861-CIVHUCK/O'SULLIVAN
DWIGHT JOHANNES DOWNS,

Plaintiff,
V.

UNITED STATES,

Defendant.
/

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This matter is before the Court for a ruliog the issues presented during an evidentiary
hearing held on June 28, 2010 and July 16, 201@ Gdurt held the evidéary hearing for the

parties to present extrinsic idence relevant to construirtbe ambiguous contract term “non-

rocky, sandy material similar to that of the &xig beach.” This term appears in an agreement
between the U.S. Army Corps of Engineensd Dade County relating to a Miami Beach
renourishment project. At issue \ghether the term prescrib@sdiscretionary standard or a
mandatory directive. The answer determindgether the United States is immune, under the
discretionary function exception to the FederaltT@laims Act, from suit arising out of its
alleged failure to ensure that the material useithe beach renourishmeproject complied with
the term. For the reasons below, the Court fihds$ the disputed termrescribes a mandatory
directive and that Downs cgmoceed with this lawsuit against the United States.

. Background and Procedural History"

Dwight Johannes Downs broke his neck aras$ rendered a quadiggic in April 2003
when he dove into the ocean off of Miami Beamnd allegedly struck his head on a rock. The
area of the beach where Downs was injured was part of a large beach renourishment project in
the 1970s and 1980s. The renourishment profeailved dredging a f@e quantity of fill

material from offshore and adding it to eragliportions of Miami Beach. The project was

! For more background about this case, see théguewpinions by the Eleventh Circuit and this
Court. Downs v. U.S. Army Corps of Eng'r333 F. App’x 403 (11th Cir. 2009Powns V.
United StatesNo. 06-20861, 2007 WL 842136 (S.D. Fla. Mar. 20, 2007).
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executed by the U.S. Army Corps of Engirsedirough a local cooperation agreement entered
into with Dade County on October 12, 1972. Oftipalar significance, irthe local cooperation
agreement, “[tlhe parties mutually agree[d] that only suitable material will be used for project
beach fill, such suitable material being defined@s-rocky, sandy material similar to that of the
existing beacli Downs alleges that, despite this agreement, rocks the size of baseballs,
coconuts, and basketballs were included in the fill material.

In 2006, Downs brought thisisagainst the federal governmtdor negligence under the
Federal Tort Claims Act. Downs alleged that the U.S. Army Corps of Engineers negligently
undertook its duty to ensure tladsence of rocks in the matdriused in the renourishment
project, and negligently failed to warn abduatown potential dangers that resulted from its
actions, thereby proximately causing his injuries.

The government moved for summary judgiesrguing, in relevant part, that the
government was immune from suit under the disonatiy function exception to the Federal Tort
Claims Act? Specifically, the government argued tha local cooperation agreement did not
contain sufficient mandatory nguage to deprive the Corps of discretion in determining the

nature of material used for the fill materialhe Court granted the government’'s motion for

% The discretionary function exception precludesernment liability for any claim “based upon
the exercise or performance oetfailure to exercise or perform a discretionary function or duty
on the part of the federal agency or anplayee of the Governmentvhether or not the
discretion involved be abused.28 U.S.C. § 2680(a). There is a two-part test to determine
whether challenged conduct bygavernment employee falls withthe discretionary function
exception. Powers v. United State996 F.2d 1121, 1124 (11th Cir. 1993). First, the Court must
determine whether the challenged conduct wagatisoary in nature, i.e., whether the action
involves an element of choiceBerkovitz v. United Stateg86 U.S. 531, 536 (1988). The
exception “will not apply when a federal statute, regulation, or policy specifically prescribes a
course of action for an employee to follow. this event, the employee has no rightful option but
to adhere to the directive.ld.; see alsdAutery v. United State992 F.2d 1523, 1529 (11th Cir.
1993) (“Only if a federal statute, regulation, olipp specifically prescribea course of action,
embodying a ‘fixed or readily astainable standard,” will government employee’s conduct not
fall within the discretionary function exceptior(iiternal quotations omitted)). Second, if the
challenged conduct involves the exercise aicdition, the Court must determine whether the
judgment is grounded in considerations of public poli¢ynited States v. Gauberd99 U.S.
315, 322-23 (1991). If it has been determineat the discretionaryuhction exception applies,
the negligence of the government is irrelevadeeDickerson 875 F.2d at 1581 (noting that the
exception applies even to those actions constit@mgbuse of discretion). The burden is on the
plaintiff to prove that the dcretionary function exception, oncased by the government, does
not apply. OSI, Inc. v. United State285 F.3d 947, 951 (11th Cir. 2002).



summary judgment. In particular, the Cowtiid that the meaning of the contract term “non-
rocky, sandy material similar tthat of the existing beach” was ambiguous, and thus did not
prescribe a fixed or readily ascertainable stashdaAccordingly, the Cart found that the local
cooperation agreement did not deprive the governwiediscretion in dealing with rocks in the

fill material.

On appeal, the Eleventh Circuit also fouhdt the disputed term was ambiguous, but
concluded that the ambiguityddnot obviate the Corps’ duty tmmply with the contractSee
Downs v. U.S. Army Corps of Eng’'333 F. App’x 403, 410-13 (11th Cir. 2009) (“A contractual
duty does not cease to exist because the terthabfluty are ambiguous and require elucidation
by parol evidence.”). Instead, tli#eventh Circuit indicated that the term should be construed
using extrinsic evidence. As the Eleventh Circuit noted, only after the term has been construed
can it be determined whether the term wasi@efitly specific, embodying a fixed or readily
ascertainable standard, tabgect the government to sdit.The Eleventh Circuit remanded the
case to this Court to use exsia evidence to construe tharte The Eleventh Circuit also
directed the Court to consider all words i tlerm, including “similar to that of the existing
beach,” noting that it may provide a meadle standard for the Corps’ dutld. at 412.

The Court held an evidentiary hearimg June 28, 2010 and July 16, 2010 on the narrow
issue of the meaning of the clause “non-rockgndy material similar to that of the existing
beach.” The parties submitted documentary evidence and called witnesses to testify. During the
hearing on June 28, 2010, Downs called six lay witnesses (and introduced the deposition
testimony of a seventh lay witness) who wiengg-time Miami residents and frequented Miami
Beach before or during the 1970s. These witrsetestified from their own personal experience
that before the beach renourishment projectgetiesre no natural rockan the beach the size of
baseballs, coconuts, or basketballs. In factwitireesses either did not recall seeing any natural
rocks, or only recalled seeing small reckoughly the size of a young child’s hand. The
government called three witnesses: (1) Diane Gxlline Acting Division Chief for the Clerk of
the Board of County Commissiasefor Miami-Dade County; (2) Richard Bonner, a civil

% For example, the Eleventh Circuit stated that “if on remand parol evidence shows that the
parties agreed that the term ‘non-rocky, sandy material similar to that of the existing beach’
means that the fill material was to be no more than 5% rock by volume with no individual rocks
larger than 4 inches in diameter, then thandard is sufficiently specific to establish a
mandatory duty.”"Downs 333 F. App’x at 413 n.6.



engineer who worked with the U.S. Army Corps of Engineers from 1969 until 2007; and
(3) Douglas Rosen, a geologist who began working with the Corps in 1978. During Rosen’s
testimony on June 28, 2010, fevealed, apparently for the titime, that he and his predecessor

took samples of the beach before the renourishment project, and that there may be field notes
reflecting that information. The hearing wasadiped so Rosen’s field notes could be located.

The Court continued the evidentiary hearorgJuly 16, 2010, during which Rosen continued to
testify, and the government introduced into evice Rosen’s field notes and data from beach
samples taken between 1977 and 1979.

Il. Analysis

A. Findings of Fact

Having considered the testimony and evidefroen the evidentiary hearing, and as
explained below, the Court finds that the diggutontract term means a material consisting
almost exclusively of sand, with only a small gertage of interspersagavel no larger than
one or two inches in diameter.

The Court begins with thlanguage of the disputed terfnon-rocky, sandy material
similar to that of the existing beach.” Theutt notes that the wordaon-rocky” and “sandy”
are both adjectives thatodify the noun “material.” Thus, atuaal reading indicates that the fill
material should not have much, if any, rock, &mak it should consist primarily of sand. The
Court further notes that under atunal reading of the term, the phrase “similar to that of the
existing beach” modifies or gives meaningthe phrase “non-rocky, sandy material.” Indeed,
the Eleventh Circuit directed the Court to coesithe phrase “similar to that of the existing
beach.” Therefore, the state of the existing bgawcluding the existence or absence of rocks)
should help to clarify the meaning tbfe phrase “non-rocky, sandy material.”

The Court now turns to the extrinsic evidensubmitted by the parties. Neither party
called a witness from Dade County or from the U.S. Army Corps of Engineers who was involved
in the negotiation or signing of the local coogg®n agreement who calidirectly address the
intent of the parties to the agreement. Thegsfthre Court must rely on circumstantial evidence
to determine the meaning of the disputed teffhe Court begins witthe word “sandy.” The
Court finds particularly helpful a 1984 soil skfication chart from the Corps of Engineers
Shore Protection Manual thatas introduced during Douglas §an’s testimony on July 16.
(Defendant’'s Exhibit 65.) The alt shows classifications of differetypes of soil material in



ascending order—clay, silt, sand, fine gravel, se@ravel, cobble, and boulder—based on grain
size in millimeters. The chadompares the Unified Soils Glsification, which was the saill
classification system used by the Corps of Begis, with another Boclassification system
called the Wentworth Classification. Under the Gogwil classification system, the grain size
of sand ranges from 0.074 millimeters (fine sand) to 4.76 millimeters (coarse*samden
testified that a material is considered to bsandy material” if more tn fifty percent of the
material is sand. (Doc. #154, Hr’'g Tr. 31, Jaky, 2010.) Therefore, the Court finds that the
local cooperation agreement, by requiring “sandy reteérequired that aleast fifty percent of
the fill material have a grain size between 0.074 and 4.76 millimeters.

To further refine the meamy of the disputed term, theo@t now turns to the phrase
“similar to that of the existing beach.” In atiloh to Downs’ lay withesses’ testimony, the Court
again finds Douglas Rosen’sstgnony and evidence introducetliring his testimony to be
particularly helpful. Between 1977 and 1979,sBo and his predecessor at the Corps took
samples of the native beach. The purpose of the sampling was to compare the native beach with
material in the offshore borrowea. During thduly 16 hearing, the gemnment introduced into
evidence Rosen’s field notes shog the location of samples(Defendant’s Exhibit 63.) The
field notes show that samples were takeregtlar intervals along Mimi Beach between 79th
Street to the north and Government Cut atsiwethern tip of Miami Bach. At each location,
samples were taken at the mean low water line (i.e., zero elevation) and then, moving east into

the water, at regular elevation intals of negative 5, 10, 15, 20, and 25 fedit most locations,

* Under the Wentworth Classification, the graire of sand ranges from 0.062 millimeters to 2.0
millimeters. However, the Court will use the rig®’ classification system because it is more
likely that the Corps and Dade County had it imdnivhen they agreed tbe terms of the local
cooperation agreement. Moreover, the exact sizteBand is not particularly relevant to the
Court’s analysis.

® The field notes indicate that at some lomas along Miami Beach, only rock, and no sand, was
found at depths of 20 or 25 feet (and, on one aorad5 feet) below the mean low water line.
The Court does not find the existence of rock eséhlocations to be significant. During Rosen’s
testimony on June 28, he defined the “beach&xsnding from the dry portion of sand above
the water out into the water until “the beacimasdits the rock platform and there’s no more
sand.” (Doc. #151, Hr'g Tr. 110-1June 28, 2010 (discussing Dedant’s Exhibit 22-A).) The
rock encountered at depths of 15, 20, and 25dppears to be part of the “rock platform” and
not part of the beach.SéeDoc. #154, Hr'g Tr. 17, July 16, 2010 (“These samples and field
notes show that the beach pinched out and enemthe rock platform offshore at minus 20 to
minus 25 feet below mean low water.”).)



another one or two samples weaken at positive elevations to the west of the mean low water
line. The government also introduced ietddence a Supplementappendix to Addendum 2

of the Corp’s General Design Memorandum fa tenourishment project. (Defendant’s Exhibit
64.) This appendix, created in 1984, containsegdutical data about the renourishment project,
including gradation curves based the results of lab analyses of the samples taken from the
native beach. See, e.g.Defendant’s Exhibit 64, Corps 00213-Corps 00290.) The gradation
curves show the range of the grain sizes in saatple, as well as the grain size distribution. Of
particular significance, Rosen testified that the sesir(i.e., largest) mataticontained in any of

the samples was three-quarter inch gravéleePefendant’s Exhibit 64, Corps 00228.) And
even in that sample (which was taken at atliepi20 feet below the mean low water line), only
seven percent of the sample was coarser #and. Most, if not allof the other samples
contained an even smaller percentage of nat@odarser than sand.Taken together, this
evidence shows that the vast majority of theéemal on the existing beach was sand, and a very
small percentage (seven percent or less) efntfaterial was gravel with a maximum size of
approximately three-quiers of an inch.

This description of theexisting beach is corroboratday the testimony of the lay
witnesses called by Downs. These witnesselsp frequented Miami Beach before the
renourishment project, testified that they eitldid not recall seeing any natural rocks on the
beach, or recalled seeing only an occasional small rock. For example, one witness recalled
seeing coral and limestone rocks approximatteige centimeters (approximately 1.18 inches) in
size, or the size of her hand as a young chil2bc. #153, Hr'g Tr. 44-47, June 28, 2010.) None
of the witnesses recalled seeinmy anatural rocks the size of baskfacoconuts, or basketballs.
Nor did the government introduce anglevant evidence to the contrary. The government
introduced photographs of Mianileach from before the renourishment project that showed
man-made structures such as seawalls, groimsjedties that were constructed out of materials
such as wood, rock, and concret&edDefendant’s Exhibits 1-19.)The Court, however, does
not find that these man-made stwres are relevant to what tparties meant when they agreed
on the term “non-rocky, sandy material similar tattbf the existing beach.” By agreeing to use
“sandy material” to refurbish the beach, thetiparwere not contemplating materials such as

concrete and wood used in building seawalls,rgrgietties, or other man-made additions on or



near the beach. It is obvious that the partles not have in mind the existing man-made
structures when they entered into the agreement.

Finally, the Court finds it relevant that thiest dredging contradhe Corps entered into
for the renourishment project required that thlenfiaterial be no larger than two inches in
diameter. The Corps entered into the contfactPhase | of the renourishment project in
December 1976. The Phase | contracs gection titled “Beach Fill,” required:

If rock is encountered in thborrow area, the location of the

dredging shall be immediately ahged by the Contractor and any

rock deposited on the beach larger than 2 inches in diameter shall

be removed from the site of thweork and disposed of in areas

provided by and at the expensetioé Contractor and approved by

the Contracting Officer.
(Plaintiffs Ex. 13 at 5, § 2A, 1 3.£.) This suggests that the Corps may have understood the
local cooperation agreement to prohibit any fillter&l larger than two inches in diameter.

The government contends that the local evafion agreement could not have prohibited
rocks the size of basdlsaor coconuts because dredging andk removal technology at that
time was not advanced enough to remove rockbaifsize from the borrowed fill material. To
the extent borrow areas without rock could beated, this contention is irrelevant. Moreover,
rocks could be removed through processes dtieem dredging, such as passing the material
through grating screens or crushing any rock.atn, fRosen testified about the use of a “grizzly”
grating machine, with parallel bars that couldesa the material and remove rocks larger than
one inch in diameter. (Do#l151, Hr'g Tr. 132, June 28, 201@ge alsdDowns 333 F. App’x
at 412 (“Without weighing the evidence, we afsmte that the record fiects that rocks could

have been removed from the fill material bgans other than through tdeedging process, such

® The government argues that the Phase | Corigacelevant becausedhCorps entered into it

in 1976—four years after it entered into the looabperation agreement. The Court disagrees.
The Phase | Contract is relevant because Gbeps’ actions after entering into the local
cooperation agreement can hdipe Court discern the partie®wn interpretation of the
agreement.SeelLalow v. Codompl101 So. 2d 390, 393 (Fla. 1958) (Jfie actions of the parties
may be considered as a means of determininqtegpretation that they themselves have placed
upon the contract.”)see alsall S\MUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE
LAw OoF CONTRACTS 8§ 32:14 (4th ed. 1999) (“Given that tharpose of judicial interpretation is
to ascertain the parties’ intéms, the parties’ own practicedterpretation of the contract—how
they actually acted, thereby giving meaning to their contract during the course of performing it—
can be an important aid to the court.”).



as by passing the material through screens,ngrdlie sand, or crushing the rock, and that on
summary judgment the district court must vialN permissible evidence in the light most

favorable to the nonmoving party.”). Fingllthe government’'s contention is belied by the
requirement in the Phase | contract that any deposited on the beach larger than two inches in
diameter be removed from the beach by its contractor.

For the foregoing reasons, the Court caredtrthat term “non-rocky, sandy material
similar to that of the existing beach” as mmetke consisting almosexclusively of sand (as
defined by the Corps’ soil classification systemjth only a small percentage of interspersed
gravel no larger than one two inches in diameter.

B. Conclusions of Law

Having construed the disputed subject teitme, Court must determine whether the local
cooperation agreement, as construed, “spetifigaescribes a course of action embodying a
fixed or readily ascertainable standarddughes v. United State$10 F.3d 765, 768 (11th Cir.
1997) (quotingAutery v. United State992 F.2d 1523, 1529 (11th Cir993)). The Court finds
that it does. The Eleventh Circuit said thaextrinsic evidence “showthat the parties agreed
that the term ‘non-rocky, sandy material similathat of the existing beat means that the fill
material was to be [for example] no morerih5% rock by volume with no individual rocks
larger than 4 inches in diameter, then thangard is sufficiently specific to establish a
mandatory duty.”Downs 333 F. App’x at 413 n.6. The Court’s present construction is similar
to the Eleventh Circuit's example. Althoughet@ourt’'s construction might provide the Corps
with a certain degree of flexibility in deternmig the maximum percentage and size of gravel,
any rocks greater than one or two inches in diam&buld certainly falbutside the scope of the
local cooperation agreement. Accordingly, fBeurt finds that the term “non-rocky, sandy
material similar to that of the existing beacptescribes a “fixed or readily ascertainable
standard.” The Corps had “no rightfultigm but to adhere to [that] directivé.”Berkovitz v.
United States486 U.S. 531, 536 (1988). To the extent thatfill material did not comply with
this standard, including rocks asda as coconuts, baseballs, oshketballs that were included in

" Because the Court finds that the local coapen agreement provides a “fixed or readily
ascertainable standard,” the Court need eath the second prong of the discretionary function
exception test—i.e., whether a judgment wamigded in considerations of public policy.



the beach fill, as Downs contends, the governmeat'gluct is not protected by the discretionary
function exception, and the government is not immune from suit.
lll.  Conclusion

Accordingly, the Court finds that the tefimon-rocky, sandy materiaimilar to that of
the existing beach” prescribes a “fixed agadily ascertainable standard,” and that the
government is not immune from suit under thectgtionary function exception to the Federal
Tort Claims Act. The government’s motion feummary judgment (Doc. #22) is denied as to
the issue of immunity under tliéscretionary function exception.

DONE and ORDERED in Chambers, Miami, Florida, August 16, 2010.

Raul C. Huck
UnitedState<District Judge
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