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NOTICE OF REMOVAL OF ACTION PURSUANT TO
28 U.S.C. §§ 1332, 1441 (DIVERSITY JURISDICTION)

TO THE CLERK OF THE ABOVE-ENTITLED COURT:

PLEASE TAKE NOTICE that on this 11™ day of July, 2006, defendant Sidley Austin
LLP f/k/a Sidley, Austin, Brown & Wood LLP (“Sidley™), by its undersigned counsel, pursuant
to 28 U.S.C. §§ 1332(a), 1441(a), and 1446, respectfully submits this Notice of Removal of this
action from the Circuit Court of the Eleventh Judicial Circuit In and For Miami-Dade County,
Florida, Civil Division.

In support of the Notice of Removal, Sidley states as follows:

The Complaint

1. On or about June 7, 2006, an action was commenced against Sidley, in the Circuit
Court of the Eleventh Judicial Circuit In and For Miami-Dade County, entitled Mark J. Gainor v.
Sidley, Austin, Brown & Wood, LLP, Case No. 06 11257 CA 27. A copy of the Plaintiff’s
Complaint and Demand for Jury Trial (the “Complaint™) is attached hereto as part of Composite
Exhibit I. Sidley is the only defendant named in the Complaint. Sidley accepted service of the
Complaint through its counsel on June 13, 2006. See Declaration of Jonathan E. Altman, \

attached hereto as Exhibit I1. Q
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2. In the Complaint, Plaintiff Mark J. Gainor (“Plaintiff”) alleges nine causes of
action against Sidley arising out of Plaintiff’s participation in a tax strategy allegedly offered to
him by his accountants: Count 1 (Malpractice), Count 2 (Breach of Contract), Count 3 (Breach
of Contract Implied in Fact); Count 4 (Breach of Contract Implied in Law: Unjust Enrichment);
Count 5 (Negligent Misrepresentation); Count 6 (Fraudulent Misrepresentation); Count 7
(Breach of Fiduciary Duty); Count 8 (Tortious Interference with an Advantageous Business
Relationship); Count 9 (Violation of the Florida Civil Remedies for Criminal Practices Act).
Each of the causes of action alleges in excess of $2.0 million in damages.

Diversity Jurisdiction

3. This Court has original jurisdiction of this case pursuant to 28 U.S.C. §§ 1332 in
that it is a civil action between citizens of different states, and the matter in controversy exceeds
the sum of $75,000, exclusive of interest and costs. By virtue of 28 U.S.C. §§ 1441(a), this
entire matter is one which may be removed to this Court.

4. Plaintiff alleges that he is an individual residing in Dade County, Florida.
Complaint § 2. Defendant Sidley is a limited liability partnership organized under the laws of
the State of Delaware. See Declaration of Timothy F. Bergen, attached hereto as Exhibit “IIL,"
9 3. Sidley has offices in the United States in Chicago, Dallas, Los Angeles, New York, San
Francisco and Washington D.C. Id At the time of the filing of this Complaint, Sidley did not
have an office in Florida, and no partner of Sidley maintained a primary residence in the State of
Florida. Id, 9 4. Further, Sidley does not currently have an office in Florida and no partner of
Sidley currently maintains a primary residence in Florida. Id The Complaint does not allege
that Sidley was or is a citizen of Florida. See Complaint § 3 (“Sidley is a limited liability
partnership organized and existing under the laws of the State of Delaware with its principal

place of business in Chicago, Illinois.”).
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5. The amount in controversy exceeds the jurisdictional amount of $75,000,
exclusive of interest and costs. Plaintiff alleges that “as a result of Sidley’s” conduct, he has
“suffered damages including, but not limited to, over two million dollars ($2,000,000) in
professional fees and transactions costs” plus additional fees and costs incurred in connection

with his dealings with the Internal Revenue Service. E.g., Complaint, § 38.

Satisfaction of Procedural Requirements

6. Plaintiff first filed his claims against Sidley in the Eleventh Judicial Circuit of the
State of Florida In and For Miami-Dade County on or about July 7, 2004, in a matter captioned
Mark. J. Gainor vs. Sidley, Austin, Brown and Wood, LLP, Case No. 04-13731 CA (27)
(“Gainor I’). Sidley removed Gainor I to the United States District Court for the Southern
District of Florida on August, 12, 2004, where the action was assigned Case No.04-22058
(Moreno). Shortly thereafter, Plaintiff voluntarily dismissed Gainor I. Copies of the pleadings,
process and orders from Gainor [ are attached hereto as Composite Exhibits IV and V.

7. Copies of the pleadings, process and orders served upon Sidley in this action
(“Gainor IT") are attached hereto as Composite Exhibit 1.

8. Removal to this Court is timely. Sidley was served with the Complaint on June
13, 2006, the date Sidley’s counsel accepted service on its behalf. See Declaration of Jonathan
E. Altman, attached hereto as Exhibit II. Thus, this Notice of Removal is being filed within
thirty days after service of the Complaint as required by 28 U.S.C. § 1446(b). See Murphy
Brothers, Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 356 (1999) (holding 30 days for
timely removal begins after service of a filed complaint).

9. Removal to the United States District Court for the Southern District of Florida is

proper under 28 U.S.C. § 1441 because the Complaint was filed and the action is pending in the
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Circuit Court of the Eleventh Judicial Circuit In and For Miami-Dade County, Florida, Civil
Division.

10. A copy of this Notice of Removal will be filed with the Clerk of the Circuit Court
of the Eleventh Judicial Circuit In and For Miami-Dade County, and served upon all adverse
parties as required by 28 U.S.C. § 1446(d).

11. Sidley fully reserves any and all defenses, objections and exceptions, including
but not limited to, objections to service, venue and statute of limitations.

WHEREFORE, Sidley respectfully requests that this case be removed from the Circuit

Court of the Eleventh Judicial Circuit in and for Miami-Dade County, Florida, to this Court.

DATED: July 12, 2006
Respectfully submitted,

By: Mplunsha L) f%a/
Katherine W. Ezell
Florida Bar No. 114771
kezell@podhurst.com
PODHURST ORSECK, P.A.
25 West Flagler Street, Ste. 800
Miami, Florida 33130
Tel: (305) 358-2800
Fax: (305) 358-2382
Counsel for Sidley Austin LLP

Of counsel:

MUNGER, TOLLES & OLSON, LLP
355 South Grand Avenue, 35" Floor
Los Angeles, CA 90071-1560

(613) 683-9100/Fax (613) 683-5136
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CIVIL DIVISION
MARK J. GAINOR,
CASE NO.:

Plaintiff,
v.
SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendant.

/
PLAINTIFF’S COMPLAINT

AND DEMAND FOR JURY TRIAL
Plaintiff, Mark J. Gainor (“Gainor’"), an individual, sues Defendant, Sidley, Austin, Brown &
Wood, LLP (“Sidley”), a Delaware limited liability partnership, and alleges:

ALLEGATIONS COMMON TO ALL COUNTS
(Paragraphs 1 - 33)

1. This is an action for damages in excess of $15,000.00, exclusive of interest, attorneys’
fees and costs.

2. Gainor is an individual residing in Dade County, Florida.

3. Sidley is a limited liability partnership organized and existing under the laws of the
State of Delaware with its principal place of business in Chicago, Illinois.

4. Sidley is one of the nation’s largest law firms, with over 1,400 lawyers, multiple
offices and a practice both national and international in scope. At all times material, Sidley held
itself out to the public as possessing greater than ordinary knowledge and skill in the field of tax

planning.
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5. Sidley has provided legal services to Florida residents and has furnished legal opinion
letters to the Plaintiff, and others, in the State of Florida.

6. This action accrued in Miami-Dade County, Florida.

7. Jurisdiction over Sidley is based on § 48.193, Fla. Stat., because these causes of action
arise from Sidley individually and/or through its agent(s) doing one or more of the following acts:

a. engaging in business in the State of Florida by delivering legal opinion letters
in Florida and in providing legal representation to Florida residents;

b. committing a tortious act or acts within the State of Florida as alleged in
Counts [, V, V1, VIl and VIII of this Complaint; and

c. causing injury to persons or property within the State of Florida arising out
of an act or omission outside of Florida, as alleged in all Counts of this
Complaint, and actively engaging in the solicitation of Florida residents for
the provision of legal services.

8. In 1998, Gainor maintained an 81.2% interest in Gainor Medical Management, LLC
(“GMM?”) through direct ownership as well as through interests in two wholly-owned subchapter S
corporations, Bryan Medical, Inc. (“Bryan Medical”) and Gainor Medical U.S.A., Inc. (“GMUSA™).

9. Arthur Andersen, LLP (“Andersen”) had an established relationship of trust and
confidence with Gainor as his accountant, consultant, and financial advisor. Due to this relationship,
Andersen became aware of Gainor’s plans to sell the GMM business.

10.  Before the closing on the sale of his business, Andersen informed Gainor that it might

be able to recommend a certain strategy to help reduce his total tax liability on the planned sale.
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11. In January of 1999, GMM sold substantially all of its assets and subsidiaries; the
liquidation generated a total gain in excess of one hundred and twenty million dollars
(3120,000,000).

12.  After the sale, in or about March of 1999, Andersen, with Sidley’s express or implicit
authority, offered to Gainor a strategy designed by Sidley to effectuate a tax savings of
approximately seventeen million dollars ($17,000,000) related to the asset sale. Andersen explained
to Gainor that this tax shelter would be supported by a “more likely than not” opinion letter, upon
which he could rely, indicating that the deductions arising from the implementation of the strategy
(hereinafter the “Sidley Plan”) would be upheld, if challenged by the Internal Revenue Service (the
“IRS”).

13.  On or about August 20, 1999, Andersen sent to Gainor, via facsimile, a schedule
confirming the anticipated professional fees and transaction costs that would be incurred and the tax
savings to be realized from implementing the Sidley Plan.

14.  The total projected cost of the Sidley Plan included approximately two million, one
hundred thousand dollars ($2,100,000) in fees and transaction costs, of which four hundred thousand
dollars ($400,000) was allocated to Sidley.

15.  On or about September 1, 1999, Gainor authorized Andersen to proceed with the
Sidley Plan.

16. Unbeknownst to Gainor, beginning in or about January of 1996, Sidley had begun
implementing a plan to develop, organize, and sell unregistered abusive tax shelters under the guise

of legitimate, complex investment strategies.
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17.  Beginning in or about January of 1996 and continuing until at least October 15, 2003,
Sidley was organizing and promoting unregistered, abusive tax shelters, including, but not limited to,
transactions described by the IRS and identified as “listed transactions” in Notice 99-59 (Boss),
Notice 2000-44 (Son-of-Boss, BLIPS, COBRA), Notice 2001-16 (MIDCO), Notice 2001-45 (basis-
shifting shelter, FLIPS/OPIS), and Notice 2002-21 (CARDS), as well as certain other transactions
identified as Spread Options, Common Trust Fund, and Option Transfer; these shelters were
organized, sold, and implemented in conjunction with various accounting firms and investment
advisors.

18.  These abusive tax shelters created the appearance of substantial capital losses via a
series of transactions specifically designed to offset large capital gains, usually incurred as a result of
the taxpayer’s liquidation or sale of an investment position or business.

19.  Unbeknownst and undisclosed to Gainor, at some point in time prior to August of
1999, Sidley and Andersen agreed to work together to develop, organize and promote certain abusive
tax shelters, including but not limited to the investment strategy recommended to Gainor.
Andersen’s role included identifying and targeting prospective customers.

20.  Under this arrangement, Sidley authorized and encouraged Andersen to promise to the
prospective customers that Andersen would arrange for the customers to get legal representation
from Sidley that would in turn provide to them favorable, “independent,” more-likely-than-not
opinion letters. Andersen’s ability to promise the delivery of these opinion letters from Sidley was a
significant element in the promotion efforts. In fact, Andersen expressly conditioned its own
entitiement to professional fees, upon the delivery of these “more-likely-than-not™ opinion letters

from independent counsel.
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21.  After Gainor accepted the Sidley Plan, a series of complex and costly financial
transactions were conducted that were designed by Sidley to generate over seventy million dollars
(870,000,000) in apparent capital losses; all of Gainor’s ownership interests in GMUSA (by that time
having been merged into Lucor Special Investments, Inc. (“LSI"”)) and Bryan Medical were
transferred to MJG (a Georgia limited partnership in which Gainor held an 86.17 percent interest as a
limited partner).

22.  On December 10, 1999, the IRS released Notice 99-59, “Tax Avoidance Using
Distributions of Encumbered Property.” Notice 99-59 described certain abusive arrangements
factually similar to the Sidley Plan and warned that such transactions generate artificial losses
lacking economic substance and do not constitute the type of bona fide losses that are deductible
under the Internal Revenue Code.

23.  That same day, Sidley and Andersen discussed the impact of Notice 99-59 on the
Sidley Plan. Sidley advised Andersen that Sidley would still issue the favorable “‘more likely than
not” opinion letters, but that the opinions would have to address Notice 99-59. Sidley admitted to
Andersen that Notice 99-59 could impair Gainor’s ability to say that he relied in good faith on the
advice of a tax professional, but Sidley never communicated this to Gainor.

24.  Thereafter, in accordance with the Sidley Plan, on December 14, 1999, MJG sold its
stock in Bryan Medical for two hundred ninety-seven thousand, one hundred fifteen dollars
(8297,115) and reported an approximate forty million dollar ($40,000,000) capital loss from the sale.
Likewise, on December 23, 1999, MJG sold all of its stock in LSI for one hundred twenty-five
thousand, seven hundred seventy-five dollars ($125,775) and reported an additional thirty million,

six hundred thousand dollars ($30,600,000) capital loss from the sale.
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25.  After the transactions were finalized, on December 31, 1999, as promised, Sidley
delivered to Gainor two qualified tax opinion letters. These letters (over 50 pages in length each)
confirmed that the deductions claimed for the capital losses generated in connection with the subject
transactions would “more likely than not” be upheld if challenged by the IRS.

26. These opinion letters specifically represent that the subject transactions and consequent
deductions claimed would “more likely than not” be upheld if challenged by the IRS. Sidley, via
both its pre-transaction representations and finalized opinion letters, represented to Gainor that there
was a greater than fifty percent (50%) chance that these losses could legitimately be claimed as
deductions and would be upheld if challenged by the IRS. The opinion letters failed to disclose that
Notice 99-59 would impair Gainor’s ability to say that he relied in good faith upon the advice of a
tax professional.

27.  Atall times material, Sidley knew or should have known that the deductions were not
likely to be upheld if challenged by the IRS; this information was withheld from Gainor. Indeed,
Sidley knew or should have known that there was virtually no reasonable possibility that the
deductions would be upheld if challenged; this information was also withheld from Gainor.

28.  More specifically, Sidley knew, or through the exercise of reasonable care and due
diligence, should have known, that it was making one or more of the following material
misrepresentations or omissions in both its opinion letters of December 31, 1999 and in its
preliminary advice and directives:

a. misrepresentations as to the actual risk associated with entering into the

subject transactions;
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b. failure to disclose that the subject transactions should have been registered as
“potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor
lists needed to be maintained under 26 U.S.C. § 6112;

C. failure to disclose Sidley’s actual role as an organizer, promoter and seller of
these unregistered, potentially abusive tax shelters, its relationship with
Andersen and other large accounting firms, and related conflicts of interest
which precluded the rendition of objective and “independent” tax opinions;
and

d. failing to disclose Sidley’s concerns that Gainor’s ability to rely in good faith
upon the advice of a tax professional was impaired by Notice 99-59.

29. On December 22, 2001, the IRS published Announcement 2002-2, 2002-1 C.B. 304
(Disclosure Initiative), in which it encouraged taxpayers to disclose their participation in and tax
treatment of tax shelters in exchange for the IRS’s waiver of certain penalties under 26 U.S.C. §
6662.

30. On March 14, 2002, Sidley sent three letters to Gainor and related entities advising
them of the IRS voluntary disclosure program and “strongly recommending” the he consult with his
“regular tax advisor” regarding the terms and implications of the voluntary disclosure program and
the advisability of participating in same with respect to the transactions conducted in accordance
with the Sidley Plan.

31.  Further to Sidley’s correspondence to him of March 14, 2002, Gainor voluntarily

disclosed to the IRS his involvement with the subject transactions.
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32.  On January 20, 2006, Gainor filed Form 13750, Election to Participate in
Announcement 2005-80 Settlement Initiative. Pursuant to this settlement with the IRS, Gainor
accepted disallowance of the claimed tax benefits associated with the Sidley Plan in a manner
consistent with relevant published guidance and the facts and circumstances surrounding the
transactions. In its examination report, the IRS has proposed to disallow $68,350,964 of capital
losses resulting from the transactions, resulting in an approximate underpayment of tax in the amount
of $13,670,192.

33. Al conditions precedent to the maintenance of this action have been performed,
occurred or waived.

COUNT 1
(Professional Malpractice)

34.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

35.  Gainor and Sidley had an attorney-client relationship.

36. Sidley had a duty to represent Gainor with the reasonable care, skill, and diligence
ordinarily possessed and exercised by attorneys specializing in the field of tax planning, under
similar circumstances.

37. Sidley breached this duty and deviated from the acceptable standard of care for a tax
specialist by its conduct set forth above, including but not limited to the material misrepresentations
and/or omissions more specifically set forth in paragraph 28.

38.  As a result of Sidley’s breaches and deviations, Gainor entered into the subject
transactions and has suffered damages including, but not limited to, over two million dollars

(82,000,000) in professional fees and transaction costs incurred in connection with the Sidley Plan,
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additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure
Plan and related IRS dealings, exposure to millions of dollars in additional taxes, and lost
opportunities for proper tax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT 11
(Breach of Contract)

39.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

40. At all times material, Andersen had actual or apparent authority to act on behalf of
Sidley in connection with the implementation of the Sidley Plan.

4]1.  Sidley, through its agent, Andersen, and Gainor entered into an oral agreement. The
terms were that Sidley would represent Gainor and provide certain legal services. More specifically,
Sidley, working through Andersen, would advise Gainor on how to structure a complex set of
business transactions that would provide substantial tax savings related to the sale of his business.
Sidley further agreed to provide “independent,” legal opinion letters confirming the propriety of
these transactions and opining that the consequent deductions taken would more likely than not be
upheld if challenged by the IRS. In consideration thereof, Gainor agreed to pay Sidley four hundred
thousand dollars ($400,000).

42. The foregoing agreement constitutes an oral contract for the provision of legal services

and thus, there was an implied covenant by Sidley to exercise ordinary skill and knowledge in the
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rendition of professional legal services. Additionally there was implied covenant of good faith and
fair dealing,

43,  QGainor fully performed his duties under the contract. Although Sidley delivered the
legal opinion letters, it breached the contract by breaking both of the implied covenants set forth in
paragraph 42 above. Sidley breached these covenants by its conduct set forth above, including, but
not limited to, the material misrepresentations and/or omissions more specifically set forth in
paragraph 28.

44.  As aresult of Sidley’s breaches, Gainor entered into the subject transactions and has
suffered damages including, but not limited to, over two million dollars ($2,000,000) in professional
fees and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
incurred in connection with participation in the IRS Voluntary Disclosure Plan and related IRS
dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning,.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT 111
(Breach of Contract Implied in Fact)

45.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.
46. An agreement between Sidley and Gainor arose by implication given the facts and

circumstances surrounding the parties’ conduct.

10
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47.  Gainor conferred a benefit upon Sidley by paying four hundred thousand dollars
($400,000) to Sidley which was accepted as payment for legal services.

48.  Under ordinary circumstances, a reasonable law firm holding itself out as specializing
in tax planning, would reasonably expect to be required to render substantial, competent legal
services for such a benefit.

49.  Sidley breached the implied contract with Gainor in failing to render competent legal
services by, among other things: (1) failing to exercise such reasonable care, skill, and diligence as is
ordinarily exercised by attorneys specializing in the field of tax planning, under similar
circumstances; (2) failure to disclose that the subject transactions should have been registered as
“potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor lists needed to be
maintained under 26 U.S.C. § 6112; (3) failing to disclose Sidley’s actual role as an organizer,
promoter and seller of these and other unregistered, potentially abusive tax shelters, its relationship
with Andersen, and related conflicts of interest which precluded the rendering of objective and
“independent” tax opinions; and (4) failing to disclose to Gainor Sidley’s concerns that Gainor’s
ability to rely in good faith upon the advice of a tax professional was impaired by Notice 99-59.

50. Asaresult of Sidley’s failure to render competent legal advice, Gainor entered into the
subject transactions and has suffered damages including, but not limited to, over two million dollars
(82,000,000) in professional fees and transaction costs incurred in connection with the Sidley Plan,
additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure
Plan and related IRS dealings, exposure to millions of dollars in additional taxes, and lost

opportunities for proper tax planning.

11



Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 18 of 265

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT 1V
(Breach of Contract Implied in Law: Unjust Enrichment)

51.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

52.  Gainor conferred a benefit upon Sidley by paying four hundred thousand dollars
($400,000) to Sidley.

53. Sidley knowingly and voluntarily accepted and retained this benefit conferred upon it
as compensation for providing competent legal services that were never rendered.

54.  Under these circumstances, Sidley would be unjustly enriched if permitted to retain
this benefit without having rendered competent legal services, unless Sidley is required to disgorge
these professional fees, together with interest, back to Gainor.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT V
(Negligent Misrepresentation)

55.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.
56. Sidley authorized and encouraged Andersen to utilize Sidley’s name and reputation as
well as the promise of favorable, “more likely than not,” Sidley opinion letters, in order to promote

certain abusive tax shelters.

12
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57.  Asset forth above, Sidley, via authorized statements made by Andersen on its behalf,
and in statements contained within its final opinion letters delivered to Gainor, made one or more of
the false statements or omissions of material fact more specifically set forth in paragraph 28.

58. At the time they were made, Sidley should have known that these representations of
material fact were false and that these omissions of fact were material.

59.  As aresult of their attorney-client relationship, Sidley and Gainor’s relationship was
both fiduciary and confidential in nature. Furthermore, Sidley held itself out to the public as a tax
specialist with a superior knowledge of the subject matter to which these misrepresentations and
omissions relate.

60. Sidley intended that its misrepresentations and omissions of material fact induce
Gainor to act in reliance thereon.

61.  Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by entering into the subject transactions and paying substantial fees and transaction costs.

62.  Asaresult of Sidley’s negligent misrepresentations and omissions, Gainor has suffered
damages including, but not limited to, over two million dollars ($2,000,000) in professional fees and
transaction costs incurred in connection with the Sidley Plan, additional fees and costs incurred in
connection with participation in the IRS Voluntary Disclosure Plan and related IRS dealings,
exposure to millions of dollars in additional taxes, and lost opportunities for proper tax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and

proper in the premises.

13
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COUNT VI
(Fraudulent Misrepresentation)

63.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

64. Sidley authorized and encouraged Andersen to utilize the Sidley name and reputation
as well as the promise of favorable, “more likely than not,” Sidley opinion letters to promote certain
abusive tax shelters.

65.  As set forth above, Sidley, via authorized statements made by Andersen on its behalf
and in statements contained within its final opinion letters delivered to Gainor, made one or more of
the false statements or omissions of material fact more specifically set forth in paragraph 28.

66. At the time they were made, Sidley knew that these representations of material fact
were false and that these omissions of fact were material.

67. Asaresult of their attorney-client relationship, Sidley and Gainor’s relationship was
both fiduciary and confidential in nature. Furthermore, Sidley held itself out to the public as a tax
specialist with a superior knowledge of the subject matter to which these misrepresentations and
omissions relate.

68. Sidley intended that its misrepresentations and omissions of material fact induce
Gainor to act in reliance thereon.

69. Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by entering into the subject transactions and paying substantial fees and transaction costs.

70. As a result of Sidley’s fraudulent misrepresentations and omissions, Gainor has
suffered damages including but not limited to over two million dollars ($2,000,000) in professional

fees and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
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incurred in connection with participation in the IRS Voluntary Disclosure Plan and related IRS
dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT VII
(Breach of Fiduciary Duty)

71.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

72.  As aresult of their attorney-client relationship, Sidley and Gainor’s relationship was
fiduciary in nature in that Gainor reposed trust and confidence in Sidley and Sidley undertook such
trust, and assumed a fiduciary duty to advise, counsel, and protect Gainor and to exercise loyalty and
due care.

73.  Sidley breached its fiduciary duty owed to Gainor by: (1) misrepresenting the risk
associated with entering into the subject transactions; (2) failing to disclose that the subject
transactions should have been registered as “potentially abusive tax shelters” under 26 U.S.C. §
6111(c) and that investor lists needed to be maintained under 26 U.S.C. § 6112; (3) failing to
disclose Sidley’s actual role as an organizer, promoter and seller of these and other unregistered,
potentially abusive tax shelters, its relationship with Andersen, and related conflicts of interest which
precluded the rendering of objective and “independent” tax opinions; and (4) failing to disclose
Sidley’s concerns regarding Gainor’s ability to say in good faith that he relied upon the advice of a

tax professional.
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74.  As a result of Sidley’s breach of fiduciary duty, Gainor entered into the subject
transactions and has suffered damages including but not limited to over two million dollars
($2,000,000) in professional fees and transaction costs incurred in connection with the Sidley Plan,
additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure
Plan and related IRS dealings, exposure to millions of dollars in additional taxes, and lost
opportunities for proper tax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT vill
(Tortious Interference with an Advantageous Business Relationship)

75.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.
76.  Gainor had an established business relationship of trust and confidence with Andersen.
Gainor routinely relied on Andersen to provide accounting and consulting services and to protect his
financial interests while maintaining the confidentiality of sensitive financial information.

77.  Sidley had knowledge that Andersen maintained these types of relationships with
clients such as Gainor and had access to such clients’ confidential financial information. Sidley
knew that Andersen’s existing relationships with clients such as Gainor could be utilized to promote
unregistered, abusive tax shelters being sold and marketed by Sidley for profit.

78.  Sidley intentionally and unjustifiably interfered with Gainor’s advantageous business,
confidential and fiduciary relationship with Andersen by inducing Andersen to promote the Sidley

Plan to Andersen’s clients, including Gainor.
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79.  As aresult of Sidley’s interference, Gainor entered into the subject transactions and
has suffered damages including but not limited to over two million dollars ($2,000,000) in
professional fees and transaction costs incurred in connection with the Sidley Plan, additional fees
and costs incurred in connection with participation in the IRS Voluntary Disclosure Plan and related
IRS dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court decms just and
proper in the premises.

C T IX
(Violations of the Florida Civil Remedies for Criminal Practices Act)

80.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

81.  Beginningin or about January of 1996 and continuing until at least October 15, 2003,
Sidley knowingly and willfully engaged in a scheme to defraud hundreds of individuals across the
United States by directly or indirectly organizing and promoting unregistered, abusive tax shelters,
under the guise of legitimate investment strategies, including but not limited to transactions
described by the IRS and identified as “listed transactions” in Notice 99-59 (Boss), Notice 2000-44
(Son-of-Boss, BLIPS, COBRA), Notice 2001-16 (MIDCO), Notice 2001-45 (basis-shifting shelter,
FLIPS/OPIS), and Notice 2002-21 (CARDS), as well as certain other transactions identified as
Spread Options, Common Trust Fund, and Option Transfer that were organized, sold and

implemented in conjunction with various accounting firms and investment advisors.
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82.  These abusive tax shelters created the appearance of substantial capital losses via a
series of transactions specifically designed to offset large capital gains, usually incurred as a result of
the taxpayer’s liquidation or sale of an investment position or business.

83.  Sidley generated millions of dollars in professional fees by repeatedly issuing
favorable (“more than likely than not”) tax opinion letters in connection with these abusive tax
shelters.

84.  Further to its marketing of these tax shelters, Sidley recruited some of the largest
accounting and financial consulting firms, including Andersen and KPMG, LLP (“KPMG"), as well
as other financial institutions (hereinafter “The Marketers™), in order to identify and target
prospective customers.

85.  In order to more effectively promote these abusive tax shelters, Sidley authorized and
encouraged The Marketers to promise to the prospective customers that The Marketers would
arrange for legal representation from Sidley, which would in turn provide favorable, “independent,”
more-likely-than-not opinion letters. The Marketers’ ability to promise the delivery of these opinion
letters from Sidley was a significant element in the promotion efforts.

86.  Sidley authorized The Marketers to represent to prospective customers that certain
deductions taken as a result of taxpayers implementing these abusive tax shelters would “more likely
than not” be upheld if challenged by the IRS. At the time Sidley authorized these representations, it
knew that they were false.

87.  Over the course of a seven-year period, Sidley systematically issued hundreds of
knowingly false and misleading, favorable opinion letters on these tax shelters that it was secretly

promoting via The Marketers. These form opinion letters were false and misleading because, at the
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time they were issued, Sidley knowingly and willfully: (1) misrepresented the risks associated with
entering into the tax shelter; (2) failed to disclose that the subject transactions should have been
registered as “potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor lists
needed to be maintained under 26 U.S.C. § 6112; and (3) failed to disclose Sidley’s actual role as an
organizer, promoter and seller of these unregistered, potentially abusive tax shelters, its relationship
with The Marketers, and related conflicts of interest which precluded the rendition of objective and
“independent” tax opinions.

88.  Sidley’s attorney-client relationships with Gainor and other similarly situated tax
shelter customers were both fiduciary and confidential in nature. Furthermore, Sidley held itself out
to the public as a tax specialist with superior knowledge of the subject matter as to which these
intentional misrepresentations and omissions related.

89.  Sidley intended that its misrepresentations and omissions of material fact induce
Gainor and other similarly situated clients to act in reliance thereon.

90.  Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by entering into the subject transactions and paying substantial fees and transaction costs.

91. Sidley knowingly and willfully engaged in a systematic course of conduct by
promoting abusive tax shelters and repeatedly delivering knowingly false and misleading, form
opinion letters to Florida residents with the criminal intent to obtain monies from one or more
persons by false or fraudulent pretenses, representations, and/or promises.

92.  Sidley’s conduct in repeatedly and knowingly promoting abusive tax shelters and

delivering false and misleading opinion letters to Florida residents via U.S. mail constitutes a pattern
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of criminal activity and is unlawful pursuant to Fla. Stat. §§ 817.034 (a) and (b), and/or Title 18
U.S.C. § 1341.

93.  While engaging in this scheme to defraud and in furtherance thereof, Sidley, on
multiple occasions, communicated with persons located within the state of Florida, via U.S. mail,
with the intent to obtain monies from such persons, including the occasions specifically set forth
below:

a. On or about June 15, 1998, Sidley delivered to Peter T. Loftin in Florida, via U.S.
Mail, one of its knowingly false and misleading, form opinion letters. This letter
opined that deductions taken as a result of certain investment transactions, similar
in nature to those transactions later described by the IRS and identified as “listed
transactions” in Notice 2000-45 (FLIPS), would more likely than not be upheld if
challenged by the IRS.

b. On or about August 31, 1998, Sidley delivered to Joseph J. Jacoboni in Florida,
via U.S. Mail, one of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain investment
transactions similar in nature to those transactions later described by the IR S and
identified as “listed transactions” in Notice 2000-45 (FLIPS), would more likely
than not be upheld if challenged by the IRS.

c. On or about December 31, 1999, Sidley delivered to Peter T. Loftin in Florida,
via U.S. Mail, one of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain investment

transactions similar in nature to those transactions later described by the IRS and
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identified as “listed transactions” in Notice 2000-44 (BLIPS), would more likely
than not be upheld if challenged by the IRS.

d. On or about December 31, 1999, Sidley delivered to Gainor in Florida, via U.S.
Mail, one of its knowingly false and misleading, form opinion letters. This letter
opined that deductions taken as a result of certain investment transactions similar
in nature to those transactions described by the IRS and identified as “listed
transactions” in Notice 99-59 (BOSS), would more likely than not be upheld if
challenged by the IRS.

e. On or about December 31, 1999, Sidley again delivered to Gainor in Florida, via
U.S. Mail, another of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain other investment
transactions similar in nature to those transactions described by the IRS and
identified as “listed transactions” in Notice 99-59 (BOSS), would more likely
than not be upheld if challenged by the IRS.

94.  Asaresult of its criminal actions, Sidley has received substantial payments, including
but not limited to, payments for each of the knowingly false and misleading opinion letters
referenced in paragraph 93 above.

95.  Sidley has used or invested, directly or indirectly, the proceeds of these payments in
the acquisition of title to or a right or equity in real property, or in the establishment or operation of
an enterprise.

96. Sidley’s actions are unlawful pursuant to § 772.103, Fla. Stat.
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97.  Asaresult of Sidley’s actions, Gainor entered into the subject transactions and has
suffered damages including but not limited to over two million dollars ($2,000,000) in professional
fees and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
incurred in connection with participation in the IRS Voluntary Disclosure Plan and related IRS
dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

98.  Gainor has been forced to retain the undersigned counsel and is obligated to pay them
a reasonable fee for legal services.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award treble
damages, statutory damages, costs, and attorneys fees pursuant to § 772.104, Fla. Stat., against Sidley
and such further relief as this Court deems just and proper in the premises.

DEMAND FOR JURY TRIAL

Gainor demands a jury trial on all issues so triable.

Florida Bar No. 2671

RICHARD BENJAMIN WILKES, P.A.
600 South Magnolia Avenue, Suite 200
Tampa, Florida 33606

Telephone:  (813) 254-6060
Facsimile:  (813) 254-6088
rwilkes@rbwilkes.com

Attorneys for Plaintiff
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IN THE CIRCUIT COURT OF THE ELEVENTH
JUDICIAL CIRCUIT IN AND FOR MIAMI-DADE
COUNTY, FLORIDA

CIVIL DIVISION

CASE NO. 06-11275 CA 27

MARK J. GAINOR,
Plaintiff,
V.
SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendants
/

DEFENDANT SIDLEY AUSTIN’S AGREED MOTION
FOR ENLARGEMENT OF TIME

Defendant, SIDLEY AUSTIN LLP f/k/a Sidley, Austin, Brown & Wood, LLP (“ Brown &
Wood”) moves this Court for an order enlarging the time in which it must respond to the complaint
of Plaintiff, MARK J. GAINOR (“Plaintiff”’), on the following grounds:

1. At the request of Plaintiffs’s counsel, Richard B. Wilkes, Esq., Brown & Wood
through counsel Jonathan Altman agreed to accept service of Plaintiff’s complaint. The service date
agreed upon was June 13, 2006, and the parties counsel reciprocally agreed that Brown & Wood
would have fifty (50) days within which to serve its response.

2. Pursuant to that agreement by counsel and with leave of the Court as requested herein,
Brown & Wood is to respond to Plaintiff’s complaint on or before August 2, 2006.

WHEREFORE, Brown & Wood requests that the Court permit the parties’ agreement

regarding acceptance of service and response date, thus enlarging the time within which Brown &
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Case No.: 06-11275 CA 27

Wood must respond to the Plaintiff’s complaint, so as to make that response due on or before August
2, 2006.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy was faxed and mailed this K %y of
June, 2006 on Richard Benjamin Wilkes, Richard Benjamin Wilkes, P.A., 600 South Magnolia
Avenue, Suite 200, Tampa, Florida 33606.
Respectfully submitted,
PODHURST ORSECK, P.A.
25 West Flagler Street, Suite 800

Miami, Florida 33130
(305) 358-2800 / Fax (305) 358-2382

By: ‘tl’zti/"f\bw—»gf W - i/ﬂ,ﬂL

KATHERINE W. EZELE/
Fla. Bar No. 114771

and

MUNGER, TOLLES &,0OLSON, LLP
RICHARD DROOYAN
JONATHAN E. ALTMAN

AARON M. MAY

BRAD D. BRIAN

LISA J. DEMSKY

355 South Grand Avenue, 35% Floor
Los Angeles, CA 90071-1560

(613) 683-9100 / Fax (613) 683-5136
CO-COUNSEL FOR DEFENDANT

SIDLEY AUSTIN,LLP
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IN THE CIRCUIT COURT OF THE ELEVENTH
JUDICIAL CIRCUIT IN AND FOR MIAMI-DADE
COUNTY, FLORIDA
CIVIL DIVISION
CASENO. 06-11275 CA 27

MARK J. GAINOR,

Plaintiff,
V.

SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendants
/

AGREED ORDER

THIS CAUSE having come before this Court on Defendant Sidley Austin’s Agreed Motion
for Enlargement of Time to respond to Plaintiff’s Complaint and the Court having reviewed the file
and being otherwise duly advised in the premises, it is hereby

ORDERED AND ADJUDGED as follows:

Defendant, Sidley Austin shall have 50 days from the date its counsel accepted service within
which to respond to Plaintiff’s Complaint. Sidley Austin’s response to Plaintiff’s Complaint shal!
be due on or before August 2, 2006.

Conformed Copy
DONE AND ORDERED in Chambers this day of , 2006, at Miami-

JUN 28 2006

Maria Espinosa Dennis
Circuit Court Judge

MARIA ESPINOSA-DENNIS

Dade County, Florida.

CIRCUIT COURT JUDGE
Copies furnished:
Richard Benjamin Wilkes, Esq.
Katherine W. Ezell, Esq.
JUL - 5 2008

Podhurst Orseck, P.A. I
25 West Flagler Street, Suite 800, Miami, FL 33130, Miami 305.358.2800 Fax 305.358.2382 « Fort Lauderdale 954.463.4346 [ www.podhurst.com
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DECLARATION OF JONATHAN E. ALTMAN

1. [ am a member of the law firm of Munger, Tolles & Olson LLP, and
am one of the attorneys representing Sidley Austin LLP (“Sidley”) in this matter. I
have personal knowledge of the matters set forth herein and if called as a witness |
could and would competently testify thereto.

2. On June 13, 2006 | had a telephone conversation with Plaintiff’s
counsel in this matter, Richard Wilkes, in which I agreed to accept service on
behalf of Sidley. Counsel for both parties agreed that the Complaint would be
deemed served on June 13, 2006.

[ declare under penalty of perjury that the foregoing is true and correct.

Dated this /(¥ day of July 2006.

(;E}__‘m_, e
Nénathan E. Altman
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DECLARATION OF TIMOTHY F. BERGEN

1. I am the Executive Director of Sidley Austin LLP (“Sidley™), which is
a defendant in the matter entitled Mark J. Gainor v. Sidley Austin Brown & Wood,
LLP, No. 06 11257 CA 27 pending in the Circuit Court of the Eleventh Judicial
Circuit in and for Miami-Date County, Florida.

2. [ am submitting this Declaration in support of Defendant Sidley’s
Notice Of Removal Of Action Pursuant To 28 U.S.C. §§ 1332, 1441 (Diversity
Jurisdiction). I am familiar with the facts set forth in this Declaration and could
testify to these facts under oath from my own personal knowledge.

3. Defendant Sidley is a limited liability partnership organized under the
laws of the State of Delaware.

4, At the time Sidley’s counsel accepted service of the Complaint, on
June 13, 2006, Sidley did not have an office in Florida, and no members of the
Sidley partnership were domiciled in Florida. Sidley does not currently have an
office in Florida and no members of the partnership currently are domiciled in
Florida.

I declare under penalty of perjury that the foregoing is true and correct.

41
Dated this /{ day of July 2006.

TimoM F. ﬂergen
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
CIVIL DIVISION

MARK J. GAINOR,
CASENO.: (4 - (3747 (CAC 31>
Plaintiff,

V.

SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendant.
/

PLAINTIFF'S COMPLAINT

AND DEMAND FOR JURY TRIAL

Plaintiff, Mark J. Gainor (“Gainor'"), an individual, sues Defendant, Sidley, Austin, Brown &
Wood, LLP (“Sidley’), a Delaware limited liability partnership, and alleges:

ALLEGATIONS COMMON TQ ALL COUNTS

(Paragraphs 1 - 33)
1. This is an action for damages in excess of $15,000.00, exclusive of interest, attorneys’

fees and costs.

2. Gainor is an individual residing in Dade County, Florida.

3 Sidley is a limited liability partnership organized and existing under the laws of the
Statc of Delaware with its principal place of business in Chicago, Illinois.

4 Sidley is one of the nation’s largest law firms, with over 1,400 lawyers, multiple
offices and a practice both national and internationa! in scope. At all times material, Sidicy held
itsolf out to the public as possessing greater than ordinary knowledge and skill in the ficld of tax

planning.

EXHIBIT

A
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5.  Sidleyhas provided legal services to Florida resideats and has furnished legal opinion
letters to the Plaintiff, and others, in the State of Florida.

6. This action accrued in Miami-Dade County, Florida,

7. Jurisdiction over Sidleyisbased on § 48.193, Fla. Stat,, because these causes of action
arise from Sidley individually and/or through its agent(s) doing one or more of the following acts:
a. engaging in business in the State of Florida by delivering legal opinion letters
in Florida and in providing legal representation to Florida residents;
b. committing & tortious act or acts within the State of Florida as alleged in
Counts I, V, VI, V11 and VIII of this Complaint; and
c. causing injury to persons or property within the State of Florida arising out
of an act or omission outside of Florida, as alleged in all Counts of this
Complaint, and actively engaging in the solicitation of Florida residents for
the provision of legal services.

8. In 1998, Gainor maintained an 81.2% interest in Gainor Medical Management, LLC
(*GMM™) through direct ownership as well as through intercsts in two wholly-owned subchapter S
corporations, Bryan Medical, Inc, (“Bryan Medical™) and Gainor Medical US.A., Inc. (“"GMUSA'™).

9. Arthur Andersen, LLP (“Andersen’) had an cstablished relationship of trust and
confidence with Gainor as his accountant, consultant, and financial advisor. Due to this relationship,
Andcrsen became aware of Gainor's plans 1o sell the GMM business.

10.  Before the closing on the sale of his business, Andersen informed Gainor that it might

be able to recommend a certain strategy to help reduce his total tax liability on the planned sale.
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11.  In January of 1999, GMM sold substantially all of its assets and subsidiaries; the
liquidation generated a total gain in excess of one hundred and twenty million dollars
($120,000,000).

12.  After the sale, in or about March of 1999, Andersen, with Sidley’s express or implicit
authority, offered to Gainor a strategy designed by Sidley to effectuate a tax savings of
approximately seventeen million dollars ($17,000,000) related to the asset sale. Andersen explained
to Gainor that this tax shelter would be supported by a “more likcly than not” opinion letter, upon
which he could rely, indicating that the deductions arising from the implementation of the strategy
(hereinafier the “Sidley Plan™) would be upheld, if challenged by the Internal Revenue Service (the
“IRS™).

13. On or about August 20, 1999, Andersen sent to Gainor, via facsimile, a schedule
confirming the anticipated professional fees and transaction costs that would be incurred and the tax
savings to be rcalized from implementing the Sidley Plan.

14.  The total projected cost of the Sidley Plan included approximately two million, one
hundred thousund dollars ($2,100,000) in fees and transaction costs, of which four hundred thousand
dollars ($§400,000) was allocated to Sidicy.

5. On or about Septcmber 1, 1999, Gainor authorized Andersen to proceed with the
Sidlcy Plan.

16.  Unbeknownst to Gainor, bcgir'ming in or ubout January of 1996, Sidiey had bcgun
implementing a plan to devclop, organize, and scll unregistered abusive tux shelters under the guise

of legitimate, complex investment strategies.
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17. Beginning in or about January of 1996 and continuing until at least October 15, 2003,
Sidley was organizing and promoting unregistered, abusive tax shelters, including, but not limited to,
transactions described by the IRS and identified as *listed transactions’ in Notice 99-59 (Boss),
Notice 2000-44 (Son-of-Boss, BLIPS, COBRA), Notice 2001 -16 (MIDCO), Notice 2001-45 (basis-
shifting shelter, FLIPS/OPIS), and Notice 2002-21 (CARDS), as well as certain other transactions
identified as Spread Options, Common Trust Fund, and Option Transfer; these shelters were
organized, sold, and implemented in conjunction with various accounting firms and investment
advisors.

18.  These abusive tax shelters created the appearance of substantial capital losses via a
series of iransactions specifically designed to offset large capital gains, usually incurred as a result of
the taxpayer's liquidation or sale of an investment position or business.

19. Unbeknownst and undisclosed to Gainor, at some point in time prior to August of
1999, Sidley and Andersen agreed to work together to develop, organize and promote certain abusive
tax shelters, including but not limited to the investment 'stralcgy recommended to Gainor.
Andersea’s role included identifying and targeting prospective custorners.

20.  Under this arrangement, Sidley authorizod and encouraged Andersen to promise to the
pruspective customers that Andersen would arrange for the customers ta get legal representation
from Sidloy that would in turn provide to them favorsble, “independent,” more-likely-than-not
opinionp lettcrs. Andersen's ability to promise the delivery of these opinion letters from Sidley was a
significant elcment in the promotion efforts. In fact, Andersen expressly conditioned its own
entitloment to professional fecs, upon the delivery of these “more-likely-than-not” opinion letters

from independent counsel.
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21. After Gainor accepted the Sidley Plan, a series of complex and costly financial
transaclions were conducted that were designed by Sidley to generate over seventy million dollars
(870,000,000} in apparent capital losses; all of Gainor’s ownership interests in GMUSA (by that time
naving been merged into Lucor Special [nvestments, Inc. (“LSI")) and Bryan Medical were
transferred to MJG (a Georgia limited partnership in which Gainor held an 86.17 percent interestas a
limited partner).

22. On December 10, 1999, the IRS released Notice 99-59, “Tax Avoidance Using
Distributions of Encumbered Property.” Notice 99-59 described certain abusive arrangements
factually similar to the Sidley Plan and wamed that such transactions generate artificial losses
lacking economic substance and do not constitute the type of bona fide losses that are deductible
under the Internal Revenue Code.

23. That same day, Sidley and Andersen discussed the impact of Notice 99-59 on the
Sidlcy Plan. Sidley advised Andersen that Sidley would still issue the favorable “more likely than
not” opinion letters, but that the opinions would have to address Notice 99-59. Sidley admitted to

Andcrsea that Notice 99-59 could impair Gainor's ability to say that he relied in good faith on the

advice of a tax professional, but Sidley never communicated this to Gainor.

24.  Thereafter, in accordance with the Sidley Plan, on December 14, 1999, MJG sold its
stock in Bryan Medical for two hundred ninety-seven thousand, one hundred fiftecn dollars
(8297,115) and reported an approximate forty million dollar ($40,000,000) capital loss from the sale.
Likewise, on Docember 23, 1999, MJG sold all of its stock in LSI for one hundred twenty-five
thousand, scven hundred scventy-five dollars ($125,775) and reported an additional thirty million,

six hundred thousand dollars ($30,600,000) capital loss from the sale.
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25.  After the transactions were finalized, on December 31, 1999, as promised, Sidley
delivered to Gainor two qualified tax opinion letters. These letters (over 50 pages in length each)
confirmed that the deductions claimed for the capital losses generated in connection with the subject
transactions would “more likely than not” be upheld if challenged by the IRS.

26.  These opinion letters specifically represent that the subject transactions and consequent
deductions claimed would “more likely than not” be upheld if challenged by the IRS. Sidley, via
both its pre-transaction representations and finalized opinion letters, represented to Gainor that there
was a greater than fifty percent (50%) chance that these losses could legitimately be claimed as
deductions and would be upheld if challenged by the IRS. The opinion letters failed to disclose that
Notice 99-59 would impair Gainor’s ability 1o say that he relied in good faith upon the advice of a
tax professional.

27.  Atall times material, Sidley knew or should have known that the deductions were not
likely to be upheld if challenged by the IRS; this information was withheld from Gainor. Indeed,
Sidley knew or should have known that there was virtually no reasonable possibility that the
deductions would be upheld if challenged; this information was also withheld from Gainor.

28.  More specifically, Sidley knew, or through the exercise of reasonable care and due
diligence, should have known, that it was making one or more of the following material
misrepresentations or omissions in both its opinion letters of December 31, 1999 and in its
preliminary advice and directives:

(X misrepresentations as to the actual fjgk associated with entering into the

subject transactions,
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b. failure to disclose that the subject transactions should have been registered as
“potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor
lists needed to be maintained under 26 U.S.C. § 6112;

c. failure to disclose Sidley’s actual role as an organizer, promoter and seller of
these unregistered, potentially abusive tax shelters, its relationship with

Andersen and other large accounting firma, and related conflicts of interest

which precluded the rendition of objective and “independent” tax opinions;
and

d. failing 10 disclose Sidley’s concerns that Gainor’s ability to rely in good faith
upon the advice of a tax professional was impaired by Notice 99-59.

29. On December 22, 2001, the IRS published Announcement 2002-2, 2002-1 C.B. 304
(Disclosure Initiative), in which it encouraged taxpayers to disclose their participation in and tax
treatment of tax shelters in exchange for the IRS’s waiver of certain penalties under 26 U.S.C. §
6662.

30. On March 14, 2002, Sidley sent three letters to Gainor and rclated entities advising
them of the IRS voluntary disclosure program and *'strongly recommending” the he consult with his
“regular tax advisor” regarding the terms and implications of the voluntary disclosure program and
the advisability of participating in same with respect to the transactions conducted in accordance

with the Sidley Plan.

31. Further to Sidley's correspondence to him of March 14, 2002, Gainor voluntarily

disclosed 1o the [RS his involvement with the subject transactions.
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32.  Gainor is negotiating with the IRS and i8 subject to a disallowance of approximately

seventy million dollars (§70,000,000) in capital losses.

33.  All conditions precedent to the maintenance of this action have been performed,

occurred or waived,

(Professional Malpractice)

34.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

35. Gainor and Sidley had an attomey-client relationship.

36. Sidley had a duty to represent Gainor with the reasonable care, skill, and diligence
ordinarily possessed and excrcised by attomeys lpxializiné in the ficld of tax planning, under
similar circumstances.

37.  Sidley breached this duty and deviated from the acceptable standard of care for a tax
specialist by its conduct set forth above, including but not limited to the material misrepresentations
and/or omissions ﬁorc specifically set forth in paragraph 28.

38. As a result of Sidley’s breaches and deviations, Gainor entered into the subject

transactions and has suffered damages including, but not limited to, over two million dollars
(52,000,000) in professional fecs and transaction costs incwred in connection with the Sidley Plan,
additional fecs and costs incurred in connection with participation in the IRS Voluntary Disclosure
Plan and related IRS dealings, cxposure to millions of dollars in additional taxcs, and lost

opportunities for proper tax planning.
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WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and

proper in the premises.

LOUNTII
(Breach of Contract)

39.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

40. At all times material, Andersen had actual or apparent authority to act on behalf of
Sidley in connection with the implementation of the Sidley Plan.

41.  Sidley, through its agent, Andersen, and Geinor entered into an oral agrecment. The
lerms wexe that Sidley would represent Gainor and provide certain legal services. More specifically,
Sidley, working through Andersen, would advise Gainor on how to structure a complex set of
business transactions that would provide substantial tax savings related to the sale of his business.
Sidley further agreed to provide “independent,” legal opinion letters confirming the propriety of
these transactions and opining that the consequent deductions taken would more likely than not be
upheld if challenged by the IRS. In consideration thereof, Gainor agreed to pay Sidley four hundred
thousand dollars ($400,000).

42.  The foregoing agreement constitutes an oral contract for the provision of legal scrvices
and thus, there was an implied covenant by Sidley to exercise ordinary skill and knowledge in the
rendition of professional legal scrvices. Additionally there was implied covenant of good faith and

fair dealing.

43.  Gainor fully performed his duties under the contract. Although Sidley delivered the

legal opinion letters, it breached the contract by breaking both of the implied covenants set forth in
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paragraph 42 above. Sidley breached these covenants by its conduct set forth above, including, but
not limited to, the material misrepresentations and/or omissions more specifically set forth in
paragraph 28,

44.  Asaresult of Sidley’s breaches, Gainor entered into the subject transactions and has
suffered damages including, but not limited to, over two million dollars ($2,000,000) in professional
fees and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
incurred in connection with participation in the IRS Voluntary Disclosure Plan and related IRS
dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT Il
{Breach of Contract Implied in Fact)

45.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

46. An agreement between Sidley and Gainor arose by implication given the facts and
circurnstances surrounding the parties’ conduct.

47.  Gainor confcrred a benefit upon Sidley by paying four hundred thousand dollars
(5400,000) to Sidley which was acccpted as payment for legal services.

48.  Under ordinary circumstances, a rcasonable law firm holding itself out as specializing
in tax planning, would reasonably expect to be required to render substantial, competent lcgal

services for such a benefit.

10
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49.  Sidley breached the implied contract with Gainor in failing to render competent legal
services by, among other things: (1) failing to exercise such reasonable care, skill, and diligence as is
ordinarily exercised by attorncys specitlizing in the field of tax planning, under similar
circumstances; (2) failure to disclose that the subject transactions should have been registered as
“potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor lists needed to be
maintained under 26 U.S.C. § 6112; (3) fuiling to disclose Sidley’s actual role as an organizer,
promoter and seller of these and other unregistered, potentially abusive tax shelters, its relationship
with Andersen, and related conflicts of interest which precluded the rendering of objective and
“independent” tax opinions; and (4) failing to disclose to Gainor Sidley's concerns that Gainor's
ability to rely in good faith upon the advice of a tax professional was impaired by Notice 99-59.

50.  Asaresult of Sidley’s failure to render competent legal advice, Gainor entered into the
subject transactions and has suffered damages including, but not limited to, over two million dollars
($2,000,000) in professional fees and transaction costs incurred in connection with the Sidley Plan,

additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure

Plan and related IRS dealings, exposure to millions of dollars in additional taxes, and lost
opportunitics for proper lax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, sgainst Sidley and such further relief aa this Court decms just and

proper in the premises.

1
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COUNT IV
(Breach of Contract Implied in Law: Unjust Enrichment)

51.  Gainor realleges paragraphs | through 33 as though fully set forth herein.

52.  Gainor conferred a benefit »por Sidley by paying four hundred thousand dollars
($400,000) to Sidley.

53. Sidley knowingly and voluntarily accepted and retained this benefit conferred upon it
as compensation for providing competent legal services that were never rendered.

54.  Under these circumstances, Sidley would be unjustly enriched if permitted to retain
this benefit without having rendered competent legal services, unless Sidley is required to disgorge
thesc professional fees, together with interest, back to Gainor.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
propet in the premises.

A4
(Negligent Misrepresentation)

55.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.
56.  Sidley authorized and encouraged Andersen to utilize Sidlcy's name and reputation as
wecll as the promise of favorable, “more likely than not,” Sidley opinion Jetters, in order to promote

certain abusive tax shelters.

57.  Assct forth above, Sidley, via suthorized statements made by Andersen on its behalf,
and in statcmcents contained within its final opinion letters delivered to Gainor, made one or more of

the false statements or omissions of material fact more specifically set forth in paragraph 28.

12
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58. At the time they were made, Sidley should have known that these representations of
material fact were false and that these omissions of fact were material.

59.  Asaresult of their attomey-lient relationship, Sidley and Gainor’s relationship was
both fiduciary and confidential in nature. Furthermore, Sidley held itself out to the public as a tax
specialist with a superior knowledge of the subject matter to which these misrepresentations and
omissions relate.

60. Sidley intended that its misrepresentations and omissions of material fact induce
Gainor to act in reliance thereon.

61.  Gainor justifiably relied on Sidley’s misreprescntations and omissions of material fact
by enlering into the subject transactions and paying substantial fees and transaction costs.

62.  Asaresultof Sidiey’s negligent misrepresentations and omissions, Gainor has suffered
damages including, but pot limited to, over two million dollars ($2,000,000) in professional fees and
transaction costs incurred in connection with the Sidley Plan, additional fees and costs incurred in
connection with participation in the IRS Voluntary Disclosure Plan and related IRS dealings,
exposure to millions of dollars in additional taxes, and lost opportunities for proper tax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compcnsatory damages and costs, against Sidlcy and such further relief as this Court decms just and
proper in the prcmises.

COUNT V]

(Fraudulent Misrepresentation)

63.  Gainor reallcges paragraphs | through 33 as though fully set forth herein.

13
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64. Sidleyauthorized and encouraged Andersen to utilize the Sidley name and reputation
as well as the promise of favorable, “more likely than not,” Sidley opinion letters to promote certain
abusive tax shelters.

65.  As set lorth above, Sidley, via authorized statements made by Andersen on its behalf
and in statements contained within its final opinion letters delivered to Gainor, made one or more of
the false statements or omissions of material fact more specifically set forth in paragraph 28.

66. At the time they were mede, Sidley knew that these representations of material fact
were false and that these omissions of fact were material.

67. As aresult of their attorney-client relationship, Sidley and Gainor's relationship was
both fiduciary and confidential in nature. Furthermore, Sidley held itself out to the public as a tax
specialist with a superior knowledge of the subject matter to which these misrepresentations and
omissions relate.

68. Sidley intended that its misrepresentations and omissions of material fact induce
Gainor to act in reliance thereon

69. Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by entering into the subject transactions and paying substantial fees and transaction costs.

70.  As a result of Sidley’s fraudulent misrcpresentations and omissions, Gainor has
sufTered damages including but not limited to over two million dollars ($2,000,000) in professional
fecs and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
incurred in connection with perticipation in the [RS Voluntary Disclosure Plan and related IRS

dcalings, exposure to millions of dollars in additional taxes, and lost opportunitics for proper tax

planning.

14
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WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

OUNT VI
(Breach of Fiduciary Duty)

71.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

72.  Asaresult of their attorney-client relationship, Sidley and Gainor’s relationship was
fiduciary in nature in that Gainor reposed trust and confidence in Sidley and Sidley undertook such
trust, and agsumed a fiduciary duty to advise, counsel, and protect Gainor and to exercise loyalty and
due care,

73.  Sidley breached its fiduciary duty owed to Gainor by: (1) misrepresenting the risk
associated with entering into the subject transactions; (2) failing to disclose that the subject
transactions should have been registered as “potentially abusive tax shelters” under 26 U.S.C. §
6111(c) and that investor lists needed to be maintained under 26 U.S.C. § 6112; (3) failing to
disclose Sidley’s actual role as an organizer, promoter and sclier of these and other unregistered,
potentially abusive tax shelters, its relationship with Andersen, and related conflicts of interest which
precluded the rendering of objective and “independent” tax opinions; and (4) failing to disclose

Sidley’s concerns regarding Gainor's ability to say in good faith that he relicd upon the advice of a

tax professional.
74.  As a result of Sidley's breach of fiduciary duty, Gainor entered into the subject
transactions and has suffered damages including but not limited to over two million dollars

(52,000,000) in professional fees and transaction costs incurred in connection with the Sidley Plan,
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additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure
?lan and related IRS dealings, exposure to millions of dollars in additional taxes, and lost
opportunities for proper tax planning

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compeasatory damages and costs, against Sidley and such further relicf as this Court deems just and

propet in the premises.

COUNT VIII

(Tortions Interference with an Advantageous Business Relationship)

75.  Gainor rcalieges paragraphs 1 through 33 as though fully set forth herein.

76.  Gainor had an established business relationship of trust and confidence with Andersen.
Gainorroutinely relied on Andersen to provide accounting and consulting services and to protect his
financial interests while maintaining the confidentiality of sensitive financial information.

77.  Sidley had knowledge that Andersen maintained these types of relationships with
clients such a8 Gainor and had access to such clients’ confidential financial information. Sidley
knew that Andersen's existing relationships with clients such as Gainor could be utilized to promote
unregistered, abusive tax shclters being sold and marketed by Sidley for profit.

78.  Sidley intentionally and unjustifiably interfered with Gainor’s advantageous business,
confidential and fiduciary relationship with Andersen by inducing Andcrsen to promote the Sidley
Plan to Andersen's clients, including Gainor.

79.  As aresult of Sidley's interference, Gainor entered into the subject transactions and
has suffered damages including but not limited to over two million dollars ($2,000,000) in

professional fees and transaction costs incurred in connection with the Sidley Plan, additional fees

16
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and costs incurred in connection with participation in the IRS Voluntary Disclosure Plan and related
IRS dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and

proper in the premises.

COUNT IX
(Violations of the Florida Civil Remedies for Criminal Practices Act)

80.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

81.  Beginning in or about January of 1996 and continuing until at least October 15, 2003,
Sidley knowingly and willfully engaged in a scheme to defraud hundreds of individuals across the
United States by directly or indirectly organizing and promoting unregistered, abusive tax shelters,
under the guise of legitimate investment strategies, including but not limited to transactions
described by the IRS and identified as “listed transactions” in Notice 99-59 (Boss), Notice 2000-44
(Son-of-Boss, BLIPS, COBRA), Notice 2001-16 (MIDCO), Notice 2001-45 (basis-shifting shelter,
FLIPS/OPIS), and Notice 2002-21 (CARDS), as well as ccrtain other transactions identified as
Spread Options, Common Trust Fund, and Option Transfer that were organized, sold and
implemented in conjunction with various accounting firms and investment advisors.

82.  These abusive tax shelters created the appearance of substantial capital losses via a
series of transactions specifically designed to offset large capital gains, usually incurred as a result of

the taxpayer’s liquidation or sale of an investment position or business.
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83.  Sidley generated millions of dollars in professional fees by repeatedly issuing
favorable (“more than likely than not’) tax opinion letters in connection with these abusive tax
shelters.

84.  Further to its marketing of these tax shelters, Sidley recruited some of the largest
accounting and financial consulting firms, including Andersen and KPMG, LLP (“KPMG"), as well
as other financial institutions (hereinafter “The Marketers™), in order to identify and target
prospective customers.

85. In order to more effectively promote these abusive tax shelters, Sidley authorized and
encouraged The Marketers to promise to the prospective customers that The Marketers would
arrange for lcgal representation from Sidley, which would in tum provide favorable, “independent,”
morce-likely-than-not opinion letters. The Marketers’ ability to promise the delivery of these opinion
letters from Sidley was a significant element in the promotion efforts.

86.  Sidley authorized The Marketers to represent to prospective customers that certain
deductions taken as a result of taxpayers implementing these abusive tax shelters would “more Likely
than not” be upheld if challenged by the IRS. At the time Sidley authorized these representations, it
kncw that thcy werc false.

87.  Over the course of a seven-year period, Sidley systematically issued hundreds of
knowingly false and misleading, favorable opinion ictters on these tax shelters that it was secretly
promoting via The Marketers. These form opinion letters were false and misleading becauso, at the
timc they were issued, Sidley knowingly and willﬁilly: (1) misrepresented the rigks associated with
entering into the tax shelter; (2) failed to disclose that the subject transactions should have been

registered as “‘potcntially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor lists

18
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needed to be maintained under 26 U.S.C. § 6112; and (3) failed to disclose Sidley’s actual role as an
organizer, promoter and seller of these unregistered, potentially abusive tax shelters, its relationship
with The Marketers, and related conflicts of interest which precluded the rendition of objective and
“independent” tax opinions.

88.  Sidley's attorney-client relationships with Gainor and other similarly situated tax
shelter customers were both fiduciary and confidential in nature. Furthermore, Sidley held itself out
to the public as a tax specialist with superior knowledge of the subject matter as to which these
intentional misrepresentations and omissions related.

89.  Sidley intended that its misrepresentations and omissions of material fact induce
Gainor and other similarly situated clients to act in reliance theseon.

90.  Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by cntering into the subject transaclions and paying substantial fees and transaction costs.

91.  Sidley knowingly and willfully engaged in a systematic course of conduct by

promoting abusive tax shelters and repeatedly delivering knowingly faise and misleading, form

opinion letiers to Florida residents with the criminal intent to obtain monies from one or more

persons by false or fraudulent pretenses, representations, and/or promises.

92. Sidley’s conduct in repeatedly and knowingly promoting abusive tax shelters and
delivering fulse and mislcading opinion letters to Florida residents via U.S. mail constitutes a pattern
of criminal activity and is unlawful pursuant to Fla, Sat, §§ 817.034 (a) and (b), and/or Title 18
U.S.C. § 1341.

93. While engaging in this scheme to defraud and in furtherance thereof, Sidiey, on

multiple occasions, comimunicated with persons located within the state of Florida, via U.S. mail,

19
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with the intent to obtain monies from such persons, including the occasions specifically set forth
below:

a On or about June 15, 1998, Sidley delivered to Peter T. Loftin in Florida, via U.S.
Mail, one of'1ts kmowingly false and misleading, form opinion letters. This letter
opined that deductions taken as a result of certain investment transactions, similar
in nature to those transactions later described by the IRS and identified as *“listed
transactions” in Notice 2000-45 (FLIPS), would more likely than not be upheld if
challenged by the IRS.

b. On or about August 31, 1998, Sidley delivered to Joseph J. Jacoboni in Florida,
via U.S. Mail, one of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain investment
transactions similar in nature to thosc transactions later described by the IRS and
identified as “listed transactions” in Notice 2000-45 (FLIPS), would more likely
than not be upheld if challenged by the IRS.

c. On or about December 31, 1999, Sidley delivered to Peter T. Loftin in Florida,
via U.S. Mail, one of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain investment
transactions similar in nature to those transactions later described by the IRS and
identified as “'listed transactions” in Notice 2000-44 (BLIPS), would more likely
than not be upheld if challenged by the IRS.

d. On or about December 31, 1999, Sidley delivered to Gainor in Florida, via U.S.

Mail, one of its knowingly false and misleading, form opinion letters. This letter

20
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opined that deductions taken as a result of certain investment transactions similar
in nature to thosc transactions described by the IRS and identified as “listed
transactions” in Notice 99-59 (BOSS), would more likely than not be upheld if
challenged by the IRS.

e. On or about December 31, 1999, Sidley again delivered to Gainor in Florida, via
U.S. Mail, another of its knowingly falsc and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain other investment
transactions similar in nature to those trensactions described by the IRS and
identificd as “listod transactions™ in Notice 99-59 (BOSS), would more likely
than not be upheld if challenged by the IRS.

94.  Asaresultofits criminal actions, Sidley has received substantial payments, including
but not limited to, payments for each of the knowingly false and misleading opinion letters
referenced in paragraph 93 above.

9s. Sidley has uscd or invested, directly or indirectly, the proceeds of these payments in
the acquisition of title to or a right or equity in real property, or in the establishment or operation of
an cnterprise.

96.  Sidley’s actions are unlawful pursuant to § 772.103, Fla, Stat,

97.  Asarcsult of Sidley's actions, Gainor entcred into the subject transactions and has
suffered damages including but not limited to over two million dollars ($2,000,000) in professional
fces and transaction costs incurred in connection with the Sidley Plan, additional fees and costs

incurred in connection with participation in the IRS Voluntary Disclosure Plan and rclated IRS

21




Case 1:06-cv-21748-JEM  Document1 Entered on FLSD Docket 07/13/2006  Page 58 of 265

[.—

¢ ¢

dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax

planning.

98.  Gainor has been forced to retain the undersigned counsel and is obligated to pay them
2 reasonable fee for legal services.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award treble
damages, statutory damages, costs, and attorneys fees pursuant to § 772.104, Fla. Stat,, against Sidley
and such further relief as this Court deems just and proper in the premises.

DEMAND FOR JURY TRIAL

Gainor demands a jury trial on all issues so triable.

B —

RICHARD BENJAMIN WILKES
Florida Bar No. 267163
KENNETH C. THOMAS

Florida Bar No. 0624640
GARDNER WILKES SHAHEEN
Post Office Box 1810

Tampa, Florida 33601-1810
Telephone:  (813) 221-8000
Facsimile: (813) 229-1597
Attorneys for PlaintifT

'
o,
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
CIVIL DIVISION

MARK J. GAINOR, CASE NO.: 04-13737 CA27

Plaintiff,

V.

SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendant.
——— - /
SUMMONS

THE STATE OF NIEW YORK:

YOU ARE HEREBY COMMANDED to scrve this summons and a copy of the Complaint in
the above-styled cause upon the Defendant:

Sidley Austin Brown & Wood, LLP
John C. Feldkamp, Eaq., Registered Agent
787 Seventh Avenue
New York, New York 10019

Each Dcfendant is hereby required to scrve written defenses to said Complaint on Plaintiff's
attorncy, whose name and address is:

RICHARD BENJAMIN WILKES, ESQUIRT:
Gardner Wilkcs Shahcen
2400 SunTrust Financial Centre
40! East Jackson Strect
| Tampa, Florida 33602

within 20 days afier service of this summons upon that Defendant, exclusive of the day of service,
and (o file the ariginal of said writtcn defenses with the Clerk of said court cither before service on
Plaintiff's aitorney or immediately thereafter. [f a Defendant fails to do so, a default will be entered
against the Defendant for the relief demanded in the Complaint. YL ~ 7 2004

WITNESS my hand and the scal of said courton L, 2004,

Harvey Ruvin,
Clerk Circuit Coun

CALEBRA SUTTON
By:

Deputy Clerk
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AFFIDAVIT OF TIMOTHY F. BERGEN

l. I am the Executive Director of Sidley Austin Brown & Wood LLP (“SAB&W™),
which is a defendant in the matter entitled Mark J. Gainor v. Sidley Austin Brown & Wood, LLP,
No. 04-13737 CA (27) pending in the Circuit Court of the Eleventh Judicial Circuit in and for
Miami-Dade County, Florida.

2. I am submitting this affidavit in support of Defendant SAB&W's Notice of
Removal of Action Pursuant to 28 U.S.C. §§ 1332, 1441 (Diversity Jurisdiction). | am familiar
with the facts set forth in this affidavit and could testify to these facts under oath from my own
personal knowledge.

3. Defendant SAB&W is a limited liability partnership organized under the laws of
the State of Delaware. SAB&W has offices in the United States in Chicago, Dallas, Los
Angeles, New York. San Francisco and Washington D.C.

4, At the time of the filing of this Complaint on or about June 22, 2004, SAB&W
did not have an office in Florida, and no partner of SAB&W maintained a primary residence in
Florida. SAB&W does not currently have an officc in Florida and no partners of SAB&W

currently maintain a primary residence in Florida,

| declare under penalty of perjury that the foregoing is true and correct.

DATED: August /{2004,

By

TIMOTHY F. BERGEN

EXHIBIT

B




Case 1:06-cv-21748-JEM  Document 1
* CIVIL COVER SHEET

The JS-44 civil cover sheet and the information contained herein neither replace nor supp

by law, except as provided by local rules of court. This form, approved by the Judicial
the use of the Clerk of Court for the purposc of initiating the civil docket sheet. (SEE INS

I{a) PLAINTIFF
Mark J. Galnor

Entered on FLSD Docket 07/13/2006

Page 62 of 265

[
-

filing and service of pleading or other papers as required
ited States in September 1974, is required for

(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIEF_M1AMI-DAE COUNTY

i Jxde

( LXCEPT V S. PLAINTIFF CASES)

k_/(

CE 0 el

DEFENDANTS

40(:&1

? OSB"?FORM)

Sidley Austin Brown & Wood, LI.P

ENCE OF FIRST LISTED DLFENDANT

F CASES ONLY)

USE THE LOCATION OF THE

(€)  ATTORNEYS (FIRM NAME,

RiCHARD BENJAMIN WILKES
GARDNER WILKES SITAHEIN
P. O Box 1810

TAMPA, FL 33601-1810
X13-221-8000

ADDRESS. AND TELEPHONE NUMBER)

{ATNJ?NEH (EKNOWN)

LORIA. SOCHS
GREENBERG PRAURIG

MiaML, EL 33131
305-579-0500

G R,
1221 BRICKETL AVENUE 1/7"

Ca RBF/;

%

(d) CIRCLE COUNTY WHERE ACTION Akmgmtyoxnor_, BROWARD, PALM BFACH, MARTIN, ST. LLUCIF, INDIAN mm ox:r.ﬁlbzgcm,mos

Il. BASIS OF JURISDICTION

CITIZENSHIP OF PRINCIPAL PARTIES -

(PLACE AN X IN ONE-BOX ONILY) (For Inversity Casc Only) PTF DE:F (PLACE AN X INTONIE BOX ro n AND ONE. BOX
FOR DEFENDANT |~ - nUF
D | 1S CGovernaxent D 3. Fcderal Question {ts ¢ tuen of This Suie a ¢ 0 Incorpoemum and ""d "‘“& D .
. flunincve e [hi s .
Plaini Y (1overnment Nid a Pany)
€ sazen of Anither St a a: Inwcniramnn and H’nq-l Plae nl o o3 (2]
Ihuainews 1 Anuther Siade
D 2. 1S Govemment @ 4. Inversity (Indicnte ¢ Mizenahap | ¢ #0en ot Submt ol a Forergn (ountry a a Fiveygn Nalwn a a.
| 3¢ ferulant nf Parties in ltem 111}
1V. ORIGIN (PLACE AN X IN ONE BOX ONL.Y)
I. Onginal 3 2 Removed from (O] 3. Remanded from [J 4 Remsutedor  [J S Transferred from [J 6 Muludistner [J7. Appcal w
Proceeding State Court Appeliate Court Reupened another distnct Livgation Drstnet Judge
(specify) from Magistrate
Judgment

(See VIII below)

V.  NATURE OF SUIT

(PLACE AN X IN ONE BOX ONLY)

A CONTRACT

A TORTS

FORFEITURE PENALTY

A BANKRLUPTCY

T 071 Appesd 13 104 192

A OTHER STATUS

O 1io taemame FFRMONAL INJURY O ¢10 Agncwnens
Q v Mawe O 110 Aurpiane O a2 rem gury-aat Magracme O srUasrat b Ung O Q' Wonamad MW 147 Q 410 Aatarea
0 1% siue an O 114 Awplane Praduct | stuivy O 29 Pervens mgary- Fred Listalsy O 4% Ureg Retsted Smnwt of Proparty 11 A PROPERTY RIGHTS 0O % asts o Soimg
[s] 140 Nogouable Laarnment 1% . :
O 1% Rmevwy of (roprrmes & O 117 Amenk. | Al A Lunder O 0 Avenm  Puasnd  bpry O % lape Lem I aiuCapmigme O 4% (meaee W Reer~ B
Lot cament of fodgment Product | seliy
O 1Y Medecwe At O 1% Feter ot Pamplerary | atutery PERSONAL PROPERTY [ ez atmi O 1o Peen O 0 Dyuriones
0 1Y Amove) af risghed Sandvm D v Mome O 'v'oovke hed O % Awtens Rege O a0 [ pdemot O iwRgleesr hitooxal =d
loans irne] S naana B Carragt Usgom st wva
D 1Y Bwevey nl Overpevman of 0O W Mgme Praducs | gheiny O 11 Ired w | ondeg B 0 0 Orcupationd Sofit v Hoalth B SMIAL SFOCLRITY O 310 sttive Sovur
S wm e s Brnefita B
O 160 s bhrddor's Vpste O %0 Muswr Vabiady O wie Ponemd P O s=nrinpe O wmoiua e Q 1% swain X ks
rummge "R erhange
@ 1™ ke mwat Q149 Mt s e Pomtiet | asbiley 0 101 pregwty Dwness  Predwt A LABOR O sa/mad lemg ¥ O 17t Cosmmmer (hallemee 17 1™
1 sabediny e
O 120 | rmtrers Pragm o | ighiin a1 by P W 10T e | ahee Mamlards Adt O se) MWt INWW reov g, O 11 agnehma Ante
A RFAL PROPFRTY A CIVIE. RIGHTN B PRISONER PETITIONS D 71 ks Manogemamt Relstimns B O s vuir taie xV) O 795 boasmmi Gobis sotmn et
O 00 Tond ( cndmanonn 4| Young O :vpattems  Ymae Buviewe O ‘Wictw Mmgrmew Sounag & [« TN TRT 2P O v paveemeel Mo
Saboas | copus It b At
D i ramimes O #4) Renpteremsme 0O "% lmad’ O 190 Resiwey | sbuw Ade A FFEDFRAL. TAXSUITS O %4 Raorgy At senes Adt
O 7% Kewi | ceas & Frmommn 0 491 Vempasng At < cumemedatinine Q 119 (e Peahy D  ™iinkalsor | mgowe e RE R EA] Foifl w O % lNiombum of mimasatum Al
[T
O 10 Iwawlod D 4 weape 0 o Modance & (s D ™ Fageyes §a b Wpd) AR O 171 IRR Thad Pary Jab I loow G v, aggesl of Pos vtornmm dom
it gl At omm b Justa o
[ SEFT LI PN Py g o1 3 settnbear ¢ vl Riggsa O o N O 0 (masemmmgty of Ve
Am (R
0O 1m AV | nbe Rool Praperty 0 9% (nhew Qatowsy Adtorma®
*Ae R (Y Bene]

Y1 CAUSE OF ACTION
LENGTH OF TRIAL

Y weeks estimated

(CITR THR UK CIVIL STATUTE UNDIR WIHHCH YOU ARF FILING AND WRITE A BRIFF STATIMENT OF ¢

JURISDICTIONAL STATUTES UNLESS DIVI RSITY )

2B US.C. §§ 1441, 1332;

{for both sides to try entire casc)

AU IO NOT 1)

; removal of complaint alleging professionat malpractice and breach of contruct,

VIEL REQUESTED IN
COMPLAINT

CILOK I TS 1N A € LASS AL TION DEMAND $2.000,000

O '~imerropt

a ~Na

L0 1 ek YIS only |Idtn-n-.lrd n Lomplaint
JURY DEMAND: R YES

XK AL T NUMBER

VI RELATED CASE(S) (¢ Imtruion)
iaen
DATE CORD
Ji5200 906205
FOR OFHICE USEONI Y Recep # Amount / Apptving [FP o L bt MAG JUDGE _



Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 63 of 265

~—
—

COMPOSITE EXHIBIT “V”



Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 64 of 265

<
UNITED STATES DISTRIC1Q04§'F; 2 2 0 5 K

SOUTHERN DISTRICT OF FLORIDA

Case No.:

MARK J. GAINOR,
Plaintiff,
V.
SIDLEY AUSTIN BROWN & WOOD, LLP,

Dcfendant.

NOTICE OF REMOVAL OF ACTION
PURSUANT TO 28 U.S.C. §§ 1332, 1441 (DIVERSITY JURISDICTION)

TO THE CLLERK OF THE ABOVE-ENTITLED COURT:

PLEASE TAKE NOTICE that on this date, defendant Sidley Austin Brown & Wood LLP
("SAB&W?™), by its undersigned counsel, pursuant to 28 U.S.C. §§ 1332(a), 1441(a), and 1446,
respectfully submits this Notice of Removal of this action from the Circuit Court of the Elcventh
Judicial Circuit in and for Miami-Dadc County, Florida.

In support of the Notice of Removal, SAB&W statcs as follows:

[he Complaint

l. SAB&W s informed and belicves that on or about Junc 22, 2004, an action was
commenced against SAB&W, in the Circut Court of the Eleventh Judicial Circunt in and for
Mumi-Dade County, entitled Mark J. Gainor v Sidley, Austin, Brown & Wood, 1.1P, Casc No.
04-13737 CA (27). A copy of Plaimtilt's Complaint and Demand for Jury Trial (the

“Complaint™) is attached hereto as Bixhibit A, SAB&W is the only defendant named in the

Complaint.
2. In the Complamnt, Plantiff Mark J. Gainor (*Plaintif™") alleges nine causes of
fortr s buvonge Py
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action against SAB& W arising out of Plaintifl"s participation in a tax stratcgy allegedly offered
to him by his accountants: Count 1 (malpractice); Count 2 (breach of oral contract); Count 3
(breach of contract implied in fact); Count4 (unjust enrichment); Count5 (negligent
misrepresentation); Count 6 (fraudulent misrepresentation); Count 7 (breach of fiduciary duty);
Count 8 (tortious interference with advantageous business advantage); Count 9 (violation of
Flonda Civil Remedies for Criminal Practices Act). Each of the causes of action alleges in
cxcess of $2.0 million in damagces.

Diversity Jurisdiction

3. This Count has original jurisdiction of this casc pursuant to 28 U.S.C. §§ 1332.
By virtue of 28 U.S.C. §§ 1441i(a), this entirc matler is one which may be removed to this Count,
in that it is a civil action between citizens of diffcrent states, and the matter in controversy
exceeds the sum of $75,000, exclusive of intcrest and costs.

4. Plaintiff alleges that he is an individual residing in Dade County, Florida [sic].
See Complaint §2. Dcfendant SAB&W is a limited liability partnership organized under the
laws of the State of Dclaware. See Affidavit of Timothy F. Bergen, attached hereto as Exhibit B,
93 SAB&W has offices in the United States in Chicago, Dallas, Los Angceles, New York, San
Francisco and Washington D.C. /. At the time of the filing of the Complaint, SAB&W did not
have an office in Flonida, and no partner of SAB&W maintained a primary residence in Florida.
Id- Y 4. Further, SAB&W docs not currently have an office in Florida and no partner of SAB&W
currently maintains a primary residence in Flonda.  /d. The Complaint docs not allege that
SAB&W was or is a citizen of Florida. See Complaint §3 ("Sidley is a limited liability
partnership organized and existing under the laws of the State of Delaware with its principal

place of business in Chicago, Hinois.™).

2
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5. The amount in controversy exceeds the jurisdiction amount of $75,000, exclusive

of intcrest and costs. Plaintiff alleges that “as a result of Sidley’s” conduct, he has “suffered
damages including, but not limited to, over two million dollars ($2,000,000) in professional fees
and transactions costs” plus additional fees and costs incurred in connection with his dealings
with the Intcmmal Revenue Service. £.g., Complaint § 38.

Satisfaction of Procedural Requircments

6. SAB&W has not been served with any state court papers other than the Summons
and Complaint. Pursuant to 28 U.S.C. § 1446(a), a truc and corrcct copy of all process,
pleadings, and orders served upon SAB&W as of the date of this Notice of Removal is attached
hereto as Exhibit A.

7. Removal to this Court is timely. SAB&W first received notice of the Complaint
on July 14, 2004, when a copy of the Summons and Complaint was reccived by SAB&W. Thus,
this Notice of Removal is being filed within thirty days afier receipt of the Complaint as required
by 28 U.S.C. § 1446(b).

8. Removal to the United States District Court for the Southern District of Florida is
proper under 28 UU.S.CC. § 1441 becausc the Complaint was filed in the Circuit Court of the
Eleventh Judicial Circuit in and for Miami-Dade County, Florida, General Jurisdiction Division.

9. A copy of this Notice of Removal will be filed with the clerk of the Circuit Coun
of the Eleventh Judictal Circuit in and for Miami-Dade County, and scrved upon all adverse
partics as required by 28 U.S.CC. § 1446(d).

WHEREFORE, SAB&W respectfully requests that this case be removed from the Circuit
Court of the Eleventh Judicial Circutt in and for Miami-Dade County, Florida, to this Court.

DATED: August 12, 2(04.
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Respectfully submitted,

GREENBERG TRAURIG, P.A.

Attorneys for SIDLEY AUSTIN BROWN & WooOD, LLP
1221 Brickell Avenue
Miami, Florida 33131
Telephone: (305)579-05

Z\ LORVA. SOCHIN

Florida Bar No. 013048

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the forcgoing was scrved by first

class U.S. mail to Richard B. Wilkes, Esq. and Kenneth C. Thomas, Esq., Gardner Wilkes

H-
Shahcen, Counsel for Plaintiff, P.O. Box 1810, Tampa, FL 3360 10 oprAu , 2004.
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
CIVIL DIVISION

MARK J. GAINOR,

CASENO. (4 - (3737 CAC27)
Plaintiff,

V.

SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendant.
/

PLAINTIFF'S COMPLAINT

AND DEMAND FOR JURY TRIAL
Plaintiff, Mark J. Gainor (“Gainor"), an individual, sucs Defendant, Sidley, Austin, Brown &

Wood, LLP (“Sidley’"), a Delaware limited liability partnership, and alleges:

ALLEGATIONS COMMON TO ALL COUNTS
(Parsgraphs 1 - 33)

1. This is an action for damages in excess of §15,000.00, exclusive of interest, attorneys'

fees and costs.

2. Gainor is an individual residing in Dade County, Florida.

3. Sidley is a limited liability partnership organized and existing under the laws of the
State of Delaware with its principal place of business in Chicago, lilinois.

4 Sidley is one of the nation’s largest law firms, with over 1,400 lawyers, multiple
offices and a practice both national and intemational in scope. At all times material, Sidley held
itsolf out to the public as possessing grester than ordinary knowledge and skill in the ficld of tax

planning.

EXHIBIT

A
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5.  Sidleyhas provided legal services to Florida residents and has furnished legal opinion
letters to the Plaintiff, and others, in the State of Florida.

6.  This action accrued in Miami-Dade County, Florida,

7. Jurisdiction over Sidleyis bascd on § 48.193, Fla. Stat,, because these causes of action
arise from Sidley individually and/or through its agent(s) doing one or more of the following acts:
a. engaging in business in the State of Florida by delivering legal opinion letters
in Florida and in providing legal representation to Florida residents;
b, committing a tortious act or acts within the State of Florida as alleged in
Counts I, V, VI, VII and VIII of this Complaint; and
c. causing injury to persons or property within the State of Florida arising out
of an act or omission outside of Florida, as alleged in all Counts of this
Complaint, and actively cngaging in the solicitation of Florida residents for
the provision of legal services.

8. In 1998, Gainor maintained an 81.2% interest in Gainor Medical Management, LLC
(“GMM™) through direct ownership as well as through intercsts in two wholly-owned subchapter S
corporauons, Bryan Medical, Inc. ("Bryan Medical™) and Gainor Medical U.S.A., Inc. (“GMUSA™).

9. Arthur Andersen, LLP (“Andersen™) had an established relstionship of trust and
confidence with Gainor as his accountant, consultant, and financial advisor. Due to this relationship,
Andcrsen became aware of Gainor's plans to sell the GMM business.

10.  Before the closing on the sale of his business, Anderaen informed Gainor that it might

be able to recommend a certain strategy to help reduce his total tax liability on the planned sale.
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11.  In January of 1999, GMM sold substantially all of its assets and subsidiaries; the
liquidation generated 8 total gain in excess of one hundred and twenty million dollars
($120,000,000).

12.  After the sale, in or about March of 1999, Andersen, with Sidley’s express or implicit
authonity, offered to Gainor a strategy designed by Sidley to effectuate a tax savings of
approximately seventeen million dollars ($17,000,000) related to the asset sale. Andersen explained
to Gainor that this tax shelter would be supported by a “more likcly than not” opinion letter, upon
which he could rely, indicating that the deductions arising from the implcmentation of the strategy
(hereinafler the “Sidley Plan™) would be upheld, if challenged by the Internal Revenue Service (the
“IRS7).

13. On or sbout August 20, 1999, Andersen sent to Gainor, via facsimile, a schedule
confirming the anticipated professional fees and transaction costs that would be incurred and the tax
savings to be realized from implementing the Sidley Plan.

14.  The total projected cost of the Sidley Plan included approximately two million, one
hundred thousand dollars (§2,100,000) in fees and transaction costs, of which four hundred thousand
dollars ($400,000) was allocated to Sidley.

I5.  On or about September 1, 1999, Guainor authorized Anderscn to proceed with the
Sidiey Plan.

16. Unbeknownst to Gainor, bcgir.ming in or ubout January of 1996, Sidlecy had begun
implementing a plan to develop, organize, and scil unregistered abusive tax shelters under the guise

of legitimate, complex investment strategies.
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17. Beginning in or about January of 1996 and continuing until at least October 15, 2003,
Sidley was organizing and promoting unregistered, abusive tax shelters, including, but not limited to,
transactions described by the IRS and identified as “listed transactions” in Notice 99-59 (Boss),
Notice 2000-44 (Son-of-Boss, BLIPS, COBRA), Notice 2001-16 (MIDCQ), Notice 2001-45 (basis-
shifting shelter, FLIPS/OPIS), and Notice 2002-21 (CARDS), as well as ccrtain other transactions
identified as Spread Options, Common Trust Fund, and Option Transfer; these shelters were
organized, sold, and implemented in conjunction with various accounting firms and investment
advisors.

18.  These abusive tax sheiters created the appearance of substantial capital loascs via a
series of transactions specifically designed to offsct large capital gains, usually incurred as a result of
the taxpayer’s liquidation or sale of an investment position or business.

19.  Unbeknownst and undisclosed to Gainor, at some point in time prior to August of
1999, Sidley and Andersen agreed to work together to develop, organize and promote certain abusive
tax shellers, including but pot limited to the investment .mlcgy recommended to Gainor.
Andersen’s role included identifying and targeting prospective customers.

20.  Undcr this arrangement, Sidley authorized and encouraged Andersen to promise to the
prospective customers that Andersen would arrange for the customers to get legal representation
from Sidley that would in turn provide to them favorable, “independent,” more-likely-than-not

opinion lettcrs. Andersen’s ability to promise the delivery of these opinion letters from Sidleywas a

significant element in the promotion efforts. In fact, Andersen expressly conditioned its own
cntitioment to professional fees, upon the delivery of these "“more-likely-than-not™ opinion letters

from independent counse].
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21.  After Gainor accepted the Sidley Plan, a series of complex and costly financial
transactions were conducted that were designed by Sidley to generate over seventy million dollars
($70,000,000) in apparent capital losses; all of Gainor’s ownership interests in GMUSA (by that time
naving been merged into Lucor Special Investments, Inc. (“LSI")) and Bryan Medical were
transferred to MJG (8 Georgia limited partnership in which Gainor held an 86.17 percent interestas a
limited partner).

22.  On December 10, 1999, the IRS released Notice 99-59, “Tax Avoidance Using
Distributions of Encumbered Property.”” Notice 99-59 described certain abusive arrangements
factually similar to the Sidley Plan and wamed that such transactions generate artificial losses
lacking economic substance and do not constitute the type of bona fide losses that are deductible
under the Internal Revenue Code.

23. That same day, Sidley and Andersen discussed the impact of Notice 99-59 on the
Sidlcy Plan. Sidley advised Andersen that Sidley would still issue the favorable “more likely than
not” opinion letters, but that the opinions would have to address Notice 99-59. Sidley admitted to

Andcrsen that Notice 99-59 could impair Gainor's ability to say that he relied in good faith on the

advice of a tax professional, but Sidley never communicated this to Gainor.

24.  Thereafler, in accordance with the Sidley Plan, on December 14, 1999, MJG sold its
stock in Bryan Medical for two hundred ninety-seven thousand, one hundred fiftecn dollars
(5297,115) and reported an approximate forty million dollar ($40,000,000) capital loss from the sale.

Likewise, on December 23, 1999, MJQ sold all of its stock in LS! for one hundred twenty-five
thousand, scven hundred scventy-five dollars ($125,775) and reported an additional thirty million,

six hundred thousand dollars ($30,600,000) capital loss from the sale.
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25.  After the transactions were finalized, on December 31, 1999, as promised, Sidley
delivered to Gainor two qualified tax opinion letters. These letters (over 50 pages in length each)
confirmed that the deductions claimed for the capital losses generated in connection with the subject
transactions would “more likely than not" be upheld if challenged by the IRS.

26.  These opinion letters specifically represent that the subject transactions and consequent
deductions claimed would “more likely than not” be upheld if challenged by the IRS. Sidley, via
both its pre-transaction representations and finalized opinion letters, represented to Gainor that there
was a greater than fifty percent (50%) chance that these losses could legitimately be claimed as
deductions and would be upheld if challenged by the [RS. The opinion letters failed to disclose that
Notice 99-59 would impair Gainor’s ability 10 say that he relied in good faith upon the advice of a
tax professional.

27.  Atalltimes material, Sidley knew or should have known that the deductions were not
likely to be upheld if challenged by the IRS; this information was withheld from Gainor. Indeed,
Sidlcy knew or should have known that there was virtually no reasonable possibility that the
deductions would be upheld if challenged; this information was also withheld from Gainor.

28.  More specifically, Sidley knew, or through the exercise of reasonable care and due
diligence, should have known, that it was making one or more of the following material
misrepresentations or omissions in both its opinion letters of December 31, 1999 and in its
preliminary advice and directives:

s misrepresentations as to the actual fjsk associated with entering into the

subject transactions,
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b. failure to disclose that the subject transactions should have been registered as
“potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor
lists needed to be maintained under 26 U.S.C. § 6112;

c. failure to disclose Sidley’s actual role as an organizer, promoter and seller of
these unregistered, potentially abusive tax shelters, its relationship with
Andersen and other large accounting firms, and related conflicts of interest
which precluded the rendition of objective and “independent” tax opinions;
and

d. failing to disclose Sidley’s concerns that Gainor’s ability to rely in good faith
upon the advice of a tax professional was impaired by Notice 99-59.

29.  OnDecember 22, 2001, the IRS published Announcement 2002-2, 2002-1 C.B. 304
(Disclosure Initiative), in which it encouraged taxpayers to disclose their participation in and tax
treatment of tax shelters in exchange for the IRS’s waiver of certain penalties under 26 U.S.C. §
6662.

30.  On March 14, 2002, Sidiey sent three letters to Gainor and rclated entities advising
them of the IRS vojuntary disclosurc program and “'strongly recommending” the he consult with his
“regular tax advisor” regarding the terms and implications of the voluntary disclosure program and
the advisability of participating in same with respect to the transactions conducted in accordance
with the Sidley Plan.

31.  Further to Sidley’s correspondence to him of March 14, 2002, Gainor voluntarily

disclosed 1o the IRS his involvement with the subject transactions.
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32. Gainor is negotiating with the IRS and is subject to a disallowance of approximately
scventy million dollars ($70,000,000) in capital losses.
33.  All conditions precedent to the maintenance of this action have been performed,

occurred ur waived.

COUNT ]
(Professional Malpractice)

34.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

35. Gainor and Sidley had an attomey-client relationship.

36. Sidley had a duty to represent Gainor with the rcasonable care, skill, and diligence
ordinarily possessed and excrcised by attomeys specializiné in the ficld of tax planning, under
similar circumstances.

37. Sidley breached this duty and deviated from the acceptable standard of care for a tax
spccialist by its conduct set forth above, including but not limited to the material misrepresentations
and/or omissions more specifically set forth in paragraph 28.

38.  As a result of Sidley's breaches and deviations, Gainor entered into the subject
transactions and has suffered damages including, but not limited to, over two million doilars
(52,000,000) in professional fces and transaction costs incurred in connection with the Sidley Plan,
additional fecs and costs incurred in coanection with pasticipation in the IRS Voluntary Disclosure
Plan and related IRS dealings, cxposure to millions of dollars in additional taxcs, and lost

opportunitics for proper tax planning.
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WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award

compensatory damages and costs, against Sidley and such further relief as this Court deems just and

proper in the premises.

OUNT 1
(Breach of Comtract)

39.  Gainor realleges paragraphs } through 33 as though fully set forth herein.

40. At all imes material, Andersen had actual or apparent authority to act on behalf of
Sidley in connection with the implementation of the Sidley Plan.

41.  Sidley, through its agent, Andersen, and Gainor entered into an oral agreement. The
terms wexe that Sidley would represent Gainor and provide certain legal services. Morc specifically,
Sidley, working through Andersen, would advise Gainor on how to structure a complex set of
business transactions that would provide substantial tax savings related to the sale of his business.
Sidlcy further agreed to provide “indcpendent,” legal opinion letters confirming the propriety of
these transactions and opining that the consequent deductions taken would more likely than not be
uphcld if challenged by the IRS. In consideration thereof, Gainor agreed to pay Sidley four hundred
thousand dollars ($400,000).

42.  The foregoing agreement constitutes an oral contract for the provision of legal services
and thus, there was an implied covenant by Sidley to exercise ordinary skill and knowledge in the
rendition of professional legal scrvices. Additionally there was implied covenant of good faith and

fair dealing.

43.  Gainor fully performed his duties under the contract. Although Sidley delivered the

legal opinion Jetters, it breached the contract by breaking both of the implied covenants set forth in
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paragraph 42 above. Sidley breached these covenants by its conduct set forth above, including, but
not limited to, the material misrepresentations and/or omissions more specifically set forth in
paragraph 28.

44.  Asaresult of Sidley’s breaches, Gainor entered into the subject transactions and has
suffered damages including, but not limited to, over two million dollars ($2,000,000) in professional
fees and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
incurred in connection with participation in the IRS Voluntary Disclosure Plan and related IRS
dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

WHEREBFORE, Plaintiff, Mark . Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNT I
(Breach of Coatract Implied in Fact)

45.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

46. An agreement between Sidley and Gainor arose by mmplication given the facts and

circumstances surrounding the parties’ conduct.

47.  Gainor conferred a benefit upon Sidley by paying four hundred thousand dolilars
(5400,000) to Sidley which was acccpted as payment for legal services.

48.  Under ordinary circumstances, a reasonable law firm holding itself out as specializing
in tax planning, would reasonably expect to be required to render substantial, competent legal

services for such a benefit.

10
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49. Sidley breached the implied contract with Gainor in failing to render competent legal
services by, among other things: (1) failing to exercise such reasonable care, skill, and diligence as is
ordinarity exercised by aftormcys specislizing in the field of tax planning, under similar
circumstances; (2) failure to disclose that the subject transactions should have been registered as
“potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor lists needed to be
maintained under 26 U.S.C. § 6112; (3) failing to disclose Sidley’s actual role as an organizer,
promoter and scller of these and other unregistered, potentially abusive tax shelters, its relationship
with Andersen, and related conflicts of interest which precluded the rendering of objective and
“independent” tax opinions; and (4) failing to disclose to Gainor Sidley’s concerns that Gainor’s
ability to rely in good faith upon the advice of a tax professional was impaired by Notice 99-59.

50.  Asaresult of Sidley’s failure to render competent legal advice, Gainor entered into the
subject transactions and has suffered damages including, but not limited to, over two million do!lars
(52,000,000) in professional fees and transaction costs incurred in connection with the Sidley Plan,
additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure
Plan and related IRS dealings, exposure to millions of dollars in additional taxes, and lost
opportunitics for proper tax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, sgainst Sidiey and such further relief as this Court deems just and

proper in the premises.

11
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COUNT 1V
(Breach of Contract Implied in Law: Uajust Enrichment)

51.  Gainor realleges paragraphs | through 33 as though fully set forth herein.

52.  Gainor conferred a benefit npon Sidley by paying four hundred thousand dollars
($400,000) to Sidley.

53. Sidley knowingly and voluntarily accepted and retained this benefit conferred upon it
as compensation for providing competent legal services that were never rendered.

54.  Under these circumstances, Sidley would be unjustly enriched if permitted to retain
this benefit without having rendered competent legal services, unless Sidlcy is required to disgorge
these professional fees, together with interest, back to Gainor.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and
proper in the premises.

COUNTY
(Negligent Misrepresentation)

55.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

56.  Sidley authorized and encouraged Andersen to utilize Sidlcy's name and reputation as
well as the promise of favorable, “more likely than not,” Sidley opinion Jetters, in order lo promote
ccrlain abusive tax shelters.

57.  Asset forth sbove, Sidley, via authorizod statements made by Andersen on its behalf,
and in slatemcnts contained within its final opinion letters delivered to Gainor, made one or more of

the false staternents or omissions of material fact more specifically set forth in paragraph 28.

12
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58. At the time they were made, Sidley should have known that these representations of
material fact were false and that these omissions of fact were matenal.

59.  Asaresult of their attomey-client relationship, Sidley and Gainor’s relationship was
both fiduciary and confidential in nature. Furthermore, Sidley held itself out to the public as a tax
specialist with a superior knowledge of the subject matter to which these missepresentations and
omissions relate.

60. Sidley intended that its misrepresentations and omissions of material fact induce
Gainor to act in reliance thereon.

61.  Gainor justifiably relied on Sidley’s misreprescntations and omissions of material fact
by entering into tho subject transactions and paying substantial fees and transaction costs.

62. Asaresultof Sidley’s negligent misrepresentations and omissions, Gainor has suffered
damages including, but not limited to, over two million dollars ($2,000,000) in professional fees and
transaction costs incurred in connection with the Sidley Plan, additional fees and costs incurred in
connection with participation in the IRS Voluntary Disclosure Plan and related IRS dealings,
exposure to millions of dollars in additional taxes, and lost opportunities for proper tax planning.

WHEREFORE, Plainti{f, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidicy and such further relief as this Court decmns just and
proper in the prcmises.

COUNT V]

(Frauduleat Misrepresentation)

63.  Gainor reallcges paragraphs 1 through 33 as though fully set forth herein.

13
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64. Sidley authorized and encouraged Andersen to utilize the Sidley name and reputation
as well as the promise of favorable, “more likely than not,” Sidiey opinion letters to promote certain
abusive tax shelters.

65S.  As set torth above, Sidley, via authorized statements made by Andersen on its behalf
and in statements contained within its final opinion letters delivered to Gainor, made one or more of
the false statements or omissions of material fact more specifically set forth in paragraph 28.

66. At the time they were made, Sidley knew that these representations of material fact
were false and that these omissions of fact were material.

67.  Asaresult of their attorney-client relationship, Sidley and Gainor’s relationship was
both fiduciary and confidential in nature. Furthermore, Sidley held itself out to the public as a tax
specialist with a superior knowledge of the subject matter to which these misrepresentations and
omissions relate.

68. Sidley intended that its misrepresentations and omissions of material fact induce
Gainor 1o act in reliance thereon

69.  Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by cntering into the subject transactions and paying substantial fees and transaction costs.

70.  As a result of Sidley’s fraudulent misrepresentations and omissions, Gainor has
suffered damages including but not limited to over two million dollars ($2,000,000) in professional
fecs and transaction costs incurred in connection with the Sidley Plan, additional fees and costs
incurred in connection with perticipation in the IRS Voluntary Disclosure Plan and related IRS

deslings, exposure to millions of dollars in additiona! taxes, and lost opportunities for proper tax

planming.

14
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WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and

proper in the premises.

OUNT VII
(Breach of Fiducfary Duty)

71.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.

72.  Asaresult of their attorney-client relationship, Sidley and Gainor’s relationship was
fiduciary in nature in that Gainor reposed trust and confidence in Sidley and Sidley undertook such
trust, and assumed a fiduciary duty to advise, counsel, and protect Gainor and to exercise loyalty and
due care.

73.  Sidley breached its fiduciary duty owed to Gainor by: (1) misrepresenting the risk
associated with entering into the subject transactions; (2) failing to disclose that the subject
transactions should have been registered as “potentially abusive tax shelters” under 26 U.S.C. §
6111(c) and that investor lists needed to be maintained under 26 U.S.C. § 6112; (3) failing to
disclose Sidley’s actual role as an organizer, promoter and seller of these and other unregistered,
potentially abusive tax shelters, its relationship with Andersen, and related conflicts of interest which
precluded the rendering of objective and “indepcndent” tax opinions; and (4) failing to disclose

Sidley’s concerns regarding Gainor's ability to say in good faith that he relicd upon the advice of a

lax professional.

74.  As a result of Sidley's breach of fiduciary duty, Gainor entered into the subject
transactions and has suffered damages including but not limited to over two million dollars

(52,000,000) in professional fees and transaction costs incurred in conncction with the Sidley Plan,
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additional fees and costs incurred in connection with participation in the IRS Voluntary Disclosure
?lm and related IRS dealings, exposure to millions of dollars in additional taxes, and lost
opportunities for proper tax planning.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and

propet in the premises.

COUNT VLI
(Tortious Interference with an Advantageous Business Relationship)

75.  Guinor realleges paragraphs 1 through 33 as though fully set forth herein.

76.  Gainor had an established business relationship of trust and confidence with Andersen.
Gainor routinely relied on Andersen to provide accounting and consulting services and to protect his
financial interests while maintaining the confidentiality of scnsitive financial information.

77.  Sidley had knowledge that Andersen maintained these types of relationships with
clients such as Gainor and had access 1o such clients’ confidential financial information. Sidley
knew that Andersen’s existing relationships with clients such as Gainor could be utilized to promote
unregistered, abusive tax shclters being sold and marketed by Sidley for profit.

78.  Sidley intentionally and unjustifiably interfered with Gainor’s ad vantageous busincss,
confidential and fiduciary relationship with Andersen by inducing Andcrsen to promote the Sidley
Plan to Andersen's clients, including Gainor.

79.  As aresult of Sidley's interference, Gainor entered into the subject transactions and
has suffered damages including but not limited to over two million dollars ($2,000,000) in

professional fees and transaction costs incurred in connection with the Sidley Plan, additional fces
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and costs incurred in connection with participation in the IRS Voluntary Disclosure Plan and related
IRS dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

WHEREFOKE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award
compensatory damages and costs, against Sidley and such further relief as this Court deems just and

proper in the premises.

COUNT IX
(Violations of the Florida Civil Remedies for Criminal Practices Act)
80.  Gainor realleges paragraphs 1 through 33 as though fully set forth herein.
8l.  Beginning in or about Januaryof 1996 and continuing until at least October 15, 2003,
Sidley knowingly and willfully engaged in a scheme to defraud hundreds of individuals across the
United States by directly or indirectly organizing and promoting unregistered, abusive tax shelters,

under the guise of legitimate investment sirategies, including but not limited to transactions

described by the IRS and identified as “listed transactions” in Notice 99-59 (Boss), Notice 2000-44
(Son-of-Boss, BLIPS, COBRA), Notice 2001-16 (MIDCO), Notice 2001-45 (basis-shifting shelter,
FLIPS/OPIS), and Notice 2002-21 (CARDS), as well as certain other transactions identified as
Spread Options, Common Trust Fund, and Option Transfer that were organized, sold and
implemented in conjunction with various accounting firms and investment advisors.

82.  These abusive tax shelters created the appearance of substantial capital losses via a
series of transactions specifically designed to offset large capital gains, usually incurred as a result of

the tuxpayer’s liguidation or sale of an investment position or businecss.
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83.  Sidley generated millions of dollars in professional fees by repeatedly issuing
favorable (“more than likely than not”) tax opinion letters in connection with these abusive tax
shelters.

84, Further to its marketing of these tax sheiters, Sidley recruited some of the largest
accounting and financial consulting firms, including Andersen and KPMG, LLP (“KPMG"), as well
as other financial institutions (hereinafter “The Marketers™), in order to identify and target
prospective customers.

85.  Inorderto more effectively promote these abusive tax shelters, Sidley authorized and
encouraged The Marketers to promise to the prospective customers that The Marketers would
arrange for legal representation from Sidley, which would in turn provide favorable, “independent,”
more-likely-than-not opinion letters. The Marketers’ ability to promise the delivery of these opinion
letters from Sidley was a significant element in the promotion efforts.

86.  Sidley authorized The Marketers to represent to prospective customers that certain
deductions taken as a result of taxpayers implementing these abusive tax shelters would “more likely
than not” be upheld if challenged by the IRS. At the time Sidley authorized these representations, it
kncw that they werc false.

87.  Over the course of a seven-year period, Sidley systematically issued hundreds of
knowingly false and misleading, favorable opinion letters on these tax shelters that it was secretly
promoting via The Marketers. These form opinion letters were false and misleading becauso, st the
time they were issued, Sidley knowingly and willﬂilly: (1) misrepresented the riskg associated with
entering into the tax shelter; (2) failed to disclose that the subject transactions should have been

registered as “‘potentially abusive tax shelters” under 26 U.S.C. § 6111(c) and that investor lists

18
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needed to be maintained under 26 U.S.C. § 6112; and (3) failed to disclose Sidley’s actual role as an
organizer, promoter and seller of these unregistered, potentially abusive tax shelters, its relationship
with The Marketers, and related conflicts of interest which precluded the rendition of objective and
“independent” tax opinions.

88.  Sidiey’s attorney-client relationships with Gainor and other similarly situated tax
shelter customers were both fiduciary and confidential in nature. Furthermore, Sidley held itself out
to the public as a tax specialist with superior knowledge of the subject matter as to which these
intentional misrepresentations and omiasions related.

89.  Sidley intended that its misrepresentations and omissions of material fact induce
Gainor and other similarly situated clients to act in reliance thereon.

90.  Gainor justifiably relied on Sidley’s misrepresentations and omissions of material fact
by entering into the subject transactions and paying substantial fees and transaction costs.

91.  Sidley knowingly and willfully engaged in a systematic course of conduct by
promoting abusive tax shelters and repeatedly delivering knowingly false and misleading, form
opinion letters to Florida residents with the criminal intent to obtain monies from one or more
persons by false or fraudulent pretenses, representations, and/or promises.

92.  Sidley’s conduct in repeatedly and knowingly promoting abusive tax shelters and
delivering fulsc and misleading opinion letters to Florida residents via U.S. mail constitutes a pattern
of criminal activity and is unlawful pursuant 1o Fla, Siat, §§ 817.034 (a) and (b), and/or Title 18
U.S.C. § 1341.

93. While engaging in this scheme to defraud and in furthcrance thereof, Sidley, on

multiple occasions, communicated with persons located within the state of Florida, via U.S. mail,
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with the intent to obtain monies from such persons, including the occasions specifically set forth
below:

a On or about June 15, 1998, Sidley delivered to Peter T. Loftin in Florida, via U.S.
Mail, orte ot 1ts knowingly false and misleading, form opinion letters. This letter
opined that deductions taken as a result of certain investment transactions, similar
in nature to those transactions later described by the IRS and identified as “'listed
transactions” in Notice 2000-45 (FLIPS), would more likely than not be upheld if
challenged by the IRS.

b. On or about August 31, 1998, Sidley delivered to Joseph J. Jacoboni in Florida,
via U.S. Mail, one of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of certain investment
transactions similar in nature to those transactions later described by the IRS and
identified as “listed transactions” in Notice 2000-45 (FLIPS), would more likely
than not be upheld if challenged by the IRS.

c. On or about December 31, 1999, Sidley delivered to Peter T. Loftin in Fiorida,
via U.S. Mail, one of its knowingly false and misleading, form opinion letters.
This letter opined that deductions taken as a result of ccrtain investment
transactions similar in nsture to those transactions later described by the IRS and
idontified as “listed transactions" in Notice 2000-44 (BLIPS), would more likely
than not be uphcld if challenged by the IRS.

d. On or about Decemnber 31, 1999, Sidley delivered to Gainor in Florida, via U.S.

Mail, one of its knowingly false and misleading, form opinion lctters. This letter
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opined that deductions taken as a result of certain investment transactions gimilar
in nature to those transactions described by the IRS and identified as “listed
transactions” in Notice 99-59 (BOSS), would more likely than not be upheld if
challenged by the IRS.

e. On or about December 31, 1999, Sidiey again delivered to Gainor in Florida, via
U.S. Mail, another of its knowingly false and mislcading, form opinion letters.
This letter opined that deductions taken as a result of certain other investment
transactions similar in nature to those transactions described by the IRS and
identified as “listed transactions™ in Notice 99-59 (BOSS), would more likely
than not be upheld if challenged by the IRS.

94.  Asaresultofits criminal actions, Sidley has received substantial payments, including
but not limited to, payments for each of the knowingly false and misleading opinion letters
refercnced in paragraph 93 above.

9s. Sidley has used or invested, directly or indirectly, the proceeds of these payments in
the acquisition of title to or a right or equity in real property, or in the establishment or operation of
an cnieyprise.

96.  Sidley’s actions are unlawful pursuant to § 772.103, Fla, Stat,

97.  Asarcsult of Sidley’s actions, Gainor entered into the subject transactions and has
suffered damages including but not limited to over two million dollars ($2,000,000) in professional
fecs and transaction costs incurred in connection with the Sidley Plan, additiona! fees and costs

incurred in connection with participation in the IRS Voluntary Disclosure Plan and rclated IRS
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dealings, exposure to millions of dollars in additional taxes, and lost opportunities for proper tax
planning.

98.  Gainor has been forced to retain the undersigned counsel and is obligated to pay them
2 reasonable fee for legal services.

WHEREFORE, Plaintiff, Mark J. Gainor, respectfully requests that this Court award treble
damages, statutory damages, costs, and attomeys fees pursuant to § 772.104, Fla. Stat., against Sidley
and such further relief as this Court deems just and proper in the premises.

DEMAND FOR JURY TRIAL

Gainor demands a jury trial on all issues so triable.

RICHARD BENJAMIN WILKES
Florida Bar No. 267163
KENNETH C. THOMAS

Florida Bar No. 0624640
GARDNER WILKES SHAHEEN
Post Office Box 1810

Tampa, Florida 33601-1810
Telepbone:  (813) 221-8000
Facsimile: (813) 229-1597
Attorneys for Plaintifl

'
LV

22




Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 90 of 265

’*”iv T ( _




&

Case 1:06-cv-21748-JEM  Document1 Entered on FLSD Docket 07/13/2006 __ Page 91 of 265

B i <

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
CIVIL DIVISION

MARK J. GAINOR, CASE NO.: 04-13737 CA27

Plaintiff,

V.

SIDLEY, AUSTIN, BROWN & WOOD, LLP,

Defendant.
/
SUMMONS

THE STATE OF NEW YORK:

YOU ARE HEREBY COMMANDED to serve this summons and a copy of the Complaint in
the above-styled cause upon the Defendant:

Sidley Austin Brown & Wood, LLP
John C. Feldkamp, Esq., Registered Agent
787 Seventh Avenne
New York, New York 10019

Each Dcfendant is hereby required to serve written defenses to said Complaint on Plaintiff's
attorney, whose name and address is:

RICHARD BENJAMIN WILKES, ESQUIRE
Gardner Wilkes Shahcen
2400 SunTrust Financial Centre
40 Fast Jackson Strect

Tampa, Florida 33602

within 20 days after service of this summons upon that Defendant, exclusive of the day of service,
and to file the original of said writicn defenses with the Clerk of said court cither before service on
Plaintiff's attorney or immediately thereafter. [f a Defendant fails to do so, a default will be entered
against the Defendant for the relief demanded in the Complaint.  JYL ~7 2004

WITNESS my hand and the seal of said courton o ., 2004

Harvey Ruvin,
Clerk Circuit Coun

CALEBRA SUTTON
By __. :
Deputy Clerk
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AFFIDAVIT OF TIMOTHY F. BERGEN

I. I am the Executive Director of Sidley Austin Brown & Wood LLP (“SAB&W™),
which is a defendant in the matter entitled Mark J. Gainor v. Sidley Austin Brown & Wood, LLP,
No. 04-13737 CA (27) pending in the Circuit Court of the Eleventh Judicial Circuit in and for
Miami-Dade County, Flonda.

2. I am submitting this affidavit in support of Defendant SAB&W's Notice of
Removal of Action Pursuant to 28 U.S.C. §§ 1332, 144! (Diversity Jurisdiction). | am familiar
with the facts set forth in this affidavit and could testify to these facts under oath from my own
personal knowledge.

3. Defendant SAB&W is a limited liability partnership organized under the laws of
the State of Delaware. SAB&W has offices in the United States in Chicago, Dallas, Los
Angcles, New York. San Francisco and Washington D.C.

4. At the time of the filing of this Complaint on or about June 22, 2004, SAB&W
did not have an office in Florida, and no partner of SAB&W maintained a primary residence in
Florida. SAB&W docs not currently have an officc in Florida and no partners of SAB&W

currently maintain a primary residence in Florida.

| declare under penalty of perjury that the foregoing is true and correct.

TIMOTHY . BERGEN

DATED: August  ff . 2004,

EXHIBIT

B
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 04-22058-CIV-MORENO/Garber
MARK J. GAINOR,
Plaintiff,
v.
SIDLEY AUSTIN BROWN & WOOD, LLP,

Defendant.

AGREED MOTION FOR ENLARGEMENT OF TIME TO RESPOND TO COMPLAINT

Defendant SIDLEY AUSTIN BROWN & WOOD, LLP (“SAB&W”) respectfully
requests an enlargement of time within which to respond to Plaintiff MARK J. GAINOR’s
Complaint and Demand for Jury Trial (the “Complaint”). As grounds for relief, SAB& W states:

1. Plaintiff served the Complaint on SAB&W on July 14, 2004. SAB&W timely
removed this action to federal court on August 12, 2004 based upon diversity jurisdiction.
Pursuant Rule 81(c), Federal Rules of Civil Procedure, SAB&W is required to serve its response
to the Complaint on or before Thursday, August 19, 2004.

2. SAB&W requires additional time—through and including September 2, 2004—to
review the Complaint and prepare an appropriate response.

3. Counsel for Plaintiff, Kenneth C. Thomas, Esq., agreed to the requested
enlargement of time. The undersigned’s letter confirming this agreement is attached as
Exhibit A.

4, The requested enlargement of time will permit SAB&W to respond appropriately

GREENBERG TRaURIG, P A, 7/
1221 BRICKFELL AVENUE MiaMi. FLORIDA 33131

305-579-0500 FAX 305-579.0717 www.gtlaw.com
AMSTERDAM ATLANTA Boca RaTon Bostox Cuicacn Dsar1as DENVER FORT LAUDERDALE LOS ANGELES MiaMmt NEWw JERSEY NEW YORK
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5. SAB&W files this motion in good faith and does not intend to hamper or
otherwise obstruct the prosecution of this action.

6. The enlargement of time requested herein will not result in any prejudice either to
this Court or to any party to this litigation.

WHEREFORE, SAB&W respectfully requésts that this Court enter an order granting its
request for an enlargement of time—through and including September 2, 2004—within which to

serve its response to the Complaint.

Respectfully submitted,

GREENBERG TRAURIG, P.A.

Attorneys for SIDLEY AUSTIN BROWN & Wo0OD, LLP
1221 Brickell Avenue

Miami, Florida 33131

By: -
“FORMATSOCHIN
Florida Bar No. 013048
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and cormrect copy of the foregoing was served by first

class U.S. mail to Richard B. Wilkes, Esq. and Kenneth C. Thomas, Esq., Gardner Wilkes

Shaheen, Counsel for Plaintiff, P.O. Box 1810, Tampa, FI/ 33601-18180 ﬁom.

~~ \_ LORIA SOCHIN

WMIA-SRVOI\SOCHINL\718210v0 I'\LTC201 _ DOC\R/| 2/04167230.010400

2

GREENBERG TRAURIG, P.A.
1221 BRICKFI.L AVENUE Miami. Frorina 33131
305-579-0500 Fax 305-579-0717 www.gtlaw.com
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ATTORNETYS AT LAY

TRAUALG

Lori A. Sochin
(305 579-0637
sochini@gtiaw.com

July 30, 2004

Kenneth C. Thomas, Esq.
Gardner Wilkes Shaheen
P. 0. Box 1810

Tampa, FL 33601-1810

Re:  Gainor v. Sidley Austin Brown & Wood, LLP
Miami-Dade County Circuit Court Case No. 04-13737 CA (27)

Dear Ken:

Further to our conversation on Thursday, July 29, 2004, this letter confirms that you have
agreed to permit Defendant Sidley Austin Brown & Wood LLP a thirty day extension of time --
to and including September 2, 2004 -- within which to serve its response to the complaint.

Your professional courtesy is appreciated.

Very

Lori

LAS:1lh
cc: Sarah E. Kurtin, Esq.

WMIA-SR VOI\SOCHINL\716800v0INLS0001 __DOC\7/29/0499%01. 718792

GREENBERC TRAURIG, P.A.
1221 BRICKELL AVENUE Miami, FLoriDA 33131
305-579-0500 Fax 305-579-0717 www.gtlaw.com
MiAM] NEW YORK WASHINGTON, D.C. ATLANTA PHILADELPHIA TYSON5 CORNER CHICAGO BOSTON PHOENIX WILMINGTON LOS ANGELES DENVER
FoRT LAUDERDALE Boca RATON WEST PaLM BEACE ORLANDOG TALLARASSEE




Case 1:06-cv-21748-JEM  Document1 Entered on FLSD Docket 07/13/2006 Page 97 of 265

— —

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 04-22058-CIV-MORENO/Garber

MARK J. GAINOR, )
Plaintiff, ; v ooy T D"’!

v ) \ VAR

SIDLEY AUSTIN BROWN & WOOD, LLP, ; ‘ ctgﬂ}‘f‘fi.j”f’f‘-"’ﬁ ‘
Defendant. 3 -

ORDER GRANTING DEFENDANT’S AGREED MOTION
FOR ENLARGEMENT OF TIME TO RESPOND TO COMPLAINT

THIS CAUSE having come onto be heard on Defendant Sidley Austin Brown & Wood,
LLP’s Agreed Motion for Enlargement of Time To Respond to Complaint, and the Court having
considered the Motion, and being otherwise advised in the premises, it is hereupon,

ORDERED AND ADJUDGED that said Motion be, and the same is hereby, GRANTED.
Defendant shall have until September 2, 2004 to serve its response to the Complaint. S

DONE and ORDERED in Chambers at Miami-Dade County, Florida, this __/__ day of

August, 2004.

United States District Judge

Copies furnished:
Lon A. Sochin, Esq.
Richard B. Wilkes, Esq.



Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 98 of 265

[
—

—

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division

Case Number: 04-22058-C1V-MORENO

MARK J. GAINOR,

Plaintiff, i
eoty ST DL
VS.
s
SIDLEY AUSTIN BROWN & WOOD., LLP, AUG 25 2004
st e
Defendant. 3 < LT

<

NOTICE OF COURT PRACTICE IN REMOVAL CASES

THIS CAUSE came before the Court upon a sua sponte review of the record.

Counsel for the non-removing party must file a motion to remand the case on the basis of
any defect other than lack of subject matter jurisdiction within 30 days atter the filing of the notice
of removal under 28 U.S.C. §1446(b).

Counsel for the removing party is directed to file a Removal Status Report no later than

September 23, 2004. In addition to the Removal Status Report, counsel for the removing party must

file copies of all records and proceedings in the state court proceedings by the aforementioned date.
Failure to file a timely Removal Status Repori shall be grounds for remand. Additionally, Counsel's
failure to timely file all relevant state court pleadings shall be interpreted as an abandonment of
Federal jurisdiction and will result in remand of the case.

The Removal Status Report shall contain the following:

H A plain statement of the nature of the claim and any counterclaim, cross-claim, or

third-party claim, made in state or federal court including the amount of damages claimed
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and any other relief sought.

(2) A plain statement of the grounds for removal and a listing of all parties to the action,

including parties to any third party claim.

(3) A list of all pending motions.

4 A brief statement by each Defendant explaining whether or not cach has joined the

notice of removal.

&) State whether the Defendant has removed the action within 30 days aficr the receipt

by the Defendant of a copy of the initial pleading setting forth the claim for relief upon which

such action or proceeding is based.

If the removing party has provided some or all of the information requested above, briefly
summarize the information requested and direct the Court to the location of the information in the
record. Failure of the removing party or parties to timely provide the information requested in the
Removal Status Report above or required pursuant to 28 U.S.C. §1446(a) may result in remand of
the action.

Counsel for the removing party shall provide copies of this Notice to all concerned parties.

A

DONE AND ORDERED in Chambers at Miami, Florida, this /7 /day of August, 2004.

UNITED STATES DISTRICT JUDGE
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Copies provided to:

Richard B. Wolkes, Esq.
Kenneth C. Thomas, Esq.
Gardner Wilkes Shaheen
PO Box 1810
Tampa, FL 33601

Lori A. Sochin, Esq.
Greenberg Traurig
1221 Brickell Avenue
Miami, FL 33131
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 04-22058-CIV-MORENOQO/Garber
MARK J. GAINOR,

Plaintiff,

Nig
V. € :.'!Tr 83 X
SIDLEY AUSTIN BROWN & WOOD, LLP, SEP gy,

Defendant.

M‘R‘Elgsé LI

186k,

DEFENDANT SIDLEY AUSTIN BROWN & WOOD LLP’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT
PURSUANT TO FED. R. CIV. P. 12(b)(1), 12(b)(6), AND 9(b)
AND INCORPORATED MEMORANDUM OF LAW

Defendant SIDLEY AUSTIN BROWN & WOOD LLP (“Brown & Wood™) ' moves
pursuant to Rules 12(b)(1), 12(b)(6), and 9(b), Federal Rules of Civil Procedure, for an order
dismissing the Complaint filed against Brown & Wood by Plaintiff Mark J. Gainor (“Plaintiff”)
on the grounds that the Court lacks subject matter jurisdiction, the Complaint fails to state any
claims upon which relief can be granted, and fails to plead fraud with particularity. As grounds
for the requested relief, Brown and Wood submits the following Memorandum of Law, which is

incorporated herein by reference.

' Defendant Sidley Austin Brown & Wood LLP is the successor to Brown & Wood as the result of a merger in 2001. /97
GCREENBERG TRaURIG, P.A.
1221 BRICKFLL AVENUE MiaMt, FLORIDA 33131
305-579-0500 Fax 305-579-0717 www.gtlaw.com
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MEMORANDUM OF LAW

| 8 INTRODUCTION

According to his Complaint, Plaintiff brings this action against Brown & Wood because
Plaintiff’s long-time, trusted accountant Arthur Andersen LLP (“Andersen”) persuaded him to
execute certain investments and take certain tax deductions designed to save Plaintiff $17 million
in taxes on over $120 million in capital gains. Andersen allegedly told Plaintiff that it would
provide him with a “‘more likely than not’ opinion letter” that would support the validity of the
transactions. Compl. { 12.

Plaintiff now seeks millions of dollars not from Andersen, but from Brown & Wood,
whom he alleges provided the opinion letter at issue, even though Plaintiff has never paid any
additional tax or penalties, and even though Brown & Wood could not possibly have caused
Plaintiff to enter into the transactions of which he complains because Plaintiff had concluded
them long before Brown & Wood ever communicated with him. In other words, Plaintiff’s
claims are both jurisdictionally and substantively defective and should be dismissed.

First, Plaintiff’s claims fail for lack of subject matter jurisdiction because they are not
ripe. Plaintiff has paid no additional tax, interest, or penalty as a result of the transactions at
issue and, by his own admission, is currently “negotiating” with the IRS concerning the subject
matter of this lawsuit. As of now, no one knows whether Plaintiff will ever pay additional tax or
whether Plaintiff will in fact profit from engaging in the transactions. As Judge Ryskamp
observed in nearly identical circumstances, “[u]ntil and unless [Plaintiff] and the IRS reach a
final resolution . . . it is impossible to determine whether [Plaintiff] actually suffered damages
from Defendants’ alleged misconduct.” Loftin v. KMPG LLP, No. 02-81166-CIV, 2003 WL
22225621, at *7 (S.D. Fla. 2003) (dismissing complaint for lack of ripeness).

Second, Plaintiff has failed to plead that Brown & Wood actually caused him harm. His
own Complaint makes clear that Plaintiff decided to enter the transactions at Andersen’s behest
months before he ever received any communication from Brown & Wood. Plaintiff therefore
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suggests that even if Brown & Wood never communicated with him, Andersen acted as Brown
& Wood’s agent, rendering Brown & Wood liable for Andersen’s statements. Plaintiff,
however, fails to allege any facts supporting the notion that Brown & Wood controlled Arthur
Andersen or that an agency relationship existed. Because causation is an essential element of all
Plaintiff’s claims, and because Plaintiff fails to allege causation, those claims fail on the face of
the Complaint. For the same reasons, Plaintiff cannot show that he ever relied on any
representation from Brown & Wood.

Third, and in the alternative, Plaintiff’s Florida RICO claim never identifies the supposed
RICO enterprise and does not properly allege injury, requiring dismissal. Likewise, Plaintiff’s
claims for breach of an oral contract and for tortious interference with an advantageous business
relationship fail to plead the essential elements of each claim, and would have to be dismissed on
that ground if no other.

Finally, Plaintiff makes no effort to comply with Federal Rule of Civil Procedure 9(b)’s
requirement that fraud be pled with particularity. Plaintiff never identifies who at Andersen
allegedly induced Plaintiff to enter the transactions at issue, or when or where the so-called
misrepresentations were made. He never says who at Brown & Wood supposedly gave
Andersen “authority” to say or do anything on Brown & Wood’s behalf, or who at Brown &
Wood communicated with Andersen, or vice-versa. This mode of pleading falls well below the
standard set by Rule 9(b), again requiring dismissal.

I. STATEMENT OF FACTS’

In 1998, Plaintiff decided to sell his 81.2% interest in Gainor Medical Management,

LLC. Compl. §9 8, 9. At that time, Andersen was Plaintiff’s accountant, consultant, and

financial advisor with whom he had “an established relationship of trust and confidence. . ..” 7d.

? Brown & Wood does not concede the accuracy of any of the facts alleged in the Complaint, but treats them as true
for the purposes of this motion only.
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9 9. Before the sale closed, someone at Andersen allegedly informed Plaintiff that “it might be
able to recommend a certain strategy to help reduce his total tax liability on the planned sale.”
Id. § 10. Plaintiff does not allege that this unidentified individual made any reference to
Brown & Wood.

The sale of Plaintiff’s business closed in January 1999 and resulted in a gain of over $120
million. Compl. § 11. In March 1999, someone at Andersen allegedly offered Plaintiff a
strategy that would save him approximately $17.0 million in taxes. /d. § 12. This unidentified
individual allegedly told him that he would receive “a ‘more likely than not’ opinion letter”
indicating that the strategy “would be upheld if challenged by the Internal Revenue Service.” Id.
Although Plaintiff characterizes the strategy as the “Sidley Plan,” id. 9 12, he never alleges that
Brown & Wood’s name was so much as mentioned by the unidentified individual at Andersen,
much less that Andersen told him he would receive an opinion letter from Brown & Wood.

On August 20, 1999, someone at Andersen sent Plaintiff a schedule of fees and costs for
the strategy, which were approximately $2.1 million. /d. 9 13, 14. On September 1, 1999
Plaintiff authorized Andersen to proceed with the transaction. /d. § 15. He does not allege that
he had any contact with Brown & Wood, or was even aware of Brown & Wood, before he
decided to proceed with the strategy.

After Plaintiff authorized Andersen to proceed, “a series of complex and costly
transactions were conducted” to implement the strategy. /d. §21. The transactions concluded on
December 14 and December 23, 1999, and resulted in capital losses of $70.6 million. /d. § 24.

“After the transactions were finalized,” Plaintiff received two “qualified” opinion letters from

* While the complaint repeatedly characterizes the transaction strategy at issue as “the Sidley Plan,” that term is
obviously a fabrication by Plaintiff's counsel rather than a phrase that was used contemporaneously by anyone
involved in the transaction. The opinion on which this suit is allegedly based was rendered in 1999 by Brown &
Wood, which did not combine with Sidley & Austin until May 2001. None of the transaction documents refer to a
“Sidley Plan,” a “Brown & Wood plan,” or anything of the kind.
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Brown & Wood stating that it was “more likely than not” that the transactions would be “upheld
if challenged by the IRS.” Id 9§ 25. Plaintiff was further advised that:

A number of issues raised by the matters addressed in this letter, including matters
upon which we have stated opinions, are complex and have not been definitively
resolved by the tax laws. . . [W]e cannot be assured that our interpretation will
prevail if the issues become the subject of judicial or administrative proceedings.
Realization of the tax consequences set forth in this letter is subject to the
significant risk that the IRS might challenge the tax treatment and that a court
could sustain a challenge.

Exh. A, p. 50; Exh. B, p. 52 (emph. added).* Plaintiff’s receipt of the Brown & Wood opinion
letters was the first and only time Plaintiff allegedly communicated with Brown & Wood. Of the
$2.1 million in fees and costs for the transaction, Plaintiff paid Brown & Wood $400,000. Id.
152

On December 10, 1999 the IRS released Notice 99-59 warning that transactions
described therein might not generate losses deductible under the Intemal Revenue Code. Compl.
9 22. Plaintiff alleges that on the same day the Notice was released, some unidentified individual
at Brown & Wood told some unidentified individual at Andersen that Brown & Wood “would
still issue the favorable ‘more likely than not’ opinion letters, but that the opinions would have to
address Notice 99-59.” 1d. § 23. The unidentified person at Brown & Wood allegedly told the
unidentified person at Andersen, however, that Notice 99-59 “could impair [Plaintiff’s] ability to
rely in good faith on the advice of a tax professional,” which the December 31, 1999 opinion
letters allegedly failed to state. /d. § 26.

On December 22, 2001, the IRS issued Announcement 2002-2, 2002-1 C.B. 304, which
encouraged taxpayers to disclose their participation in certain tax transactions in exchange for

the waiver of penalties. Compl. §29. On March 14, 2002 Brown & Wood advised Plaintiff of

* See Exhibits A and B attached hereto. Although Plaintiff has failed to attach the Brown & Wood Opinion Letters
to his Complaint, this Court may consider those documents as part of the pleadings for purposes of this motion.
Brooks v. Blue Shield of Florida, 116 F.3d 1364, 1368-69 (11th Cir. 1997) (key documents referenced in a
complaint become part of pleadings and may be attached to a motion to dismiss without transforming into summary
judgment motion).
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thereafter voluntarily disclosed his participation in the tax strategy to the IRS, and is currently in
negotiations with the IRS. Jd. 99 31-32. Plaintiff alleges neither that he has paid any additional
taxes or penalties as a result of the tax transactions at issue, nor that he has resolved his ongoing
dispute with the IRS concerning the tax transactions at issue.

On or about June 22, 2004, Plaintiff filed suit against Brown & Wood in Florida state
court alleging nine causes of action: (I) malpractice; (II) breach of oral contract; (III) breach of
contract implied in fact; (IV) breach of contract implied in law or unjust enrichment;

(V) negligent misrepresentation; (V1) fraudulent misrepresentation; (VII) breach of fiduciary
duty; (VIII) tortious interference with an advantageous business relationship; and (IX) violations
of Florida Civil Remedies for Criminal Practices Act (the “Florida RICO Act”).”

Brown & Wood was served on July 14, 2004, As the parties are diverse and the amount
in controversy exceeds $75,000, Brown & Wood timely removed the case to federal court on
August 12, 2004. Pursuant to this Court’s Order Granting Defendant's Agreed Motion For
Enlargement Of Time To Respond To Complaint, Brown & Wood’s time to file this motion to
dismiss was extended to September 2, 2004. When Hurricane Frances forced the federal court in
Miami to close on September 2 and 3, the time for filing was extended to Tuesday, September 7,

2004.

IIl. ARGUMENT

A. Plaintiff’s Complaint Should Be Dismissed For Lack Of Subject Matter Jurisdiction

Because His Claims Are Not Ripe.

Federal courts have no jurisdiction over premature claims. National Park Hospitality
Ass'nv. Dep 't of Interior, 538 U.S. 803, 123 S. Ct. 2026, 2030 (2003); Hirshfield v. Winer, Nos.
87 CIV. 8079, 8640-41, 1989 WL 120584, at *2 (S.D.N.Y. Oct. 3, 1989). The burden falls on

% Gainor alleges violations of Florida Statute § 772.103 of the Civil Remedies for Criminal Practices Act.
Complaint §96. This is Florida’s Civil RICO provision. See Jones v. Childers, 18 F.3d 899, 910 (11th Cir. 1994).
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Plaintiff to demonstrate that his claims are ripe. Warner Cable Comms., Inc. v. City of Niceville,
911 F.2d 634, 640 (11th Cir. 1990).

At bottom, ripeness is “a question of timing,” Regional Rail Reorganization Act Cases,
419 U.S. 102, 140 (1974), “its basic rationale [being] to prevent the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreements.” Abbott Labs v.
Gardner, 387 U.S. 136, 148 (1967). For this reason, the ripeness doctrine deprives a court of
jurisdiction where — as in this case — the claims at issue relate to “contingent future events that
may not occur as anticipated, or indeed may not occur at all.” E.g., Texas v. United States, 523
U.S. 296, 300 (1998) (internal quotation marks omitted); Halder v. Standard Oil Co., 642 F.2d
107 (5th Cir. 1981) (rejecting plaintiff’s suit for share of potential future proceeds for lack of
ripeness because “it is not the function of a United States District Court to sit in judgment on
these nice and i'ntn'guing questions which today may readily be imagined, but may never in fact
come to pass.”).’

In this case, Plaintiff has not alleged sufficient facts demonstrating that his claims are
ripe. He fails to plead that he has paid, or has been ordered to pay, additional tax, interest, or
penalties in connection with his 1999 tax return. Instead, he describes only contingent
possibilities: that he is “subject to a disallowance,” Compl. § 32; that he has been “expos/ed] to
millions of dollars of additional taxes,” e.g., id. 19 38, 44, 50; that he is currently “negotiating
with the IRS” regarding the tax transactions at issue. /d. § 32 (all emphases added).

The court in Loftin v. KPMG found claims virtually indistinguishable from Plaintiff’s
barred for lack of ripeness. Like Plaintiff here, the Loftin plaintiff sued Brown & Wood, among
others, for allegedly “fraudulently advis[ing] him to participate in tax-avoidance strategies

currently under IRS review.” 2003 WL 22225621, at *1. The plaintiff in Loftin alleged that he

® Decided on April 6, 1981, Halder is binding precedent in this Circuit. See Bonner v. City of Prichard, 661 F.2d
1206, 1209 (11th Cir. 1981) {(en banc) (adopting as precedent all of the decisions of the former Fifth Circuit handed

down prior to September 30, 1981).
6
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was negotiating with the IRS and insisted that he was “committed to pursuing a settlement
agreement with the IRS.” Id. at *3.

Judge Ryskamp began his analysis by observing that the plaintiff had failed to plead the
essential element of injury:

The [Complaint] merely establishes that Loftin is in the midst of a dispute with
the IRS. According to the Complaint, “Loftin’s 1997, 1999 and 2000 [tax] returns
are under audit by the [IRS] . . . he is currently in negotiations with the IRS . . .
and may be assessed significant penalties.” ... Loftin speculates that he will
have to pay a “hefty sum” as a settlement. Until and unless Loftin and the IRS
reach a final resolution of the dispute, it is impossible to determine whether Loftin
actually suffered damages from Defendants’ alleged misconduct. . . .
Consequently, Loftin has failed to allege that he has suffered an actual injury
from the alleged misconduct and therefore lacks standing . . ..

Loftin, 2003 WL 22225621, at *7 (emphasis added, citations omitted); see Hirshfield v. Winer,
Nos. 87 CIV. 8079, 8640-41, 1989 WL 120584, at *2 (S.D.N.Y. Oct. 3, 1989) (where the
plaintiffs sued their lawyers over a tax opinion while still in a dispute with the IRS, “any decree
of a conclusive character . . . would be premised upon a hypothetical state of facts™).’

Put simply, until Plaintiff conclusively resolves his negotiations with the IRS, the Court
cannot know whether Plaintiff will take an administrative appeal of the IRS’s position, litigate
with the IRS in the Tax Court or the District Court, or pay some unspecified tax. Indeed, as of
now, no one knows for certain whether Plaintiff will ever pay additional tax or penalties.
Furthermore, should Plaintiff settle with the IRS on favorable terms, he may actually profit from
the transaction and again have no viable claim. Under these circumstances, and for the reasons
already articulated by Judge Ryskamp, Plaintiff’s complaint should be dismissed for lack of

subject matter jurisdiction.

? See also Southern Ute Indian Tribe v. La Plata County, 94-1310, 1995 WL 427683, at *2 (10th Cir. July 20, 1995)
(“The threat of imposed taxes does not supply the finality necessary to a determination that a claim is fit for judicial
review.”); cf. Inter-Urban Broad. of Cincinnati, Inc. v. Lewis, Nos. 94-32126, 95-0523, 1994 WL 774050, at *2
(E.D. La. March 14, 1995) (claim seeking reimbursement for potential tax liabilities and alleging, inter alia, fraud,
breach of fiduciary duty, and aiding and abetting breach was not yet ripe for adjudication).
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Plaintiff also alleges that he has been damaged because he paid professional fees in
connection with his IRS dealings. This expense, however, was expressly contemplated and
bargained for by the parties in connection with the tax transaction. Plaintiff himself alleges that
Andersen told him the IRS might challenge the transaction, and that the IRS might prevail. See
Compl. § 12 (Andersen told Plaintiff that the IRS might challenge the transaction and Plaintiff
would receive only a “more likely than not” opinion that the transaction would withstand
scrutiny). In addition, the tax opinions Plaintiff received from Brown & Wood expressly
envisioned the possibility of an IRS challenge. Exh. A, p. 50; Exh. B, p. 52. Plaintiff can hardly
bootstrap an argument that potential costs built into the transaction render his claim ripe, at least
not until he establishes that conducting the transaction caused him harm. See, e.g., A/SJ. Ludwig
Mowinckles Rederi v. Tidewater Const. Co. (“Ludwig”), 559 F.2d 928, 932 (4th Cir. 1977)
(demand for expenses, including attorneys fees, was unripe when there might turn out to be no
liability on the underlying claim); Armstrong v. Ala. Power Co., 667 F.2d 1385, 1388 (11th Cir.
1982) (same, quoting Ludwig); Lincoln House, Inc. v. Dupre, 903 F.2d 845, 848 (1st Cir. 1990)
(same).

It is also worth noting that Plaintiff’s claims are equally premature under state law. In
Florida, the mere existence of a dispute between the IRS and a taxpayer does not “conclusively
establish{] an injury upon which to base a professional malpractice action.” Pear, Marwick,
Mitchell & Co. v. Lane, 565 So0.2d 1323, 1326 (Fla. 1990). Rather, a cause of action cannot
accrue “until the underlying legal proceeding” on which the malpractice claim is based has “been
completed on appellate review,” id. at 1325-26, or a final settlement has been executed by the
parties. Perez-Abreu, Zamora & De La Fe, P.A. v. Taracido (“Perez-Abreu’), 790 So0.2d 1051,
1054 (Fla. 2001). The reason for this rule is that until there has been an irrevocable settlement of
the dispute between the IRS and Plaintiff, or a complete litigation of the legality of Plaintiff’s tax
treatment, “there {is] no injury” to her. Peat, Marwick, 565 So.2d at 1326, accord Fremont

Indem. Co. v. Carey, Dwyer, Eckhart, Mason & Spring, P.A., 796 So.2d 504, 506 (Fla. 2001)
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(insurer could not establish redressable harm until litigation finally concluded because litigation
could be resolved in a manner that would obviate injury to insurer). See also Glucksman v.
Persol N. Am., Inc., 813 So.2d 122, 126 (Fla. DCA 4th 2002) (legal malpractice action not ripe
until the execution of the out-of-court settlement extinguishes the parties’ right to sue).

In sum, until Plaintiff’s dispute with the IRS has been resolved, Plaintiff cannot show that
his claims against Brown & Wood are fit for adjudication, and those claims must be dismissed

for lack of jurisdiction.

B. In The Alternative, The Complaint Fails To Allege That Brown & Wood Caused
Plaintiff Harm.

Under Florida law, causation is an essential element of Plaintiff’s claims for professional
malpractice, breach of fiduciary duty, breach of contract (however formed), negligent
misrepresentation, fraudulent misrepresentation, and tortious interference in an advantageous
business relationship.” These claims should be dismissed because Plaintiff cannot show he was
injured by Brown & Wood’s conduct.

Plaintiff alleges that “[a]s a result of” Brown & Wood’s “breaches and deviations, [he]
entered into the subject transactions.” Compl. § 38; see also id. 7 44, 50, 62, 70, 79. Brown &
Wood, however, could not have caused Plaintiff to enter the transactions because his only
communication with Brown & Wood -- the December 31, 1999 opinion letters -- occurred “after

the transactions were finalized. . . .” Id 9 25 (emphasis added).

¥ Plaintiff's contract based claims are, in reality, nothing more than claims for professional malpractice. Compare
1§ 36, 37 (professional malpractice) with § 42 (breach of oral contract), Y 48, 49 (breach of contract implied in
fact) and §Y 53, 54 (breach of contract implied in law).

® See Olmsted v. Emmanuel, 783 So.2d 1122, 1125 (Fla. DCA 1st 2001) (essential element of legal malpractice is
causing loss); Gracey v. Eaker, 837 So.2d 348, 353 (Fla. 2002) (causation is element for breach of fiduciary duty);
Scot1-Steven Development Corp. v. Gables by Sea, Inc., 167 S0.2d 763, 764 (Fla. DCA 1964) (the law remedies
those breaches of contract “only for such wrongful acts as result in injury or damage™) (emphasis added);
Butterworth v. Quick & Reilly, Inc., 998 F. Supp. 1404, 1411 (M.D. Fla. 1998) (plaintiff’s claims of fraudulent
inducement and negligent misrepresentation both failed on failure of causation); 7. Harris Young & Assoc., Inc. v.
Marquette Electronics, Inc., 931 F.2d 816, 825-26 (11th Cir. 1991) (tortious interference with a business
relationship requires causation).

9
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In other words, Plaintiff’s own Complaint forecloses any showing that he based his
decision to engage in the transactions on communications from Brown & Wood. Clearly, Brown
& Wood’s December 1999 opinion letters could not have caused Plaintiff to enter into a
transaction that happened in September 1999.

Recognizing this, Plaintiff urges that Andersen somehow made its statements to Plaintiff
as Brown & Wood’s “agent.” According to Plaintiff, the supposed agency relationship makes
Brown & Wood liable for Andersen’s alleged misrepresentations. This argument fails as a
matter of law, however, because Plaintiff pleads no “ultimate facts that establish actual or
apparent agency.” Goldschmidt v. Holman, 571 So0.2d 422, 423 (Fla. 1990).

The essential elements of an agency relationship are “(1) acknowledgement by the
principal that the agent will act for him; (2) the agent’s acceptance of the undertaking; and
(3) control by the principal over the actions of the agent.” Ilgen v. Hendersen Properties, Inc.,
683 So0.2d 513, 515 (Fla. DCA 2d 1996) (dismissing for failure to plead first element) (emphasis
added).

Plaintiff never alleges (and could not honestly allege) that Brown & Wood controlled
Andersen. This should surprise no one since, by Plaintiff’s own admission, (1) Andersen, not
Brown & Wood, had a relationship with Plaintiff; (2) Andersen, not Brown & Wood, chose
which tax strategies to suggest to him; (3) Andersen, not Brown & Wood, made the
representations at issue; and (4) Andersen, not Brown & Wood, received $1.7 million of the
$2.1 million in fees. Compl. Y 12, 41; see also id. 1§ 20, 40, 56-57, 64-65. Where Andersen
exercised so high a level of independent control, no actual agency can exist. See Economy
Suppliers & Fabricators, Inc. v. Centennial Homes, Inc., 325 So0.2d 421, 422 (Fla. DCA 4th
1976) (dismissing agency allegation because by definition an agent is not “free from control with
regard to the details of the engagement”) (citation omitted).

Moreover, according to the Complaint, Brown & Wood authorized Andersen to tell

“prospective customers” only that “Andersen would arrange for the customers to get legal
10
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representation from [Brown & Wood]” for ““independent,” more likely than not opinion letters.”
Compl. §20. This without more is not enough to create actual agency. See Pappas v. Smart
Health U.S.A., 861 So0.2d 84, 85 (Fla. DCA 4th 2003) (“mere permissive use of [defendant’s)
name did not create an agency relationship™).

Nor does Plaintiff fare better under an apparent agency theory. The essential elements of
an apparent agency relationship are “1) there was a representation by the principal; 2) the injured
party relied on that representation; and 3) the injured party changed position in reliance upon the
representation and suffered detriment.” Amstar Ins. Co. v. Cadet, 862 So.2d 736, 742 (Fla. DCA
Sth 2003). “The focus is on the appearance created by the principal, and not the appearance
created by the agent.” Pardo v. Tanning Research Lab., Inc., 996 F. Supp. 1222, 1226 (M.D.
Fla. 1996) (emphasis in original). Plaintiff’s Complaint never alleges that Brown & Wood made
any representation whatsoever, much less one that created the appearance that Andersen was its
agent.

Accordingly, Gainor’s claims for malpractice (Count I), breach of oral contract
(Count II), breach of contract implied in fact (Count III), negligent misrepresentation (Count V),
fraudulent misrepresentation (Count VI), breach of fiduciary duty (Count VII), and tortious

interference in an advantageous business relationship (Count VIII) should be dismissed.

C. Plaintiff’s Fraud And Misrepresentation Claims Are Defective Because He Fails To
Allege That He Relied On Any Representations By Brown & Wood.

Plaintiff’s fraud and negligent misrepresentation claims (Counts V and VI) should

likewise be dismissed for failure to plead reliance. Detrimental reliance is an eésential element
of both claims. See Patterson v. Downtown Med. & Diagnostic Center, Inc., 866 F. Supp. 1379,
1383 (M.D. Fla. 1994) (fraud and negligent misrepresentation); see also M/I Schottenstein
Homes, Inc. v. Azam, 813 So0.2d 91, 94-95 (Fla. 2002) (reliance on the alleged false statement is
an essential element of a fraud claim). Plaintiff cursorily alleges that he “justifiably relied on
[Brown & Wood’s) misrepresentations and omissions entering into the subject transactions and
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paying substantial fees and transaction costs.” Complaint ¥ 61, 69. His specific allegations,
however, flatly contradict this conclusory assertion.

Plaintiff alleges that he decided to enter into the transaction and pay the fees based solely
on advice and communications from Andersen before he ever had any contact with Brown &
Wood. Complaint 25 (alleging that the Brown & Wood December 31, 1999 opinion letters
came only “[a]fter the transactions were finalized”). As noted previously, because Plaintiff
already had decided to invest, and indeed had completed the transaction, before receiving any
communication from Brown & Wood, he could not have relied on Brown & Wood’s
representations in making his decision to invest, and his fraud-based claims fail as a matter of
law. See, e.g., State Farm Mut. Auto. Ins. Co. v. Novotny, 657 S0.2d 1210, 1213-14 (Fla. DCA
5th 1995) (dismissing action for fraudulent misrepresentation because at time alleged
misrepresentation was made, plaintiff had “‘already made the decision” to change her position
and thus could not have acted to her detriment in reliance on the misrepresentation); Filler v.
Hanvit Bank, 247 F. Supp. 2d 425, 430 (S.D.N.Y. 2003) (“For the plaintiffs to allege reliance, as
required for actionable fraud under both federal and common law, plaintiffs must allege with
particularity that defendants made false statements prior fo [the plaintiffs’ act of detrimental
reliance]”)."?

D. Plaintif’s Breach Of Oral Contract Claim Is Defectively Pled.

Plaintiff attempts to state a claim for breach of oral contract even though he never spoke
to anyone at Brown & Wood, and even though he fails to allege that Brown & Wood breached

an express term of the contract.

1° For the reasons discussed above with respect to causation, Gainor cannot rely on alleged misrepresentations or
omissions by Andersen to satisfy the reliance element because he has failed to plead facts sufficient to establish that

Andersen was acting as Brown & Wood’s agent.

12
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In an attempt to remedy the first defect, Plaintiff alleges that Andersen acted as Brown &
Wood’s “agent.” Compl. ] 40-41. As already discussed, the Complaint fails to allege facts
sufficient to establish an agency relationship.

As to the second defect, Gainor alleges that Brown & Wood violated the so-called oral
contract by breaching (1) “an implied covenant . . . to exercise ordinary skill and knowledge in
the rendition of legal professional services” and (2) an “implied covenant of good faith and fair
dealing.” Compl. 99 42, 43. Under Florida law, however, a “cause of action for breach of the
implied covenant cannot be maintained . . . in the absence of breach of an express term of the
underlying contract.” Shibata v. Lim, 133 F. Supp.2d 1311, 1318 (M.D. Fla. 2000). Plaintiff is
trying to do exactly what Florida law forbids: state a claim for breach of implied covenant
without alleging breach of an express term. Insurance Concepts and Design, Inc. v. Healthplan
Services Inc., 785 So.2d 1232, 1234 (Fla. 4th DCA 2001). Count II for breach of oral contract

should be dismissed on this alternative and independent ground as well.

E. Plaintiff Has Failed To State A Claim For Tortious Interference With An
Advantageous Business Relationship.

The elements of tortious interference are (1) “existence of a business relationship [not

founded on contract]; (2) knowledge of the relationship on the part of the interferer; (3} an
intentional and unjustified interference with that relationship by the defendant; and (4) damage to
the plaintiff as a result of breach of the relationship.” Smith v. Ocean State Bank, 335 So.2d 641,
644 (Fla. DCA 1st 1976) (compiling and analyzing cases); see also Sobi v. Fairfield Resorts,
Inc., 846 So.2d 1204, 1207 (Fla. DCA 5th 2003).

First, nothing alleged by Plaintiff could possibly constitute “interference.” Under Florida
law, “interference” occurs when the defendant induces the third party “not to deal with” the
plaintiff. Seminole Tribe v. Times Publishing Co., 780 So.2d 310, 315 (Fla. DCA 4th 2001).
Here, Andersen continued to serve as Plaintiff’s accountant, consultant, and financial advisor in
the transaction at issue (for which it received approximately $1.7 million), and there is no
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allegation that Andersen ever terminated the relationship. Where, as here, the most that Plaintiff
alleges is “only that [Brown & Wood] solicited isolated acts of disloyalty which affected the
‘quality’ of [Andersen’s relationship with Plaintiff],” the tortious interference claim fails as a
matter of law. Seminole Tribe, 780 So.2d at 315.

Second, Plaintiff never alleges that Brown & Wood knew of his specific business
relationship with Andersen and targeted it. See KMS Restaurant Corp. v. Wendy's International,
Inc., 361 F.3d 1321, 1325 (11th Cir. 2004) (under Florida law the elements of tortious
interference required plaintiff KMS to establish defendant “Wendy’s knowledge of the business
relationship between KMS and Citicorp.”). Instead, he pleads only that Brown & Wood knew
“that Andersen maintained these types of relationships with clients such as Gainor.” Complaint
99 77 (emphasis added). The cases make clear that alleging Brown & Wood intended only to
affect Andersen’s relationship with its clients generally is not enough to sustain Plaintiff's
tortious interference claim. See Sarkis v. Pafford Oil Co., Inc., 697 So.2d 524 (Fla. DCA st

1997) (affirming dismissal on this ground).

F. Plaintiff Fails To State A Florida Rico Act Violation.

Plaintiff’s attempt to assert a claim for violations of the Florida RICO Act, Florida
Statute § 772.101 et seq., is equally unavailing. In addition to the Complaint’s failure to satisfy
the particularity requirements of Fed. R. Civ. P. 9(b) (as described immediately below), Plaintiff
never identifies the RICO “enterprise” and never properly alleges injury.

Although Plaintiff refrains from citing which of the four subsections of § 772.103 he

claims Brown & Wood violated, it appears from Paragraph 95 that he intends to allege violation

of § 772.103(1). That section reads:

It is unlawful for any person ... who has with criminal intent received any
proceeds derived, directly or indirectly, from a pattern of criminal activity or
through the collection of an unlawful debt to use or invest, whether directly or
indirectly, any part of such proceeds, or the proceeds derived from the investment
or use thereof, in the acquisition of any title to, or any right, interest, or equity in,
real property or in the establishment or operation of any enterprise.
14
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The Florida RICO Act was patterned after the federal RICO statute, see Jackson v. Bellsouth
Telecomm., 372 F.3d 1250, 1263-64 (11th Cir. 2004), and § 772.103(1) is nearly identical to

18 US.C. § 1962(a)."" As a result, case law interpreting § 1962(a) informs the interpretation of
§ 772.103(1). See Jackson, 372 F. 3d at 1263-64.

Description of the alleged RICO enterprise constitutes an “[e]ssential” and “basic
requirement[]” of a RICO claim. Jackson, 372 F.3d at 1264; see also McCulloch v. PNC Bank
Inc., 298 F.3d 1217, 1225 (11th Cir. 2002) (“To state a RICO claim, a plaintiff must plead ... an
‘enterprise’”); Durham v. Business Mgmt Assoc., 847 F.2d 1505, 1511 (11th Cir. 1988) (same).
Here Plaintiff never even attempts to explain the nature of the RICO enterprise supposedly at
issue. Moreover, to the extent that Plaintiff is trying to allege that Brown & Wood itself
represents the “enterprise,” his claim fails as a matter of law. This Court has previously noted
that,

[1]n National Organization for Women v. Scheidler, 510 U.S. 249, 259, 114 S.Ct.
798, 127 L.Ed.2d 99 (1994), the Supreme Court, in the course of interpreting
Sections 1962(a) and (b), stated that the “enterprise in these subsections is the
victim of unlawful activity” and must be “an entity that was acquired through the
illegal activity or the money generated from illegal activity.”

In re Managed Care Litigation, 150 F. Supp 2d 1330, 1352 (S.D. Fla. 2001). This Court then
dismissed the RICO conspiracy claim alleged in In re Managed Care Litigation because, in part,
“each Defendant is not a victim nor can it acquire itself.” Id. at 1332. For the same reasons, the
Florida RICO claim against Brown & Wood should be dismissed.

In addition, while it is not necessary for the court to reach this issue because of the failure

to allege an “enterprise,” Plaintiff has not alleged injury under § 772.103(1). A cause of action

'"18 U.S.C. § 1962(a) reads in relevant part:

It shall be unlawful for any person who has received any income derived, directly or indirectly,
from a pattern of racketeering activity ... to use or invest, directly or indirectly, any part of such
income, or the proceeds of such income, in acquisition of any interest in, or the establishment or
operation of, any enterprise which is engaged in, or the activities of which affect, interstate or
foreign commerce.
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may be brought pursuant to this section only by a person who “has been injured by reason of any
violation of the provisions of § 772.103.” Fla. Stat. § 772.104 (emphasis added). Pursuant to the
plain language of § 772.103, Plaintiff must allege that he has been injured by the use or
investment of racketeering proceeds, and not simply by predicate acts. This is the conclusion
drawn by at least nine federal circuit courts construing the identical injury or standing
requirement for the federal statutes, which allow a civil cause of action to be brought only by a
person who was injured “by reason of”® a violation of 1962."

) The Eleventh Circuit has not addressed this issue, and the district courts in the circuit
have reached different conclusions. In Avirgan v. Hull, 691 F. Supp. 1357, 1362 (S.D.Fla.
1988), the district court did not have the benefit of the large volume of circuit cases, and held
that it was most persuaded by a Pennsylvania district court decision since abrogated by the Third
Circuit’s holding in Rose. See Princeton Economics Group, Inc. v. AT&T Co., 768 F. Supp.
1101, 1111-12 (D.N.J. 1991) (noting abrogation). The contrary view was taken by another court
in this District. See In re Sahlen & Assoc., Inc., 773 F. Supp. 342, 367 (S.D.Fla. 1991).

We recognize that this Court has agreed with the minority view and held that a plaintiff
suffers sufficient injury from the “receipt of income from a pattern of racketeering activity”

rather than its investment or use. In re Managed Care Litigation, 150 F. Supp.2d at 1351."

"2 See Grider v. Texas Oil & Gas Corp., 868 F.2d 1147, 1149-50 (10th Cir. 1989); Rose v. Bartie, 871 F.2d 331,
357-58 (3d Cir. 1989); Craighead v. E.F. Hutton & Co., Inc., 899 F.2d 485, 494 (6th Cir. 1990); Ouaknine v.
MacFarlane, 897 F.2d 75, 82-83 (2d Cir 1990); Danielsen v. Burnside-Ott Aviation Training Center, Inc., 941 F.2d
1220, 1229-30 (D.C. Cir. 1991); Parker & Parsley Petroleum Co. v. Dresser Indus., 972 F.2d 580, 584 & n.4 (5th
Cir. 1992); Nugget Hydroelectric, L.P. v. Pacific Gas & Electric, 981 F.2d 429, 437 (9th Cir. 1992), Compagnie de
Reassurance d’lle de France v. New England Reinsurance Corp., et al, 57 F.3d 56, 91 (1st Cir. 1995); Fogie v.
THORN Americas, Inc., 190 F.3d 889, 895 (8th Cir. 1999). Only the Fourth Circuit has held to the contrary, in
Busby v. Crown Supply, Inc., 896 F.2d 833, 837-38 (4th 1990). More recently that court observed that it is
constrained to follow its minority view until an en banc decision changes it, noting that “[e]very other circuit to
address the issue has adopted an ‘investment use injury’ requirement.” Potomac Electric Power Co. v. Electric
Motor and Supply, Inc., 262 F.3d 260, 264 n.2 (4th Cir. 2001).

'’ When this case returned to this Court after appellate review on other issues, the plaintiffs alleged investment
injury despite the court’s earlier ruling that it was not necessary to their claims. See /n re Managed Care Litigation,
298 F. Supp. 2d 1259, 1272 (S.D.Fla. 2003).
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Nevertheless, Brown & Wood respectfully submits that this Court should adopt the majority
view here. The Busby rule would allow a plaintiff who was allegedly injured by a single
predicate act to sue for treble damages and attorneys fees if the defendant does nothing more
than receive proceeds indirectly derived from one other alleged predicate act within five years,
see § 772.102(4) (definition of “pattern” under Florida law), a result that seems unlikely to
embody the Florida legislature’s intent, and whose analogue has been consistently rejected by the

Federal Courts.

G. Plaintiff’s Fraud And RICO Claims Fail Pursuant To Federal Rule Of Civil
Procedure 9(B).

Finally, Plaintiff’s claims against Brown & Wood for fraudulent misrepresentation,

negligent misrepresentation, and violations of the Florida RICO Act should also be dismissed
because the Complaint utterly fails to state “the circumstances of fraud. . . with particularity” as

required by Fed. R. Civ. P. 9(b)."
As this Court has noted, to satisfy the requirements of Rule 9(b), a plaintiff must allege:

(1) the precise statements, documents or misrepresentations made;
(2) the time, place and person responsible for the statement; (3) the
content and manner in which these statement misled the Plaintiffs;
and (4) what the defendants gained as a consequence of the fraud.

In re Managed Care Litig., 150 F. Supp.2d at 1346 (citation omitted). Where, as here, the
defendant is an organization, a plaintiff must also identify the individual(s) within the
organization who made the allegedly false or misleading statements. United States ex rel. Butler
v. Magellan Health Servs., 74 F. Supp.2d 1201, 1216 (M.D. Fla. 1999). Furthermore, the nature

of the agency relationship alleged must be pled with particularity “when the plaintiff relies upon

" In addition to Plaintiff’s claim for fraudulent misrepresentation, Rule 9(b) applies to the Florida RICO Act claim,
which is premised on mail fraud under 18 U.S.C. § 1341 (see Compl. 192), and the negligent misrepresentation
claim. See Brooks v. Blue Cross and Blue Shield, 116 F.3d 1364, 1380-81 (11th Cir. 1997) (applying Rule 9(b) to
mail fraud allegation in RICO action); Benchmark Electronics, Inc. v. J. M. Huber Corp., 343 F.3d 719, 723 (5th Cir.
2003) (9(b) applies to negligent misrepresentation claim if based on the same alleged facts as fraudulent
misrepresentation).
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the same circumstances to establish both the alleged fraud and the agency relationship.”
Lachmund v. ADM Investor Services, Inc., 191 F.3d 777, 782-83 (7th Cir. 1999) (applying
Rule 9(b)).

Plaintiff’s Complaint violates Rule 9(b) in every way. It does not identify who at
Brown & Wood allegedly gave Andersen “express or implicit authority” to act on its behalf in
dealing with Plaintiff, Complaint § 12; who allegedly “authorized and encouraged” Andersen to
use its name as part of an “agree[ment] to work together” on tax shelters, id. §919, 20, 56; who
purportedly admitted to Andersen that Plaintiff could not rely “on the advice of a tax
professional,” id. § 23; or who issued the allegedly misleading opinion letters. This is fatal to
Plaintiff’s claims. See, e.g., Rentclub, Inc. v. Transamerica Rental Finance Corp., 775 F. Supp.
1460, 1462 (M.D. Fla. 1991) (requiring plaintiff to re-plead because he “should specifically
identify the individuals who made the alleged misrepresentations[,]... [and] their specific
statements to organize, orchestrate, and commence the alleged plan™); Anthony Distributors,
Inc. v. Miller Brewing Co., 904 F. Supp. 1363, 1365 (M.D. Fla. 1995) (noting requirement to
“specifically identify the individuals™).

Further, the Complaint does not identify who at Andersen allegedly “offered” the strategy
to Plaintiff, Compl. § 12; misled him about “the actual risk associated” with the transaction, id.
91 28(a), 57; or was told about the purported impact of Notice 99-59 on Plaintiff’s ability to rely
on the advice of tax professionals. /d., §23. See, e.g., NCR Credit Corp. v. Reptron Electronics
Inc., 155 F.R.D. 690, 693 (M.D. Fla. 1994) (dismissing complaint under Rule 9(b) for failure to
identify agents who made alleged misrepresentations). Nor does it set forth what the
unidentified person at Andersen told Plaintiff about the tax strategy or when the alleged
misrepresentations were made. Finally, it fails to allege “the manner in which [the
misrepresentations] misled” him. Ziemba v. Cascade International, Inc., 256 F.3d 1194, 1202

(11th Cir. 2001); see Compl. 19 28, 57 & 65 (both incorporating § 28).
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In an effort to cure Plaintiff’s inability to allege causation and reliance on Brown &
Wood’s Opinion Letters (as described in detail above), Plaintiff obliquely refers to Brown &
Wood’s “preliminary advice and directives.” Compl. § 28. Nowhere in the Complaint, however,
does Plaintiff ever detail these supposed communications, identify who at Brown & Wood
purportedly gave them, state when they were provided, or describe the impact on Plaintiff.

Plaintiffs’ Flortida RICO Act claim suffers from similar defects. Plaintiff groups
Andersen and the accounting firm KPMG LLP with unidentified “accounting and financial
consulting firms™ and “other financial institutions” as “The Marketers.” Compl. § 84. He fails,
however, to identify any individuals at any of “The Marketers” who were allegedly authorized
by Brown & Wood to make the representations to other taxpayers, id, Y 85, 86, or who made
representations to any of the taxpayers identified in the Complaint. This failure requires
dismissal. See In re Managed Care, 150 F. Supp. 2d at 1347 (citing Saporito v. Combustion
Engineering, 843 F. 2d 666, 675 (3rd Cir. 1988)). Further, he fails to allege who at Brown &
Wood “authorized and encouraged The Marketers” to make promises to “prospective customers”
id,, 9 85, or “authorized” them to make representations regarding the tax consequences of certain
deductions they might take if they implemented the tax strategies. /d | 86; see Ageloff v. Kiley,
318 F. Supp. 2d 1157, 1159 (S.D. Fla. 2004) (a civil RICO complaint must plead all of the
elements of each alleged predicate act with particularity).

To the extent Plaintiff purports to allege specific “material omissions,” Compl. § 28, he
fails to allege how the purported omissions misled him, or facts establishing circumstances that
would require such disclosures. Rule 9(b) “requires” him to set forth “where the statement was,
or should have been, made” as well as “when the statement was, or should have been, made.”

In re Sunstar Securities Healthcare Litigation, 173 F. Supp. 2d 1315, 1318 (M.D. Fla. 2001)
(emphasis added); see also Gibbs v. Republic Tobacco, L.P., 119 F. Supp. 2d 1288, 1294 (M.D.
Fla. 2000) (plaintiff should plead “the time and place” of misstatement or omission); Hernandez

v. CIBA-GEIGY Corp. USA, 200 F.R.D. 285, 291 (S.D. Tex. 2001) (dismissing fraud claim under
19
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Rule 9(b) because plaintiff “fail{ed] to allege the circumstances that would necessitate making
such disclosures, such as when and where these disclosures should have been made™). Plaintiff
fails to identify any affirmative representations by either Andersen or Brown & Wood that were
misleading because of the alleged omissions or explain how these omissions misled him. See,
e.g., In re Cascade Int’l Securities Litigation, 840 F. Supp. 1558, 1574 (S.D.Fla. 1993) (for
omissions to be actionable, plaintiff must allege the “manner in which [he was] misled”).

Because, as set forth above, Plaintiff fails to plead fraud with the required specificity, his
claims for negligent misrepresentation (Count V), fraudulent misrepresentation (Count VI), and
violation of Florida’s civil RICO statute (Count IX) should be dismissed.

IV. CONCLUSION

For the reasons set forth above, Plaintiff’s Complaint should be dismissed

H#e
DATED: September 2 , 2004, Respectfully submitted,

GREENBERG TRAURIG, P.A.

Attorneys for Defendant SIDLEY AUSTIN
BROWN & WooD LLP

1221 Brickell Avenue

Miami, Florida 33131

( LORI A. SOCHIN
Florida Bar No. 013048
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by fax and
first class U.S. mail to Richard B. Wilkes, Esq. and Kenneth C. Thomas, Esq., Gardner

Wilkes Shaheen, Counsel for Plaintiff, P.O. Box 1810, Tampa, FL 33601-1810 on

September i #, 2004. \M'

/Y, ORI A. SOCHIN
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December 31, 1999

Lucor Special Investments, Inc.
3333 Peachtree Road, NE
Suite 450

Atlanta, GA 30326

Mr Mark Gainor
8022 Fisher Island Drive
Miami, FL 33109

Ladies and Genmlemen:

You have requested our opinion regarding certain US Federal income tax consequences
of certain transactions described below (“Transactions™) Gainor Medical USA, Inc.
{(*GMUSA") was organized under the laws of California on December 7, 1984 GMUSA’s sole
shareholder was Mark Gainor (“Gainor™) indirectly through Gainor Medical Canada 1.td
GMUSA was taxed as a C corporation for U S Federal income tax purposes until July 1, 1997
On July 1, 1997 GMUSA elected to be treated as an S corporation for U.S Federal income tax
purposes. GMUSA'’s principal business activity was wholesale medical supply sales and
distribution.

L DESCRIPTION OF TRANSACTIONS

On June 13,1997, GMUSA contributed nts assets 10 Gainor Medical Management, LLC
("LLC"), a Georgia limited liability company, other than stock owned by GMUSA in Brooke
Medical Inc. In exchange for the contributed assets LLC issued to GMUSA 556,6000 LLC Class
A units and 556,000 |.L.C Class B units.

Afier such contnibution, GMUSA became an investment vehicle for Gainor  In October
1999, GMUSA began evaluating its investments, which then consisted primarily of the LLC
units In order to diversify GMUSA’s investments, GMUSA opened an account at Mermill Lynch

MO0303727
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December 31, 1999
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("ML") using $4,500,000 of cash that was contributed from Gainor's personal account at
Goldman Sachs Based upon advice received from ML, GMUSA decided to invest in United
States Treasury Bills (“T-Bills”). Such investment was made for substantial non-tax business
reasons including: (i) GMUSA'’s and Gainor's belief that the Federal Reserve Board would lower
interest vates in an attempt 1o encourage continued growth of the U.S. economy in the wake of
the Y2K fears, (ii) to produce an overall economic profit due to GMUSA's and Gainor's belief
the yield curve for T-Bills would change, and (iii)) GMUSA''s and Gainor's belief that the most
direct way with the most leverage to realize gains for the expected change in interest rates was to
invest in T-Bills

To take maximum advantage of possible interest rate changes, GMUSA decided to
purchase the T-Bills on margin. This enabled GMUSA to purchase more T-Bills than it would
otherwise be able 1o purchase and to maximizc any increase in the value of the T-Bills due to
interest rate fluctuations. Due to market volatility and the size of the margin loan, MI. required
that additional collateral be pledged to secure the margin loan. GMUSA pledged its units in
LLC to satisfy the requirement for additional collateral

GMUSA and Gainor decided to purchase the T-Bills through ML because GMUSA had
already eslablished an account with ML and ML provided lower transaction costs (interest rates
and loan fees) than other brokerage firms. On October 18, 1999, GMUSA purchased
$30,779.154 of face value T-Bills that matured on December 30, 1999. The T-Bills had a cost
basis of $30,549.049 The amount of the margin loan was $28,600,000.

Gainor had 2 basis in his shares of GMUSA of approximately $27.461,000 and such
shares had a fair market value of approximately $32,164,000. GMUSA'’s interest in LLC had a
tax basis of $24,630,000 and a fair market value of $31,111,000

Gainor was approached by the Palladium Financial Trust (“Palladium”) and its wholly-
owned subsidiary, LS1 Holdings Inc. (“LSI™") about purchasing GMUSA. LSI. however, did not
want to acquire GMUSA's interest in LLC, because it did not fit within LSI's overall investment
strategy

To facilitate the acquisition of GMUSA by LSI. GMUSA and Gainor decided to
distribute GMUSA''s interest in 1.1.C to Gainor However, GMUSA was informed by M1, and its
auorneys that such a distribution would violate California corporate law  According to Mi.'s

HYLIBY (o tiin 3
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attorneys, the California corporate laws could be avoided if GMUSA was reincorporated in the
State of Georgia 1n order to reincorporate GMUSA in Georgia, Gainor formed ucor Special
Investments, Inc (“Lucor”) under the laws of Georgia, and on November 12, 1999, GMUSA
was merged into Lucor, with Lucor as the surviving entity. After such merger, Gainor owned
100% of the issued and outstanding shares of Lucor. Lucor immediately clected to be taxed as
an S corporation for U S. federal income tax purposes

On November 23, 1999, Palladium entered into a letter of intent to acquire all of the
shares of Lucor  The letter of intent was non-binding, but provided for a period of exclusivity.

On December 22, 1999, Lucor distributed its Units in LLC to Gainor The then tax basis
in the units was $27,121,000, and their fair market value was $33,601,000

On December 23, 1999, Gainor contributed his shares of Lucor to MIG Partners
(*MIJG™). a limited partnership of which Gainor was an 85.7% parniner. Such contribution
terminated Lucor’s S corporation election. Gainor and MJG made an clection pursuant 10
Section 1362(¢)(3) of the Internal revenue Code of 1986, as amended ("Code). 1o compute the
taxable income of Lucor under normal tax accounting rules  On December 23, 1999, LS
purchased the stock of Lucor from MJG for £125,755

I1. REPRESENTATIONS

For purposes of this opinion, Gainor has made the following representations:

1 GMUSA invested in United Siates Treasury Bills for substantial nontax business
reasons, including (i) to produce overall economic profits, because of their belief
that the United States treasury yield curve would change, and (ii) their belief that
the most direct way, with the most leverage, to realize gain from expected interest
rate changes was to invest in United States Treasury Bills.

2 The sale of GMUSA s shares to Palladium was made for substantial nontax
business reasons

3 The distribution of the LLC interest was made for substantial nontax business
reasons.
4 Netther GMUSA nor Gainor were obligated to engage in any transaction upon the

completion of any other transaction

NYLHAL 6RRRRA 2
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IM. SUMMARY OF OPINIONS

In rendering our opinions, we have reviewed representations and advice from various
parties to the transactions described herein, which representations and advice are referred 1o
below. In rendering our opinions, we have also examined such corporate records and such other
agreesments, certificates, instruments, and documents as we have believed are relevant, and we
have made such other inquires of officers, owners and representatives of the entities involved in
the transactions described herein as we have considered necessary to render the opinions set forth
herein. We have made no independent verification of such representations, advice, records,
agreements, certificates, instruments, documents, and responses to such inquiries, if any such
representations, advice, records, agreements, certificates, ingtruments, documents, or responses is
inaccurate in any material respecl, the opinions contained herein may not be relied upon. [f such
description or assumptions are inaccurate in any malerial respect, or the documents prove not 10
be authentic, the opinions contained hercin may not be relied upon. In rendering vur apinion, we
have reviewed the applicable provisions of the Code and of the final, temporary. and proposed
Treasury Regulations (" Treas. Reg.”, “Treasury Regulations”, or “Regulation™) promulgated
thereunder, relevant decisions of the U S. Federal courts, published Revenue Rulings ("Rev
Rul.” or “Ruling”) and Revenuc Procedures (“Rev. Proc ') of the Intemal Revenue Service
(“IRS™); and such other materials as we have considered relevant In certain instances we have
determined that there is no authority directly on point, and in such instances we have reached our
opinion rcasontng from such other authority as we believe to be relevant 10 the issues addressed.

Based on and subject to the summary set out at | above, the representations set out at Il
above, and the analysis of the pertinent statutory provisions at I1l. A-D, as affected by the
analysis of the statutory provisions and legal doctnines at 1l1 E, below, all as of the date hereof,
we are of the opinion that for U.S. Federal income tax purposes, although a factual situation such
as the one described above has not been before a count of law addressing the issues addressed
herein, on the basis of authority arising in analogous contexts, it is more likely than not (i e |
there is a greater than 50% fikelihood) that, if challenged by the IRS:

0 For purposes of Code Section 301, the amount of the distribution of the 1.1.C

interest to Gainor would equal the fair market value of such interest reduced by
the outstanding balance of the Margin Loan.

() Gainor's aggregate tax basis in the L1.C interest immediately afier its distribution
by GMUSA would be approximately $28 million.

NYLIB gk
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{ii)  Gainor’s tax basis in the stock of GMUSA immediately after its distribution of the
LLC interest 10 Gainor would be approximately $27 4 million

{iv)  The distribution of the LLC interest subject to the Margin L.oan wouid cause
GMUSA (o recognize gain under Code Section 3| 1(b) in the amount of
approximately $6.5 million.

{v)  Gainor would recognize no income upon GMUSA s payment or prepayment of’

the Margin Loan.
IV. ANALYSIS
A. Tax ainor ou Distribution

1. Application of Code Section 301 - Generally

Code Section 1371 generally provides that except as otherwise provided and except to the
extent inconsistent with subchapter S, the rules of subchapter C apply to an S corporation and its
shareholders. Under subchapter C, a distribution by a corporation to its shareholders with respect
to its stock 1s generally governed by the rules of Code Sections 30t through 318.

Code Section 1368 (a) provides, however, that a distribution by an S corporation of
property with respect to its stock which (but for such subsection) would be governed by Code
Section 301(c)’ is governed by Code Sections 1368(b) and (c). Code Section 1368(b) provides
that if an S corporation has no accumulated eamings and profits, the distribution is not included
in income to the extent that it does not exceed the adjusted basis of the stock and any such excess
is treated as gain from the sale or exchange of property Code Section 1368(c) provides that if an
S corporation has accumulated earnings and profits the portion that does not exceed the
“accumulated adjustments account” as defined in Code Section 1368(e) is treated in the manner
provided in Code Section 1368(b), the remaining portion is treated as a dividend to the extent

! Code Section 301(a} provides thai, gencrally. distributions of property by 2 cosporation arc treaed in
accordance with Code Scction 301(c). Under Code Section 301(c), such a distribution can be treated i any
of three ways: (i) as 2 dividend (a distribution of the carnings and profits of the corporation, as defined
under Code Section 316); (ii) as a return of capital resulting 1n a decrease in the basis of the sharcholder(s)”
stock, or (1) as a gain from the sale or exchange of property (i.c., a capital gain) to the cxtemt the portson of
a distribution not rcated as a dividend exveeds the adjusied basis of the stack
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that it does not exceed such eamings and profits, and any remaining portion is also treated in the
manner provided in Code Section 1368(b).

Neither Code Section 1368 nor the Treasury Regulations promulgated thereunder provide
how to determine the amount of 2 distribution by an S corporation, however. Consequently,
based upon the general rule of Code Section 1371(a) reference must be made to the rules under
subchapter C of the Code. In the instant case, the LLC interest distributed to the Gainor had a fair
market value of approximately $33.6 million In addition, the LI.C interest was not released as
collateral for the GMUSA'’s Margin Loan and thus remained subject ta the debt of the GMUSA.
As with any instance of distribution of property by a corporation with respect to its stock, the
determination of the amount distributed by GMUSA to Gainor is within the purview of Code
Scction 301(b).

2 Determination of “amount distributed™ —Code Section 301(b)

Generally, under Code Section 301(b) the amount of any distribution by a corporation
with respect to its stock is the amount of money received, plus the fair market value of other
property received. Code Section 301(b)1). However, Code Section 301(bX2) provides that the
amount of a distribution must be reduced (but not below zero) in certain instances. Under Code
Section 301(b)(2)(A), the amount of distribution is reduced by the amount of any liability of the
distributing corporation assumed by the sharcholder in connection with the distribution. See
also, Treas. Reg. §1.301-(g). In addition, under Code Section 301{b}2XB) the amount of
distribution is reduced by the amount of any liability to which the property received by the
shareholder is subject immediately before and immediately afier the distribution.

In this instance, the LLC interest was distributed to Gainor on December 22, 1999 [n
accordance with Code Section 301(b){3), the fair market value of the LLC interest on such date
was approximately $33.6 million. Starting from this point, one must apply Code Section
301(bX2) to determine whether any reduction in this amount is indicated. As stated above, the
LLC interest constitutes the security for the Margin Loan to GMUSA. This security interest is
perfected via a lien on the LLC interest in favor of ML, Accordingly, the LLC interest is subject
to the Margin Loan liability equal to the amount of the Margin Loan on the date of its
distribution

A number of cases and rulings cite Code Section 301(b)(2) as authornity in affirming a
reduction in the amount of a distribution by a corporation with respect to its stock See. e g,

DRTE SR P
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Allen v Comm’r, T C. Memo 1993-612 (1993); PLR 9329329002, PLR 9221011, PLR
8626089, PL.R 8347128 However, there exists no statutory or regulatory authority under Code
Section 301 which illustrates a ‘reduction for liabilities' in this context However, illustration is
provided in Treasury Regulations under Code Section 312(c). Code Section 312(c) provides that,
in cascs of corporate distributions with respect to stock out of earnings and profits, proper
adjustment shall be made for (1) the amount of any hability to which the properly distributed is
subject; and (2) the amount of any liability of the corporation assumed by a sharcholder in
connection with the distribution. See also, Treas Reg §1 312-3. In effect, Code Section 312(c)
mirrors the Code Section 301(b){2) with respect to calculating the earnings and profits of
distributing corporations.

Specific examples of the mechanics of Code Section 312(c) as applied to corporate
distributions of property subject 10 a hiability are provided in Trcas Reg §1.312-4. In Example
(1), a corporation distributes a vacant lot with a fair market value of $5,000 subject to a mongage
of $2.000 1o A, its sole shareholder. The example indicates that the amount of the dividend
received by A s 53,000 (the fair market value of the property, $5,000, reduced by $2,000, the
amount of the mortgage o which the property was subject). The next example in Treas. Reg
§) 3124, Example (2), relies on the facts of Example (1) except that the amount of the mortgage
is increased 10 84,000 The example indicates that this results in a decrease in the amount of the
dividend atiributable 1o A to $1,000 (the fair market value of the property, $5,000, reduced by
$4,000, the amount of the mortgage 1o which the property was subject) Finally, Example (3)
provides for a distnibution of inventory with a fair marker value of $55,000, subject 10 a liability
of $35.000. The example indicates the ‘net amount of distribution” is $20,000 (the fair markey

7 Although General Counsel's Memoranda and private letter rubings, including Technical Advice
Mcmoranda, may 0ot be relied upon as authority. they do indicate the view of the Internal Revenue Senvice
on the issucs addressed at the tume of its issuance. In addition, private letter nulings issucd after October 31,
1976 can be used 10 cstablish ~substantial authority” for purposes of avoiding cernain penaltics under Code
Scction 6062 Treas Reg. §1.6662-4Hd)3)iii) Code Section 6110(jX3) provides that 2 wnnen
determination, ( ¢.g., a private ruling. detenmination letter, or technical advice memorandum), may not be
ussd or cited as precedent. However, in Xerox Comm. v U.S., 656 F.2d 659 (C1. C1 1981), the court noted
that although private letter rulings have no precedential value, “they arc helpful, m general, in ascertaining
the scope of the ... doctnne adopted by the Service and in showing that the doctrine has been regularh
considered and applied by the Senvice ™
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value of the property, $55.000, reduced by $35,000. the amount of the liability to which the
property was subject)

In the instant case, the LLC interest serve as security for the Margin Loan Thesc facts
cause this instance to fall squarely within the fact pattern(s) established in Treas Reg §1 312-4,
Example (1) through Example (3) Accordingly, the similarity in the facts presented here with
the examples in Treas Reg &1 312-4, in light of the nearly identical language used in Code
Sections 312(c) and 301(b)X2), suppont a conclusion that, for purposes of determining the amount
distributed to Gainor by GMUSA, a doltar-for-dollar reduction in the fair market value of the
LLC interest, o the extent of the amount of the Margin Loan, must be applied in recognition of
Code Section 301(b}(2KB) Following this reasoning, for purposcs of Code Section 30! the
amount distributed by GMUSA 1o Gainor cquals approximately $5.6 million (the fair market
value of the LLC interest, $33.6 million, reduced, but not below zero, by the amount of liabilities
to which the LLC interest is subject, i e. the amount of the Margin Loan, approximatcly $28
miilion)

3. Definition of “subject to a lisbility” for
purposes of Code Section 301(b)2)(B)

While the examples contained in Treas Reg §1 312-4 are helpful in determining what
facts will give rise 1o a prima facie case for a Code Section 301{bX2){B) adjustment 10 the
amount of a distribution for purposes of Code Section 301, neither the Codc nor the Regulations
address how to determine when property is “subject to a liability”. The question is reduced,
therefore, to establishing a definition of the term “subject to.* In determining the definition of
terms for purposes of the LR.C., courts first ook to the plain meaning of the statute. Only if the
plain mesaning of the statute is ambiguous should the courts resort to extrinsic aids for
interpretation Miller v CIR. 914 F.2d 586 (4" Cir.. 1990). If the courts find the plain meaning of
the statute ambiguous, they then look to other authonity for guidance, such as the text of the

22222y

2159 (1995).

As discussed above, it is gainsaid that if the distribution from GMUSA to Gainor 15
subject to any liability, the amount deemed distributed for purposes of Code Section 301 is
reduced dollar-for-dollar by the amount of the liability The meaning of the term “subject to” 1s
broad and defined as *  liable, subordinate. governed or affected by . _Black’s Law
Dictionary, Sixth Edition, (1990)" For legal purposes. property that is pledged to secure
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recourse debt and can be used to satisfy the liability upon default is considered subjcct to that
liability See, e.g., Owen v. CIR, 881 F 2d 832 (9" Cir 1989); TAM 9640001

Under the terms of the Margin Loan agreement, GMUSA specifically pledged the LL.C
interest to ML as security for the Margin Loan. ML's right to look to the LI.C interest for
repayment of the Margin Loan was thereby created, and this right was maintained afier the
distribution of the LL.C interest. Accordingly, ML.’s lien on the L.1.C interest existed at all times
relevant hereto, thereby rendering the LLC interest ‘subject to’ the liability of thc Margin Loan
both immediately before the distribution and immediately after the distribution.

4. Maherv, U.S,

The Tax Court took up the matter of when property is subject to a liability for purposes of
Code Section 301 (b}2)B) in Maher v US 69-1 USTC 19194 (D.C, WD Mo.. 1969) In
Mabhez, the distribution in question satisfied the literal statutory requircment under Code Section
301(2XB) {i.c., the property distnibuted was legally ‘subject 10" the blanket mongage attached to
all of the distributing corporation’s assets) However, the District Court for the Western District
of Missouri applied a ‘facts and circumstances’ test to determine whether the dollar-for-dollar
reduction in the amount deemed distributed under Code Section 301(bX2)XB) was warranted
The court held that despile being legally “subject to™ a liability, the amount distributed would not
be reduced by the liability, because the property was not. in substance and for purposes of Code
Section 301(b)(2)(B), “subject 10” the hiability in light of all the facts and circumstances of the
case.

In Mabher, the taxpayer owned 50% of a corporation, the taxpayer’s brother owned the
remaining 50%. The corporation owned a residence, which was leased to and occupied by the
taxpayer At some point prior to the distribution in question, the corparation borrowed
31,000,000 and granted the lender a blanket lien on all property owned by the corporation,
including the residence. The residence represented less than 1% of the total valuc of the real
property sccuring the debt. The taxpayer subsequently purchased the residence from the
corporation. the purchase price to the taxpayer was $8.000, equal to the book value on the
corporation’s books The residence had a fair market value of $18,000, as determined on the
date of the purchase The residence continued to secure the corporate liability for approximately
one year following the date of sale to the taxpayer  Thereafier, the corporation requested. and
the lender agreed. that the mortgage on the residence be released
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The IRS argued that the sale resulted in a constructive dividend to the taxpayer in an
amount equal to the difference between the fair market valuc of the residence ($18,000) and the
amount paid by the taxpayer {$8,000), or $10,000 The taxpayer asserted an argument based
upon Code Section 301(b)(2)XB), stating that the residence was purchased subject to the blanket
lien placed on all of the corporation’s propenty. Consequently, the taxpayer argued, the amount
of distribution attributable to the difference between the fair market value of the residence and
the purchase price paid by the taxpayer was effectively reduced to zero due to the amount of the
liability 1o which the residence was subject

The district court rejected the taxpayer’s argument and held that the residence was not,
“‘as a matter of fact. .subject 1o the blanket million dollar mortgage " The court applied a
substance over form analysis to strike down the taxpayer’s assertion that the residence was
subject to the mortgage. In doing so, the coun cited the following factors

i) Although the corporation held title to the residence, it was not used for ordinary
corporate busincss purposes; accordingly, the residence would not have been
subject to the corporate debt but for the fact that a blanket lien was granted to
secure the debt,

(i)  Had the sale of the house to the taxpayer been an arm’s Jength sale, the buyer
would have required that the lien be released prior 10 the sale;

(m)  The shareholder had no real risk of loss resufting from the blanket bien, since the
residence was only a minor part of the total security for the Margin Loan, and the
fair market value of remaining collateral for the Margin Loan was at least twice
the Margin Loan amount;

(iv)  The lender indicated that it would have releascd the residence from the blanket
lien at any time, upon the request of the corporation or the taxpayer

Based on these factors, the court held that the lender would not ‘in actuality’ look to the
residence as security for the Margin Loan Accordingly, because there was no ‘real risk of loss’
of the property to the shareholder, the property was not subject to the liability for purposes of
Code Scction 301 (bX2)B).

The Maher case serves to clarify the application of Code Section 301(b)2(B) in a number
of important ways First, under Maher. the deftnition of the term *subject 10" is inextricably tied
to the concept of risk, i ¢ , in order for property distributed by a corporation with respect to its
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stock to be ‘subject to” a liability for purposes of Code Section 301(b)(2XB), there must he risk
of loss to the recipient sharcholder. Second, the holding in Maher did not change the substance
of the tax consequences of the transaction in question (i e . a dividend distribution from
corporation to the taxpayer), but merely spoke to the matter of when property that is legally
subject to a liability can be treated as subject to a liability for purposes of Code Section
301(bX2)(B). Finally, there is the matter of how the IRS approached the Maher transaction
itself In this regard, it is interesting that the IRS did not assert that a dividend occurred when the
lien on the residence was released by the lender See, 11 E, below

The instant case is readily distinguishable from Maher In Maher, the propeny in
question was tenuously attached to a blanket lien on all of the property owned by the distributing
corporation In the instant case a licn was specifically applied by ML to the LLC interest as
security for the Margin Loan to GMUSA  This lien survived distribution of the LLC interest,
and is cited in thc Margin Loanr documents. 1n addition, at all times relevant hereto the LLC
interest acted as the primary collateral for Margin Loan, in the form of a specifically annunciated
pledge and not the result of an indiscriminate blanket lien on the assets of GMUSA

Under the Margin Loan there is a “real risk of loss’ to Gainor. In lhe event of default on
the Margin Loan by the party primarily liable, GMUSA, ML looks directly to the LLC interest
for repayment of the debi.

The LLC interest represents a significant portion of the total assets of the GMUSA. This
ts in contrast to the facts in Maher, where the property distributed was of de minimus value
relative to the total value of all assets owned by the distributing corporation. Accordingly, the
LLC interest is clearly a significant asset of GMUSA and critical 10 ML's decision to make the
Margin Loan. Should GMUSA defaull, M1. would look to the LLC interest for repayment of the
Margin Loan balance Therefore, Gainor is subject 10 a ‘real risk of loss’ were there to be a
default

We have been advised that #t no time was there any indication presented that the LLC
interest could, under any circumstances, be released from attachment before satisfaction of
Margin Loan. We understand that ML provided a discount on the interest rate charged to
GMUSA in order to obtain the pledge of the LLC interest

In light of the distinctions between the facts presented in the instant case and the facts
presented in Maher, it 15 more likely than not that the *facts and circumstances’ test substance
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over form analysis applied in Maher would result in a conclusion that the .1.C interest were
distributed “subject to” the Margin Loan As discussed above, there is a distinct connection
between the Margin Loan liability and the LLC interest, which is not abrogated for these
purposes by application of the factors cited in Maher Accordingly, it is mare likely than not that
the amoum of the distribution from GMUSA to Gainor for purposes of Code Section 301 would
be reduced, dollar-for-dollar, by an amount equal to the balance of the Margin Loan from ML to
GMUSA under Code Section 301{bY2)XB)

s. Analogous Provision — Code Section 357(c)

Language similar 1o that contained in Code Section 301{b}(2)}B) is also employed in
Code Section 357(c). This language has been subjected to considerable scrutiny by the (RS,
various courts, and commentators. Although Code Section 357(c) applies the ‘subject to a
liability” language with respect to contnibutions to a corporation as opposed to distributions from
a corporation, the meaning of ‘subject to’ in the context of Code Section 357(c) provides
analogies to the meaning of “subject to’ in the context of Code Section 301(bX2)}B)

In general, Code Section 357(c)(1) requires the recognition of gain in certain exchanges
of property when the amount of the liabilities assumed, plus the amount of the liabilities to which
the property is subject, exceed the total of the adjusted basis of the property transferred Similar
to Code Section 301(b)(2), the precise language of Code Section 357(c) refers to two types of
liabilities. those assumed and those to which the property is subject However, the same
outcome is reached regardless of whether the transferce assumes the liability or the property is
merely subject to the hability Treas Reg §1.357-2(a)

The IRS has rejected the argument that because the transferor’s obligation with respect to
certain loans did not change, Code Section 357(c) should not apply to a Code Section 351
transfer 1o a controlled corporation of property which was subject (o a liability as a result of a
cross-collateralization and cross default agreement in which the transferor remained primarily
liable. TAM. 964001. The IRS stated that Code Section 357(c) applies 1o ail habilities to
which the transferred property is subject regardless of whether the transferor retains primary
liability after the exchange or the transferee assumes any liability in the exchange. [bid . citing
Owea v Comm's, supra. Smith y. Comm'r, 84 T C 889 (1985), Rosen v. Comm’r, 62 TC |1
(1974) Therefore. in the context of Code Section 357(c), transferring property subject to a
hability has the same force and effect as if the transferee assumed the hability If the rule stated
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in T.A M. 9640001 is applied to clarify the meaning of “subject to” in the context of Codc
Section 301(b)(2XB) in the instant case, the fact that GMUSA retained primary liability for the
Margin Loan is of no consequence in determining the amount distributed by GMUSA to Gainor.

As noted above, Code Section 357(c). like Code Section 301(b), makes refercnce to two
distinct types of transfers (1) those in which liabilities are assumed by the transferee. and (2}
those in which no hability(s) is assumed by the transferee, but in which the property transferred
is taken subjcct to certain liability(s). As indicated in T.A M. 9640001 and several of the cases
cited therein, the language describing these two types of transfers must be given separate and
distinct effects 1f it were required that the transferee become primarily liable on the obligation
in order for the transfer of property to be deemed *subject to" a liability for purposes of either
Code Section 357(c) or Code Section 301(b)(2), then the reference 1o the latter type of transfer
would be rendered superfluous. Both Code Sections of the Code explicitly provide for two types
of transfers; accordingly, effect must be given to the plain language in both Code Section
301(b)(2) and 357(c) which speaks to adjustments when property is transferred ‘subject to” a
liability. See, Comm’r y_Asphalt Products Co, Inc , 482 US 117 (1987)

6. Recent Legislation Clarifying Definition of “Subject to a Liability”

On June 25, 1999, HR 435, the Miscellaneous Trade and Technical Corrections Act of
1999 ("*99 Act”), was signed into law Sec 3001 of the ‘99 Act clarified the tax treatment of
transfers of property to a corporation subject to a Jiability The effective date of Section 3001 is
QOctober 19, 1998

Section 3001 modified the language of Code Sections 357, 358 and 368 by striking the
language regarding the transfer of property subject to a liability These provisions generally
provide for the recognition of gain to the transferor (and an increased basis to the transferee) in
certain cases where the amount of liabilities assumed. or the amount of liabilities to which the
transferred property is subjoct. exceed the basis of the property transferred  Section 3001 also
amended provisions in addition to those found in Subchapter C that required clarification by
striking the phrase ‘subject 1o in Code Sections 584 (involving transfers of Regulated
Investment Companies) and 1031 (related to transfers of *like-kind’ property) Section 3001 did
not modify the term as used in Code Section 301(b)(2)XB). and Code Section 301 and the related
Treasury Regulations, which address the distribution of property from a corporation to its
shareholders, are outside the scope of legislation.
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The changes in the languaye of Code Sections 357, 358, and 368 focus exclusively on
transfers of property to a corporation The clarification in the law regarding these Code Sections
strikes all of the language relating to corporate acquisition of property subject to a liability For
purposes of clarity, Section 3001 included 2 definition of what an assumption of a liability is
with regard to both recourse and non-recourse debt. Additionally, Section 3001 provided a fair
market value limitation on the corporation’s basis in the property received. In the case where
only a portion of the property securing the liability is transferred and in which the transferor is
not subject to tax on the Code Section 357(c) gain recognized as a result of an assumption of
non-recourse liability by the transferce, there are further limitations on the corporation’s basis in
the property seceived. In such a situation, for purposes ot determining the basis of the propeny to
the recipient corporation, the amount of the Code Section 357(¢c) gain to the transferor is
calculated as if the amount of the indebtedness assumed by the transferee was the ratable pontion
of the liability based on the relative fair market values of the collateral securing the debt

Because Section 3001 of the *99 Act was limited to transfers of property to a corporation
and did not specifically address Code Section 301(b)(2)XB). it is more likely than not that such
legislation will not adversely affect our forgoing conclusions as to the amount of the distribution
of the for purposes of Code Section 301

1. Summation

It is more likely than not that the distribution from GMUSA to Gainor, with respect to
Gainor’s stock in GMUSA, would be reduced dollar-for-dollar by the outstanding balance of the
Margin Loan from ML to GMUSA under Code Section 301{bX2}B).

B. Gainor's Tax Bagsis in the LLC interest

As discussed above, treatment of the distribution of the LLC interest by GMUSA with
respect to Gainor’s stock in GMUSA is controlled by Code Section 301. Code Section 301(d)
states, in pertinent part.

(T)he basis of property received in a distribution to which
subsection (a) applies shall be the fair market value of such

property

Contrary to Code Section 301(bX2). Code Section 301(d) ignores whether liabilities were
assumed in connection with a Code Section 301(a) distribution or whether property received in a
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Code Section 301(a) distribution was subject to any liabilities  Sec, Bittker & Eustice, Federal
Income Taxation of Corporations and Shareholders, §8 22{1] (Sixth Ed , Supp. 1998).
Accordingly, it is more likely than not that Gainor’s tax basis in the LLC interest immediately
afier the distribution would be $33.6 million.

C. Gainor’s Basis in GMUSA Stock

Under Code Section 30i(c), a distribution by a corporation with respect to its stock can
be treated in any of three ways by the shareholder. It can be treated (i) as a dividend (a
distribution of the eamings and profits of the corporation, as defined under Code Section 316),
(ii) as a return of capital resulting in a decrease in the basis of the shareholder(s)’ stock; or (iii) as
a gain from the sale or exchange of property (i.e, a capital gain) to the extent the portion of a
distribution not treated as a dividend exceeds the adjusted basis of the stock. In order for any of
these three treatments to apply there must be an amount distributed greater than zero. Code
Section 301(b) provides the rules for determining the amount distributed for these purposes As
discussed above, in the instant case Code Section 301(bX2)B) applies to reduce the amount of
the distnbution from GMUSA to Gainor Lo approximately $5.6 million Accordingly, it is more
likely than not that Gainor's aggregate tax basis in his GMUSA stock would be reduced by such
amount, and would equal approximatefy $21 8 million.

D. Applicability of Code Section 311(b)

Under Code Section 311(b)X1), if a corporation distributes property to its shareholder
with respect to its stock and the fair market value of the property exceeds the corporation’s
adjusted basis, the corporation rccognizes gain to the extent the property’s fair market value
exceeds its adjusted basis. In other words, a corporation must recognize gain as if the corporation
had sold the distributed property to a third party at the property’s fair market value

Code Section 311(bX2), by reference to Code Section 336(b), provides that when a
corporation distributes property subject to a liability, the fair market value of the property is
treated as not being less than the amount of that liability. For example, if a corporation
distributcs property with a basis of $90,000 and a fair market value of $100,000, subject to a
liability of $125,000, the distributing corporation’s gain pursuant to Code Section 311(b) is
$35,000 ($125,000 less $90,000).
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In the instant case, the fair market value of the LLC interest exceeds its tax basis by
approximately $6 5 million, and the outstanding amount of the liability is Jess than the fair
market value of the LLC interest. Therefore, it is more likely than not that GMUSA would
recognize gain on the distribution of the LLC interest to Gainor under Code Section 311(b) of
approximately $6.5 million.

E. Tax es Upon Sati i ishili
1. Constructive Dividends - In General

The term “dividend” is defined in Code Section 316(a) as a distribution of property by a
corporation to its shareholders out of its earnings and profits See also. Gulf Oil Corp v
Comm'r, 89 T.C. 1010 (1987), affirmed 496 F.2d 1384 (3™ Cir. 1990) There is no reguirement
that the dividend be formally declared or even intended by the corporation Croft v. United
States, 496 F 2d 1384 (5" Cir. 1974), Sachs v Comm'r, 277 F 2d 879 (5th Cir 1960), affirming
32 T.C 815(1959) Distributions by a corporation are ireated as dividends to the sharcholder if
the distributions are made for the shareholder’s personal benefit, the funds need not be
distributed directly to the sharehoider shing v Comm’r, 441 F 2d 593 (5 Cir 1971),
affirming 53 T.C 888 (1969), id Electric Co.v_Comm'r, 6) T C 232 (1973). In analyzing
whether a shareholder(s) must be treated as receiving a dividend as a result of a corporaticn
expenditure, it must be determined whether the corporate expenditure is incurred primarily for
the benefit of the corporation or primarily for the personal benefit of the shareholder(s) See,
Guif Oil Corp v _Comm'r, supra (no dividend where payments were for payor corporation’s
benefit), Bittker and Eustice, Federal Income Taxation of Corporations and Shareholders,

98 05{8) (Sixth Edition Supp. 1998)

2. Satisfaction of Liability that Primarily
Serves the Personal Interest of 2 Sharcholder

A constructive dividend arises, among other ways, when a corporation satisfies an
obligation of a sharcholder or otherwise makes a payment that pnimarily serves the personal
interest(s) of a sharcholder See, e g, Rev Rul 75-421, 1975-2 CB 108 {corporate payment for
valuation services regarding shareholder’s stock in pending reorganization deemed a taxable
dividend) A clear example of such a constructive dividend is when a corporation satisfies a debt
for which a sharcholder 1s primarily liable and such payment serves no purpose of the
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corporation Syllivan v_Unied States, 363 F 2d 724 (8" Cir. 1966), cert. denied, 387 U.S 905
(1967);, Wall v_United States, 164 F 2d 462 (4™ Cir 1947)

3. Satisfaction of Liability by Corporation
that Serves ihe Interests of the Corporation

In cases where a corporation satisfies an obligation that serves its own interest and for
which its shareholder(s) is secondarily liable, courts and the IRS have consistently held that there
is no constructive dividend. Gulf Qil Corp v Comm’r, supra, Falkoff v. Comm’r, 604 F 2d
1045, 1050 (7™ Cir. 1979); Rev Rul. §9-608, 1969-2 CB 43. In one case, the Tax Court held that
an indirect benefit to a sharcholder as a result of a corporate expenditure should not be treated as
a distribution to the shareholder. Dean v Comm’'r, 9 T.C. 256 (1947) (shareholder’s enjoyment
of riding horses owned by corporation deemed not a constructive dividend because the exercise
of horses was beneficial to corporation)  In another case, the 7" Circuit Court of Appeals held
that when a corporation retired debt owed to a third party, no constructive dividend arose even
though a shareholder pledged personal assets as collateral Falkoff v. Comm'r, 604 F 2d at 1050
With respect to shareholder guarantees of corporate debt, the IRS has indicated that a
corporation’s satisfaction of a corporate debt guaranteed by a shareholder does not give rise to a
constructive dividend to the guarantor/sharcholder. See, Rev. Rul 69-608, 1969-2 CB 42,
Situation 5 Expanding on the general theme stated above, that an indirect benefit to a
shareholder as a result of a corporate expenditure is not sufficient to give rise to a constructive
dividend, the IRS has indicated that no constructive dividend can arise where a corporate
expenditure satisfies an obligation for which the shareholder(s) is not personally and
unconditionally liable. [bid., Situauon 6.

The Tax Court has also adopted the view that a corporate expenditure, which satisfies an
obligation for which a shareholder(s) is not personally and unconditionally liable, does not give
rise to a constructive dividend In Kobacker v. Comm'r, 37 T C 882 (1962), a sharcholder
personally guaranteed (i e, was secondarily liable for) certain corporate debt. Refusing 1o find
that the corporation in question was a sham, the court found that the corporation itself was
primarily liable for the debt in question, and that the satisfaction of the debt by the corporation
did nut give nse to a constructive dividend to the guarantor/shareholder.
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4. Code Section 301(b)(2)(B) - Immediately Before and Immediately After

The statutory construction of Code Scction 301(bX2)B) supports the general principles
regarding constructive dividends discussed above. Code Section 301(b)}{ZXB) states, in pertinen
part, that, for purposcs of determining the amount distributed by a corporation to its
shareholder(s) with respect to its stock, the fair market value of the property distributed is
reduced by the . .amount of any liability to which the property received by the shareholder is
subject immediately before, and immediately after, the distribution.” Thus there are only two
points in time — immediately before the distribution and immediately after the distribution - that
are relevant for determining the amount of distribution for purposes of Code Section 301 [f
Congress intended that the satisfaction of a hability that, under Code Section 301(b)(2)B).
reduced the amount of a distribution, would give rise to a constructive dividend to the recipient
shareholder. it would have provided for such reatment in the Code. This intent was not reflecied
in the Code, and, as discussed above, neither the courts nor the IRS has adopted this view  See.
c.g.,Maher v U.S.. supra, (lien 10 which the property constructively distributed to the
shareholder was subject released a little more than one year after date of constructive
distribution; IRS looked to facts and circumstances of original constructive distribution, not
subsequent release of lien, to find grounds for constructive dividend).

s Application of Constractive Dividend Rules (0 the Instant Case

In the instant case, GMUSA rematined primarily liable for the debt secured by the LLC
interest at all times relevant hereto ML made the Margin Loan based on the cash flows of
GMUSA, and these cash flows were expected to be the source of repayment of the Margin Loan
principal and interest. As in Kobecker v_Comm'r, supra, unconditional liability could transfer to
Gainor only in the event of default by the corporate debtor, GMUSA. Thus, GMUSA satisfied
its own debt, thereby serving a corporate interest, and Gainor was only secondanly hiable. As
discussed above, satisfaction of a corporate debt for which a shareholder is secondarily liable
does not give rise to a constructive dividend. Accordingly, it is more likely than not that no
constructive dividend would arise due 1o the satisfaction by GMUSA of the debt owed to ML

Were the IRS (0 take the position that the transaction should be viewed as resulting in the
Gainor being primarily liable for the debt in question, the issue would remain whether the
satisfaction of the debt was in the interest of the GMUSA or whether it was primarily to serve the
interests of Gamor An argument that shareholder was primarily liable, however, would appear to
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have no merit in substance. As noted above, ML made the Margin Loan to GMUSA based on
GMUSA's expected cash flows. The lien against the LLC interest was necessary to secure
favorable terms for the debt. From a business perspective, ML would place itself at a distinct
disadvantage if it were to lend to Gainor based on the cash flow and assets held in the GMUSA
corporate solution. For example, in order to service such a debt Gainor would depend upon
dividend distnbutions from GMUSA However, the failurc of GMUSA to satisfy the Margin
Loan would expose GMUSA's other assets to ML’s claims. Accordingly, in light of both the
form of the Margin Loan agreement as and between ML and GMUSA and the economic
substance consistent with this form, it is morc likely than not that any such attempt by the IRS to
recast the legal form of the transaction in a manner described above would fail.

K. Rules Relating to the Limitation of Deductions

L. Sham Transaction, Economic Substaace, and Business Purpose Doctrines

There are innumerable cases addressing the judicially developed doctrines of **sham
transaction’, “business purpose”, and “economic substance”. One of the most recent attempts 10
synthesize the rules appcars in “Appendix II To JCX-82-99: Description and Analysis of
Present-Law Rules and Recent Proposals Relating to Corporate Tax Shelters”, Prepared by the
StafT of the Joint Committee On Taxation, JCX-84-99, November 10, 1999 (*JCT Appendix™)

a. “Sham Transaction Doctrine”

With respect 10 the “sham transaction doctrine”, the JCT Appendix describes two types of
“shams”, “shams in fact™ and “shams in substance” The first involves transactions that in fact
never occur. As an example, the JCT Appendix cites Goodstein v Comm'r, 267 F.2d 127 (1st
Cir. 1959), in which assets were never purchased and a loan never incurred by the taxpayer
Reference is also made to ASA Investerings Partnership v Comm’r, T.C. Memo 1998-305,
appeal pending (DC Cir. Dec 7, 1998} in which a party never actually entered into a partnership
formed to effectuate the transaction. The Transactions should not constitute one or more “shams
in fact”, assuming that every transaction in fact occurs as described in Part I hereof

With respect to the “sham in substance” aspect of the doctrine. the JCT Appendix 11 cites
Yosha v Comm’r, 861 F2d 494 (7th Cir 1088), as an example In Yosha, the taxpayers entered
into a series of transactions on the London Metais Exchange (‘“L.ME™} that were not “shams in
fact” because they actually occurred T'he taxpayers, however, were fully protecied against loss
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through arrangements by the promoter with the 1.ME brokers, and the transactions were
structured so that the taxpayers could not earn a profit from them, 1.e , as an economic matter the
trades were voided although as a tegal and factual matter they occurred.” Thus the taxpayers
were in the position of economically, or “in substance”, never having entered into the
transactions A similar analysis is applied in determining whether a taxpayer is the owner for
U.S. Federal income tax purposes of a particular asset  Thus, if the taxpayer has nonc of the
economic risk of an owner and none of the economic benetits of an owner, the taxpayer would
ordinarily not be treated as the owner, i e the taxpayer’s economic ownership s voided, and
such situations could be viewed as “shams in substance”.

We have assumed that neither Gainor nor GMUSA entered into arrangements that voided
the economic effects of any of the ‘Iransactions. Consequently, the Transactions should not
constiute one or more “shams in substance™ Much confusion about the sham transaction
doctrine has arisen because the courts often treat transactions that fail the “economic substance”
or “business purpose” doctrines * as “'shams” In this regard, the JCT Appendix notes:

[ The delineation between [the sham transaction) doctrine
(particularly as applied to “shams in substance™) and the
“economic substance” and the “business purpose” doctrines is
not always clear. Some courts find that if transactions lack
econormic substance and business purpose, they are “shams”
notwithstanding that the purported activity actually did occur

b. Economic Subatance and Business Purpose Doctrines

As with the relationship of the sham transaction doctrine 10 the business purpose and
economic substance doctrines, there is some confusion about the relation of the latter two 1o each
other Again, the JCT Appendix is helpful in trying to clarify the confusion:

! Because the arrangemcnts 10 protect against Joss were armanged by the promoter, the Count was not faced
with addressing the effect of bona fide hodging transactions with unrelated parties  Hedges provided by a
party imvolved in the transactions were also viewed 3s i negative factor in ACM Pannership v. Comm'r.
T C Memo 1998-203, aff"d in part and rev'd i parnt 157 Fled 231 (3" Cir. 1998)
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In its common application, the courts use business purpose (in
combination with economic substance...) as part of a two-prong
test for determining whether a transaction should be disregarded
for tax purposes: (1) the taxpayer was motivated by no business
purpose other than obtaining tax benefits in cntering into the
transaction, and (2) the transaction lacks economic substance
[citation omitted)

JCT Appendix, p.::-. This language mirrors the language of the 4th Circuit Court of
Appeals in Rice's Toyota World, Inc_v. Comm'r, 752 F.2d 89 (4th Cir 1985)* Consequently,
to determine whether the Transactions will be respected in the instant case one needs to test the
Transactions under each prong

(i) Business Purpose

For a transaction to have a business purpose, the Courts have concluded that there
must be a business or commercial reason for the taxpayer to engage in the transaction
independent of the tax benefits that may arise therefrom. Friedman v Comm'r, 869 F 2d 785,
792 (4th Cir. 1989); Rice’s Toyota World, Inc. v. Comm's, supra The existence of such a
purpose was recently addressed in United Pascel Service of America, Inc v Comm'r. T.C
Memo. 1999-268

In the United Parcel Service case, the 1axpayer tried 1o avoid taxation with respect
to certain fees by restructuring them as insurance Economically, the taxpayer was in
substantially the same position as before the restructuring, but through the arrangements was able
10 exclude the payments from income The taxpayer put forth a number of purported commercial
reasons for the restructuring of the tees. The taxpayer argued that (3) it was required to
restructure the arrangements because such payments would fall afoul of restrictions under some
state insurance laws, (i) it intended to leverage the profits into the creation of a new reinsurer
that could become a tull-line insurer, (ii1) by removing the fees from its operating ratios it could

“To (real 8 transaction as a sham the courl mus! find that the axpaycr was moinvated by no husiness
purpose other than dbtairing ax benefits in entenng the ransaction, and that the transaction has no

cconomuc substance because no reasonable possibiliry of profit exists.“ Rice's Tovota World, Inc, v,
Comm'r. 752 F 24 89, 91.
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obtain larger rate increases than had 1t received the fees directly; and (iv) by restructuring the
fees it protected its transportation business from the risk of increased liabilities. However, the
taxpayer offered no credible evidence that the restructuring would in fact achieve goals (i), (1),
and (iv) The Court also found that goal (1i) could have been accomplished by merely making an
investment in such a reinsurer.

Similarly, in Winn-Dixie Stores Inc. v 'r, 113 T C No 21 (1999), the
Court disallowed interest deductions on policy loans in 2 COLI program that insured the lives of
approximately 30,000 workers. The program resulted in a pre-tax loss for the taxpayer The
taxpayer argued that (i) the program enabled it to fund costs of one of it benefit programs, and
(1) increased the benefits it could offer to its employees under such program. As to (i), the Court
found that there was no contemporary evidence that it had purchased the COLI policies to
provide such funding, that the COL.I policies were not designed 10 fund such benefits, that the
taxpayer’s CFO never told the entity that was planning the COLI transactions that the purpose
was to fund the benefit program; and that projections showed that the cash flow from the
program was needed 10 pay fulure interest and premiums as opposed to being available to fund
the benefits plan  As to (i3), the Count found that the described additional benefits were not
related to the COLI program

In Compag Computer Corp v. Comm’r, 113 T.C No 17{1999), the Coun
disallowed foreign tax credits associated with dividends on certain American Depositary
Receipts. Among the factors taken into account was that the officer of the taxpayer in charge of
the investments made no inquiry into the commercial aspects of the transactions

Lastly, among the more recent cases is ACM Parnership y_Comm'r, supra, and
Saba Pantnership v. Comm’r, T.C. Memo. 1999-359, involving similar transactions In each
case, the courts found that the purported business purposcs of the transactions were unsupported
by the evidence and, similar to the foregoing cases, the individuals involved with execution of
the transaction did not exhibit behavior consistent with trying to achieve the purported
commercial purposes

The common thread in these cases is that to have the requisitc business purpose to
support the tax benefits achieved, there must be a purported commercial reason for engaging in
the various transactions, the transaction must be consistent with such reason, and such reason
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must be supponable by contemporary evidence, mcluding a showing that the transaclion was

handled in a business like-manner This analysis is supported by a number of cases

For example, in Levy v Comm'r, 9] T.C. 838 (1988), the texpayers entered into a
sale-leaseback of computer cquipment for the purported reason of diversifying their business and

investments. In upholding the tax benefits the Count stated:

Based upon our carcful examination of the relevant facts
and evidence in this case, we conclude that petitioners entered into
the transaction in issue for sound business reasons (namely to
diversify their investments by entering into a legitimate long-term
investment involving the purchase and leaseback of computer
equipment). Petitioners approached the decision to enter into this
transaction in a businesslike manner Petitioner’s financial advisor
thoroughly and in good faith investigated the proposed purchase-
leaseback transaction e prepared cash flow analyses which
included the components of the transaction that were critical to
earning a profit on the investment Those components included the
current fair market value and projected residual value of the
equipment, the fair rental value of the icasc, and the rent
participation agreement. He explained 1o petitioners the
significance of and risks associated with the projected residual
value of the equipment and the rent participation agreement In
addition, he explained lo petitioners the tax consequences of the
transaction. Petitioners also retained a law firm with expertise in
leasing transactions 1o investigate the financial status and
creditworthiness of each participant involved in the transaction, to
investigate each participant’s business reputation, and to handle the
legal aspects of this complex transaction.

We are satisfied that pevitioners had a good faith and
substantial business purpose for entering into the transaction
Petitioners participated in the purchase leaseback transaction only
after they were convinced that the invesiment had a reasonable
possibility of producing a profit.

91 T C 838, 855-856 Similarly see, Pearlsten v. Comm’s, T C Memo 1989-621, Rybin v.

Comm’s. TC Memo 198%-484

In Caryth Corp v Comm'r. 865 F.2d 664 (Sth Cir 1989), aff" g 688 ¥ Supp 1129

(N.D Tex 1987), the issue was whether 4 charitable contribution would be allowed for a
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contribution of stock of a controlled corporation to a charity after the dividend was declared, but
before the dividend record date. The Court upheld the deduction in part upon finding that lag
between the declaration and record dates had a business purpose:

[Taxpayer] contends that the distinction between the two
dates was designed ta encourage his nephews . to sell their shares
to him .. . The lag between the declaration date and record dates
was designed to give the nephews an opportunity to sell. The plan
failed in this respect; the nephews held thcir shares

The district court made a factual finding that the [taxpayer]
wished 10 buy out his nephews’ interests in North Park
Incorporated, and that he believed declaration of a dividend might
facilitate this objective. We review these findings pursuant to the
clearly erroneous standard, and find clear suppont in the record.
With these factual findings in place, we believe it obvious that the
distinction between declaration and record date did, as [taxpayer]
contends, serve a legitimate busincss purpose

Lastly, it should be noled that a transaction can have an appropriate business
purpose even if the transaction itself does not generate a profit. See, Canuth vy Comm’r, supra.
Hom v.Comm’r, 968 F 2d 1229 (D.C. Cir 1992)

(ii) Economic Substance

it is well established that a transaction or series of transactions will not be
respected for tax purposes uniess the transaction or transactions have economic substance
separate and distinct from the economic benefit derived from tax reduction. See, Gregory v
Helvering, 293 U.S 465 (1935) Transactions failing to meet this standard lack the requisite
“economic substance” (often interpreted as a having a reasonable possibility of pre-tax profit)
will not be respected for tax purposes  However, the Supreme Court has held that a transaction
should be respected if it has “economic substance which is compelled or encouraged by business
or regulatory reafities, 1s imbued with tax-independent considerations, and is not shaped solely
by tax-avoidance features that have meaningless labels attached ™ Frank LyonCo v. U S, 435
U.S 561, 583-584 (1978) Thus, transactions have been upheld where the transactions were
designed 10 achieve a tax benefit, but were endowed with positive pretax economics Sec, e g .
Northern Indiana Public Service Company v. Comm’c, [05 T C 341 (1995), afT"d 115 F 3d 506
(7th Cwr. 1997)
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The Yosha decision articulated the standard slightly differently:

A transaction has economic substance when it is the kind of
transaction that some people enter into without a tax motive, even
though the people fighting 10 defend the tax advantages of the
transaction might not or would not have undertaken it but for the
prospect of such advantages—may indeed have had no other
interest in the transaction

Yosha v Comm’s, 861 F3rd 494, 499 (supra)

[t should be noted that a taxpayer need not be correct 1n its judgment of possible
economic benefits, only reasonable or rational Profit motive depends on the taxpayer's
subjective and good faith intent to earn a profit. Finoli v. Comm'r, 86 T.C 697, 722 (1986)
The fact that a venture fails to produce a profit in the anticipated amount or at all does not

indicate that the venture was not profit-motivated. King v. U.S_, 545 F 2d 700. 708 (10th Cir
1976). However, that profit potential cannot be illusory. In ACM Partnership v, Comm 'y, supra,

the Tax Court found that at the time it entercd into the partnership, the taxpayer's only real
opportunity to earn a protit was through an increase in the credit quality of the issuers of certain
notes, or a 400-500 basis point increasc in 3-month LIBOR interest rates. The count found no
impact on credit quality was possible as the lenders were extremely highly rated at the time of
the transaction. Moreover, the court did a 6-year review of 3-month LIBOR rates and did not
find an ncrease of even 300 basis points in the necessary time frame Since the analysis of the
historical data showed no reasonable basis for expecting a profit, the court ruled against the
taxpayer. “We do not suggest that a taxpayer refrain from using the tax laws (o the taxpayer’s
advantage In this case, however, the taxpayer desired to take advantage of a loss that was not
economically inherent in the object of the sale, but which the taxpayer created antificially
through the manipulation and abuse of the tax laws A taxpayer is not entitled (o recognize a
phantom loss from a transaction that lacks economic substance” 1In us analysis, the Third
Circuit focused upon the foregoing finding of the Tax Court, stating

Tax losses such as these, which are purely an artifact of tax
accounting methods and which do not correspond to any actual
economic losses, do not constitute the type of ‘bona fide’ losses
that are deductible under the Internal Revenue Code and
regulations
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The Third Circuit also noted

[O}n November 3, 1989, [the partnership]| invested $175 million of
its cash in private placement Citicorp notes paying just three basis
points more than the cash was earning on deposit, then sold the
same notes 24 days later for consideration equal to their purchase
price, in a transaction whose terms had been finalized by
November 10, 1989, onc week after ACM acquired the notes
These transactions . . . offset one another and with no net effect on
ACM’s financial position

See also, Saba Partncrship v. Comm’s, supra, Merryman v. Comm'r, 873 F 2d 879 (5th Cir
1989) (conduit partnership without economic substance disregarded).

In Compaq Computer Corp. v. Comm’r, supra. in addition to finding no business
purpose for the transactions, the Tax Court also found a lack of economic substance This was

because as the transactions were designed and executed, the taxpayer was bound to sutfer a pre-
tax loss. The Tax Court reached a similar conclusion for the same reason in Winn-Dixie Stores
Ing. v. Comm’r supra

From these cases it appears that the “substance” necessary (0 meet the
requirements of the “economic substance” doctrine is somewhat different from the “substance”
required under the “sham in substance™ doctrine. As discussed above, the latter requires that the
transaction have the economic consequences consistent with what the transaction pusports to be.
Does the taxpayer really have the economic incidents of ownership if the taxpayer purports to
own the asset? The former requires that, having passed the “sham in substance™ test, the
transaclion make economic sensc. Does the have a reasonable possibility of economically or
commercially benefiting from the transaction without regard to tax benefits?

Despite being inconsistent with the economic substance cases, one case has
suggested that there must be not only a reasonable possibility of making a profit, but the
posstbility must relate 1o a profit that is greater than de minimis. See, § nv. Comm’r, 94
T C. 738 (1990) as discussed below.? A handful of other decisions have indicated that the court

> On Deceinber 23, 1997, the IRS 1sswed Notice 98-5. announcing that the IRS wall 1ssue iegulations
(contmucd )
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should consider whether the profit motive for a transaction was greater or less than the tax
motive See, eg., Fox v. Comm'r, 82 T C 100] (1994), Estate of Baron v, Comm’r, 83 T C 542
(1984), eff"d, 798 F 24 65 (2d Cir. 1986) However, to date these cases appear to represent a
minority view Thus, the tax benefits achieved in a transaction should not be denied under the
economic substance doctrine merely because the transaction’s principal purpose was to achieve
such tax benefits. See, e g, Northern Indiana Public Segvice Company v. Comm'r, supra.
Congress has precluded such a broad test for all disallowance by incorporating such a principal
purpose test into specific Code Sections such as Code Section 269. Long-standing judicial
authority has also recognized that “any one may so arrange his affairs that his taxes shall be as
low as possible” Helvering v_Gregory, 69 F 2d 809 (2d Cir. 1934). See also, Coflage Savings
Association v_Comm’r, 499 U'S 554 (1991), involving a transaction executed solely for tax

purposes.

c. Conclusion

Based upon the assumption that Gainor and GMUSA each have a bona fide expectation
of profit or other commercial reason for participating in the transactions in the manner in which
they have done so, it is more likely than not that the Transactions described herein would have
the requisite economic substance and business purpose to be respected under the authorities
discussed above

2 Code Section 165(c)(2)

Notwithstanding that the transactions described herein have the requisite economic
substance, where applicable, Code Section [65(c) imposes additional limitations on the ability of
individuals to claim losses

(...coniinued)

<ffective on and afier such date dealing with foreign waxes paid or accrued th conncction with certain
abusive ransactions  Such Lransactions were described as thase in which the antiipated econonuc benefits
are insubstantial in relationship to the ant:pated tax benefits. I is arently uncertain as 10 when or
whether such regulations will be issued. the critena they will establish with respect to the insubstantialiny of
anticipaed coonomic benefits, or whether such regulations will have application beyond the arca of forclgn
faxes
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If an individual incurs a loss from the disposition of the assets in the individual’s trade or
business, Code Section 165(c)(1) generally permits the allowance of such loss. In determining
whether such a business exists, the couns have required that the criteria of Code Section [83 be

met. See, Farmer v. Comm'r. T C. Memo 1994-342

Code Section 183(a) and Treas Reg §1 183-1 requires that the activities with respect to
which the loss relates be activities engaged in for profit  There has been substantial litigation
regarding whether such motive exists These cases have established that a taxpayer need only
have a good faith expectation of earning a profit from the activities undertaken. See, ¢ g., Burger

omm'r, 809 F.2d 355 (7th Cir 1987). Johnsonv U S, 11 CL Ct. 17 (1986).

If an individual incurs a loss from the assets in a transaction which docs not involve the
individual’s trade or business, Code Section 165(c){2) and Treas. Reg. §1 165-1(¢) require, like
Code Section 183(a) and Treas Reg §1 183-1, that the loss be incurred in a transaction entercd
into for profit. Thus, these stanntory and regulatory provisions mirror the Code Section 183
standard

Notwithstanding the parallel nature of Code Section 183(2) and Code Section 165(c)(2),
the courts have imposed a judicial gloss that appears to create a standard higher than that
imposed by the statutes, i ¢, that the taxpayer's profit motive be the “primary” motive for
entering into the transaction. The first case that did so was Fox v. Comm’r, 82 T.C. 1001 (1987)
The Tax Court in Fox derived this primary profit motive test from a footnote in Helvering v.
National Grocery Co., 304 U.S. 282, 289 n S, reh’g denied, 305 U.S. 669 (1938), which involved
the constitutionality of the imposition of the accumulated earnings tax The footnote stated in
relevant part.

Stmilarly, the deductibility of losses under [Code Section
165(c)2)] may depend upon whether the taxpayer's motive in
entering inlo the transaction was primarily profit.

In addition, the Tax Court in Fox relied on an carlicr Tax Court case involving the
deductibility of a loss under Code Section 165(c)(2), Smith.v. Comm'r, 78 T.C 350 (1982) In
Smith, however, the Tax Court did not impose the “primary™ test articulated in Fox, but rather
stated at p. 391.

The mere tact that petitioners may have had a strong tax avoidance
motive in entering into their commodity tax streddles does not in
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itself result in a disallowance of petitioners’ losses under Section
165(c)X2), provided petitioners also had a non-1ax profit motive for
their investments at the time, See, Knetschv. U. S, 172 C1. ¢}
378, 348, F. 2d 932, 936-937 (1965). Such hope of deriving an
cconomic profit aside from the tax benefits need not be rcasonable
so long as it is bona fide. See, Bessenysy v. Comm'r, 45 T C 261,
274 (1965), aft"d 379 F 2d 252 (2nd Cir. 1967)

Both the Fox and Smith cases, as well as the bulk of subsequent cases involving the application
of the “primary” standard, arose in connection with commodities straddle transactions in which
looking at the transactions as a whole, the taxpayer had little or no opportunity to earn any
meaningful profit ¢ In addition many of the decisions were Memoranda decisions of the Tax
Court.” Neither the Knetsch case nor the Bessenyey case cited by the Tax Court in Smith
required the profit motive of the taxpayer to be the primary standard for engaging in the
transactions in issue, although the Knetsch decision did refer (o the National Grocery Co.
Supreme Count decision discussed above.

When a court has thoughtfully attempted to deal with the primary standard, the results
have often yielded confusion. For example in Nickson v. Comm's, 962 F 2d 973, 976 (10th Cir.
1992), a cas¢ involving the application of Code Section 183, the court first appeared to apply the
primary standard by requiring that the taxpayer engage in the transaction with the “dominant
hope and intent to realizing a profit”, but then went on to provide that “the determination crucial
to the instant case [is]-whether the taxpayers had an actual and honest profit objective.” See

¢ The Tax Court in Sheldon v Comm’y, 94 T C 738 (1990). applicd (hese principles wherewn certain of the
transactions before the Court the taxpayer demonstrated that it could have made a profit. The Tax Count
denied the claimed deductions seating thar ~[ijn instamces where imermediate repos would have or dbd
geoerate same form of {positive] carry, these amounts were nominal. either fixed or short 1crm and stable
and, in any event merely reduced the fixed losses by relatively insignificani amounts ™ It is utkertain
whether the Sheldon case has added an additional dimension to the economic profit motrve analysis by.
effectively. requiring a profit (o be greater than “de mimmus™ of “nominal”, In assessing this point it should
be noted that the Tax Count ultimatcly found that even what nominal profit there was in Sheldon was
absorbed by Josscs on related and, arguably. integrated transacons. 94 T.C. 738, 768 and 769 Sec also.
Est of Bason v, Comm'r, 83 T.C 542, aff"d 79% F 2d 65 (2d Cir. 1986). Sec. Notice S8-5, discussed al
footnote 2

In assessing whether the requisite profit motive exists. all of 1he fees incwred in engaging in the
uansactions will have 1o be taken into account Scc. ACM Panipership . Contin’r. supra
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also, Nickerson v Comm'r, 700 F.2d 402, 404 (7th Cir. 1973). This confusion in part may be
due to the fact that in Fox v. Comm'r, supra. which first applied the primary standard n the
context of Code Section 162(c)(2), the taxpayer’s had little or no opportunity to make more than
a relatively small fixed economic profit from the commodity straddle transactions into which the
taxpayer entered. Such a situation is unlike the instant case in which, based on the
representations that we have received, the parties entered into the transactions with the
reasonable possibility of making a reasonable profit. Such a profit potential is more analogous to
the situation in Smith.v_Comm’r, on which the Fox case relies. Although the matter cannot be
exactly free from doubt because of the factual nature of the inquiry, on balance, it ts more likely
than not that the requisite profit motive exists to support the deduction of any loss on the
disposition of the stock in GMUSA under Code Section 165(¢)(2).

3 Application of Step Transaction Doctrine
a. Genenrally

The step transaction doctrine is a judicially created concept, which treats a series of
separate sleps as a single transaction when the steps are integrated parts of a single plan. The
purpose of the step transaction doctrine is to prohibit the breaking down of an integrated
transaction into independent steps or, conversely, 10 combine separate steps in determining tax
cansequences [he substance of each of a series of steps will be respected. and not integrated if
each step has independent economic significance, is not subject to attack as a sham, and is
undertaken for valid business purposes

If the step transaction doctrine is successfully asserted, Gainor's investment in GMUSA,
the Margin Loan by ML to GMUSA, and 1he distribution of the LLC interest by GMUSA 10
Gainor could be integrated into a single transaction As a result, the Transactions could be recast
to treat GMUSA as distributing the LLC interest, unencumbered by the Margin Loan, to Gainor.

A seminal case on the step transaction doctrine is Zenz v. Quinlivan, 213 F 2d 914 (6™
Cir. 1954). In that case, the taxpayer wished 10 sell her stock in a corporation in which she was
the sole stockholder Because the buyer did not want to purchase all of her stock, the parties
agreed that she would sell him part of her stock and the corporation would redeem her remaining
shares. While the District Court held that the distribution of substantially all of the earnings and
surplus of 8 corporation was essentially equivalent to a dividend, the Sixth Circuit reversed and
found that the redemption and sale steps were part of an integrated plan 1o hquidate the
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taxpayer's holdings in the corporation, and therefore, the redemption was not csscntially
equivalent 1o a dividend

While courts have not agreed on a single test or standard for determining when and how
to apply the step transaction doctrinc, there are three tests that arc most ofien used by the courts
These are the “binding commitment” test, the “mutual imerdependence™ test, and the “end
resuft” test.

b. Binding Commitment Test

The binding commitment test, introduced in Comin cy. Gordon, 391 U.S. 83 {1968), is
the most restrictive of the tests  Under this standard, steps are integrated when a binding
- commitment is present Otherwise, courts will usually apply one of the other tests  Gainor and
GMUSA were not legally obligated to undertake all or any of the Transactions Consequently. it
is more likely than not that this test would not apply

c. Mutual Interdependence Test

The mutual interdependence test requires inquiry as 1o whether on a reasonable
intcrpretation of objective facts the steps of a series of transactions are so interdependent that the
legal rclations created by one transaction would have been fruitless without 2 completion of the
series See, King Enterprises, Inc_y U S, 418F 2d 511 (Ct Cl 1969). See, also, Redding v
Comm’'r, 30 F. 2d 1169, 1177 (7th Cir. 1980), cert. denied 450 U.S 913 (1981), Dyess v
Comm’r, T C. Memo 1993-219. In Associated Wholesale Grocers, Inc. v, US| 927 F 2d 1517
(10" Cir. 1991), the count applied the mutual interdependence test to integrate the transactions at
issue. The facts in that case involved the taxpayer’s sale, by means of a taxable merger. of a
subsidiary which awned stock of & second-tier subsidiary and other assets to an unrelated
corporation, followed immediately by a purchase by the scller of all the assets previously owned
by the merged subsidiary except for the stock of the second-tier subsidiary The taxpayer
characterized the two transactions in accordance with their form and recognized a loss on the
taxable merger. By integrating the two transactions, the [RS characterized the transactions as a
liquidation of the subsidiary on which no loss was recognized as it was entirely contingent on the
sale of assets, as evidenced by the fact that the merger agreement stated that it would terminate if
the plan of reorganization (the terms of which included the sale of assets siep) was not
effectuated The coun afso based its holding on the fact that virtually no time passed between
the steps
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In American Bantam Car Co. v CIR. 11 T C 397 (1948), the Tax Court refused to apply
the step transaction doctrine in holding that a transfer of property to a controlled corporation was
tax-free even though the transterors were subsequently divested of the requisite controlling
ownership interest through assignment of shares 1o underwriters. Shares of common stock were
to be transferred to the underwriters upon their placement of preferred stock in the corporation
The court distinguished two prior cases in which the mutual interdependence test was used to
apply the step transaction doctrine. In the prior cases, the assignment of shares received in a
rcorganization was not discretionary and the raxpayers were bound unconditionally. In
American Bantam Car, however, the taxpayers had complete ownership of the shares received
and the subsequent assignment was merely part of a general plan. The court stated that “[a]t
most, there was an informal oral understanding of a general plan contemplating the organization
of a new corporation, the exchange of assets for stock. and marketing of preferred stock of the
new corporation to the public” 1d. at 405 The court held that a mere informal oral
understanding of a general plan is insuffictent to result in the application of the step transaction
doctrine

In McDonald’s of Illinois v. Comm'r, 688 F 2d 520 (7™ Cir 1982), the Seventh Circuit
reversed the Tax Court’s holding that the transactions at issue should not be stepped together.
The taxpayers merged their restaurant franchises into McDonald's in exchange for McDonald's
stock which was unregistered when received but would be registered (and, hence, transferable)
shortly thereafter  While the taxpayers fully intended to and eventually did dispose of their
McDonald's stock, they were under no legal obligation to do so. McDonald's, desiring a stepped
up basis in the assets acquired, argued that the step transaction doctrine was applicable and,
therefore, the continuity of interest requirement for an “A™ reorganization was not satisfied. The
Tax Court in McDonald’s of Zion v_Comm’r, 76 T C. 972 (1981), had applied the mutual
interdependence test and held that the discretionary nature of the sale by the taxpayers and the
fact that the merger was not contingent on the subsequent sale indicated that the transactions
were nat interdependent. The Seventh Circuit reversed, stating that the Tax Court’s
interpretation of the mutual interdependence test looked more like the binding commitment test
The Seventh Circuit stated that the mutual interdependence test is more practical and less
legalistic than the binding commitment test, and that the focus of the former test is on the
relationship between the steps  Accordingly, the court applied the step transaction doctrine to
combine the merger and the subsequent sale because the facts indicated that the merper would

not have taken place if the taxpayers were unable 1o subsequently dispose of their stock
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The facts in Penrod v, CIR, 88 T.C. 145 (1987), also involved the acquisition by
McDonald’s of franchises in exchange for McDonald's stock The key difference from
McDonald’s of Zion was that the taxpayers did not originally intend to dispose of their stock
The court rejected the IRS’ claim that the merger and subsequent sale should be stepped
together. It looked at the intent of the partics in applying the mutual interdependence test and
held that the step transaction doctring did not apply

We do not believc that the steps in the instant transactions would be found to be mutually
interdependent In Associated Wholesale Grocers, the step transaction was applied because the
sale contract stated that it would terminate if the merger was not effected and because there was
virtually no time between the steps. Moreover, as in American Bantam Car. Gainor was exposed
to all of the risks inherent in holding a position in a venture such as GMUS A subsequent
distribution of the LLC interest cannot be said 1o be more than part of a general plan since the
LLC interest itself was subject 1o substantial erosion due to possible losses within GMUSA
Although Gainor gained a tax benefit from the distribution of the LLC interest encumbered by
the Margin [.oan and GMUSA's subsequent repayment of the Margin Loan, it cannot be said that
the transactions described above were fruitless without the distribution of the LLC interest At
most, there was an informal, oral understanding of a general plan, which included the possibility
GMUSA would distribute the LLC interest to Gainor Furthermore, as stated above, there were
no agreements that made the transactions dependent or contingent on each other  Unlike
McDonald’s of Zion, it cannot be said that the transactions described above would not have
taken piace but for the subsequent distribution of the L.LC interest

11 should be noted that the IRS, in Revenue Ruling 79-250, added an additional business
purpose clement to the mutual imerdependence formulation, i e., that each step must be
undertaken for a scparate business purpose Rev Rul 79-250, 1979-2 CB 256 This Ruling has
since been modified by Revenue Ruling 96-29, 1996-1 CB 50. That Revenue Ruling emphasizes
that the central holding in Revenue Ruling 79-250 is unique to reorganizations under Code
Section 368(a)(1XF) and Revenue Ruling 79-250 is not intended to reflect the application of the
step transaction doctrine in other contexts. The courts have also been inconsistent in the degree
10 which they have analyzed or even acknowledged the importance of business purpose in the
step transaction analysis. See, Associated Wholesale Grocers Inc_v. Comm'r. 927 F 2d 1517
(10™ Cir 1991). Because each of the transactions undertaken by the parties to the instant
transaction was supported by a reasonable expectation of profit. we believe that an analysis of
business purpose in this context could only buttress a conclusion that the steps were not
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interdependent However, we do not believe that the existence of a business purpose precludes
the application of the step transaction doctrine

Based upon the foregoing and on the representation of Gainor and GMUSA that neither
was obligated 10 engage in any transaction upon the completion of any other transaction, it is
more likely than not that each step undertaken by Gainor and GMUSA would be viewed as
independent from 1he others and consequently it i3 more likely than not that the “mutual
interdependence” formulation of the step transaction doctrine would not be applicable to the
Lransactions

d. End result test

The end result test, which is the most frequently used of the three formulations of the step
transaction doctrine, combines purportedly scparate business transactions into a single
transaction when it appears that they are really component parts of a single transaction, intended
from the outset to be etfected for the purpose of achieving the ultimate result  This test makes
intent a necessary element for the application of the step transaction doctrine  See, Brown v,
U.S. 782 F 2d 559 (6™ Cir. 1986).

The end result test has been applied in numerous cases dealing with stock redemptions, in
which the courts have found an integrated transaction when “ the redemption occurs as part of a
plan which is firm and fixed and in which the steps are clearly integrated.” Niedermeyer v.
Comm'r, 62 T.C. 280 (1979) aff'd per curiam, 535 F.2d 500 (9™ Cir. 1976), cert denied, 429
U S. 1000 (1976), Leleux v. Comm’s, 54 T C 408 (1970), Bleily & Collishaw v Comm'r, 72
T.C 751 (1979) The fact patterns in a number of these cases address whether shareholders
mvolved in several different redemptions of their stock have had in place an integrated plan with
respect to such redemption, causing such shareholders to qualify for sale treatment with respect
1o the redemptions

In Bleily & Collishaw, supra. the taxpayer corporation, a construction contractor, owned
30% of & subcontractor with which it did business The other shareholder of the subcontractor
wanted sole control and taxpayer agreed to sell all of its shares (o the corporation The
subcontractor did not have enough cash to repurchase the shares at the time, but expected to eamn
sufficient funds over the next 6 months. The parties agreed that the subcontracior would
repurchase all of the stock held by taxpayers as funds became available In integrating the
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transactions, the court held that there was a firm and fixed plan to redeem all of the taxpayer’s
shares and uphcid the 1axpayer’s exchange treatment on cach partial redemption transaction

ing v. Comm’r, 77 T.C. 31 (1981). involved the redemption of a company’s
preferred stock as part of a recapitalization. To this end, the company redeemed a set number of
shares each year The taxpayer offered to and did have a portion of her shares redeemed cach
year to the extent that other prefesred shareholders did not offer their shares for redemption A
provision to this effect was included in the corporation’s articles of incorporation. The Tax
Court found that there was a firm and fixed plan to redeem all of the shares of the taxpayer, and
upheld the taxpayer's exchange treatment.

Courts have found a series of redemptions to be part of a single integrated plan in other
cases. See, U.S. v Carey 289 F 2d 531 (8™ Cir 1961), Monson v. Comm’r, 79 T .C 827 {1982),

v. Comm’r, 26 T C 846 (1956) aff d. 247 F.2d 156 (9™ Cir 1957). Tiffany v Comm'r,
16 T.C. 1443 (1951). In all of these cases, a complete termination of the taxpayer’'s interest was
the end result of the transactions and capital gain treatment was appropriate In Howell v.
Comm’r, supra. for cxample, where some of the taxpayers did not have a complete termination, a
fixed and firm plan was not found, and yet the taxpayers received dividend treatment

In many other redemption cases, the couns did not find a fixed and firm plan 1n
Niedermeyer v_Comm'r, supra the taxpayers owned a portion of the common stock and
preferred stock of a closely held corporation They sold their common stock 10 a corporation that
was controlled by their sons. Three months later, they donated their preferred stock to a charity,
as they had done previously The taxpayers claimed that these dispositions effected a complete
termination of their interest in the corporation and should be integrated into a single transaction
The Tax Court disagreed, finding that there was no indication of a fixed and firm plan in this
case The court said, that while a plan does not “need to be in writing, absolutely binding, or
communicated (o others,” such factors tend 10 show a plan which is fixed and firm

In Leleux v. Comm’r, supra the court reached a similar conclusion. Following an
accident for which the corporation faced potential liability, the taxpayers (a husband and wafe)
decided to redeem as much of their stock as possible. While the parties never adopted a formal
plan, the taxpayers claimed that there was a “gentleman’s agreement” to redeem their stock
Over a three year period, a series of redemptions occurred which decreased the taxpayurs'
interests in the corporation from 86.3% to 53 $% However, the court held that the redemptions
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were essentially equivalent to a dividend, becausc therc was not a fixed and firm plan with
clearly integrated steps In addition, the count noted that there was a lack of intent 10 terminate
the shareholders’ interests.

In Johnson v. Comm'r, 78 T.C. 564 (1982), the taxpaycr owned stock in & corporation
that underwent a reorganization following a dispute between its two major sharcholders  As part
of the reorganization, taxpayer received new comman shares and a large cash distribution In
addition, the agreement between the two major shareholders required one of the major
shareholders 1o tender an offer to purchase the new common shares of all of the other
shareholders The other major shareholder was required under the agreement to tender its stock
pursuant 10 this offer The taxpayer. however, decided to sell a portion of his new common stock
to the major shareholder and tried 1o characterize the income from the reorganization and sale as
deriving from a single transaction The Tax Court held that these transactions were not part of an
integrated plan because the taxpayer was under no obligation to tender the shares

Other cases in which a coun refused 1o find an integrated plan include Bepjamin v
Comm't, 66 T.C. 1084 (1976), and Johnston v. Comm'r, 77 T.C. 679 (1981). Howeves,

Niedermever v_Comm’r, suprd. is significant as the only case where the court refused to
integrate the steps of a transaction when a complete termination of interest occurred

The IRS has ruled on this issue as well. In Rev Rul 77-2206, 1977-2 CB 90, the taxpayer
corporation purchased $1 million of shares in X Corporation following X Corporation’s
announcement that it would repurchase its shares. X Caorparation then redeemed 20% of the
purchased shares, and the taxpayer reported the proceeds as a dividend and claimed a dividends
received deduction (a *"DRD’) Two weeks later, the taxpayer sold the remaining shares on the
open market, claiming a capital loss due 1o the carryover of basis from the previously redeemed
shares. Without explanation, the IRS held that these two transactions were part of an integrated
plan, and must be considered together Accordingly, the taxpayer was denied the dividends
received deduction and suffered no 10ss on the later sale.

The step transaction doctrinc was aiso applied in a General Counsel Memorandum where
the taxpayer purchased $3 million in shares of a merger target and then surrendered its stock for
31 5 milhon cash and $2 million in acquirer stock pursuant to the merger. GCM 39290 (1/4/84)
The taxpayer characterized the 3.5 million in gain as a dividend eligible for the DRD The
taxpayer then sold its remaining stock within three months on the open markcet for an amount
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roughly equal to its basis. The taxpayer had engaged in a pattern of similar transactions in prior
years The IRS ruled that the facts show that the taxpaycr had the intent to dispose of al} of its
shares soon after the merger and therefore, the transactions should be integrated. In support of
this conclusion, the IRS noted that most of the gain was from the dividend that it claimed it
received, while the gain, if any, from an increase in the price of the stock was “minuscule”.

Both Rev Rul. 77-226 and GCM 39290 ignore the fact that the sales following the
redemptions were voluntary and thus are unrclated Both fact patterns are similar to the facts in
Johnspn, where the taxpayer sold some stock received in a recapitalization The court held that
there were separate transactions because the taxpayer was under no obligation to redeem his
shares; nor were the taxpayers in Rev Rul 77-226 and GCM 39290 Arguably, the result in
GCM 39290 might have been different had the taxpaye:r s past conduct not indicated the
existence of a plan.

Lastly, notwithstanding the seemingly broad scope of the end-result formulation, the
courts have recognized a significant limitation on its application. This was articulated by the Tax
Coun in Esmark, Inc_v. Comm’r, 90 T.C 171, 195 (1988}, aff"d without published opinion, 886
F 2d 1318 (7th Cir. 1989), wherein the count stated [ The IRS's] recharacterization does not
simply combine steps, it invents new ones Counts have refused 1o apply the step-transaction
doctrine in this manner ” 90 T.C at 196 In suppan of its conclusior, the Tax Court cited, among
a number of other cases, Grove v. Comm’r, 490 F 2d 241 (2nd Cir. 1973), aff'g, T C. Memo.
1872-98

The Esmark case is of particular relevance in the instant case. In Esmark, the taxpayer
desmred to dispose of certain unwanted businesses. The taxpayer and its advisors formulated a
plan 1o coniradt its capital structure through a redemption of its outstanding shares by having a
third party tender for a portion of the taxpayer’s outstanding shares and then tender the acquired
shares for an asset, stock of a wholly-owned subsidiary, of the taxpayer. In addition to achieving
the desired business results, the proposal was tax efficient, because, under law as then in effect,
the exchange of its subsidiary’s stock for its outstanding shares would have been tax free to the
taxpayer, whereas a sale of the subsidiary's stock for cash, which cash could then have been used
for a self-tender, would have produced a taxable transaction

Concluding that the step-transaction doctrine could not be applied 1o so recast the
transaction, the Tax Court recognized that the reduction of taxes was a significant factor in
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structuring the transaction and that Mobil’s tender offer was part of an overall plan  The court
also recognized that Mobil, not the taxpayer, had borne the economic cost of the tender offer and
that Mobil's ownership of the Esmark shares, “however transitory”, must be respected. 90 T.C.
at 198 Esmark has recently been followed by the Tax Court in Turner Broadgasting Company
v_Comm’r, 111 TC 315{1998), in which the Tax Court stated:

Even if alternative explanations are available to account for the
results of a transaction, this Court will not disregard the form of
the transaction if it accounts for the transaction at least as well as
ahiernative recharacterizations.

To be compared to the Tax's Court's decision in Esmark, is its decision in [dol v.
Comm'r, 63 T C. 444 (1962), aff"d 319 F.2d 647 (8th Cir 1963), which was distinguished by the
Tax Court in Esmark. In [dol, the taxpayer wished to withdraw cash from his controlled
corporation as a capital gain, rather than as a dividend To achieve this result. the taxpaver sold
shares of stock to a third party who had an interest in acquiring centain of the corporation’s
assets. On the same day, Idol caused the corporation 1o exchange such assets for the recentty
purchased shares of stock. Furthermore, the stock purchase agreement contained a provision
pursuant to which the taxpayer agreed to cause a redemption of the shares for the desised assets
and a provision pursuant to which the share purchaser agreed not to be represented on the
corporation’s board of directors or take a role in management (Although not specifically
addressed by the Tax Court, these provisions in the sales agreement would arguably have fallen
within the “binding commitment” formulation of the step transaction doctrine ) Furthermore, the
record disclosed that the stock purchaser had previously expressed no interest in acquiring the
corporate stock and only wished to acquire assets Based on these facts, the Tax Cournt
concluded that the form of the transactions should not be respected and that the transactions
should be recharactenized as a sale of the assets by the corporation to the stock purchaser
followed by a dividend to the taxpayer. In distinguishing Idol, the Tax Court in Esmark focused
on the fact that the stock seller never effectively divested himself of the ownership of the shares
that he nominally sold and that the stock purchaser cffectively merely purchased the
corporation’s assets, whereas in Esmark, the parties changed their economic position through
their participation in the transactions consistent with the transactions’ form.

The National Office of the IRS has also recognized the premise of the Esmark case. i.e
that the step-transaction does not permit the creation of new steps or the reordering of existing
steps, in a series Of Techmcal Advice Memoranda Sce PLR 8815003 (12/11/87), PLR 8738003
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(5/22/87), PLR 8735007 (5/28/87) and PLR 8735006 (5/18/87) Each involves the acquisition of
a corporation’s outstanding debt by an unrelated underwriter, the exchange of debt for other
securities of the corporation, and the sale of such other securities by the underwriter to the
public. In cach casc, the Technical Advice Memoranda concluded that the end result formulation
does not require that the transactions be stepped together.

To be contrasted to the Esmark casc are the more recent cases, Salomon, Inc v. U S, 976
F.2d 837 (2nd Cir.) aff'g 92-1 USTC 150,155 (DC NY 1992) and Walt Disney, Inc. v. UU S, 4
F.3d 735 (5th Cir. 1993), rev’g 97 T.C. 221 (1991) Both cases involved the issue of whether
there had been a disposition of assets that would tngger investment credit recapture under Code
Section 47(a)(1). Both cases involved similar divisive “D" reorganizations in which assets were
transferred to a subsidiary and the shares of the subsidiary were spun ofT 10 the shareholders of
the parent corporation  Although both courts claimed to apply the “end result” formulation in
order to iniegrate the drop-down and spin-off, facts were present which were present which were
much closer to the facts found in “binding commitment” and “mutual mdependence” cases In
Walt Disney. loc , the coun reached its conclusion on overall intention for the steps to occur,
plus the existence of a binding agreement which “manifests” such intent and which overcame the
fact that the transactions were separated by a 59 day period of time during which the parent
company was at nisk with respect to the transferred asscts. In Salomon, the courn based its
conclusion on an overall intention for the steps to occur which was supported by the statements
regarding the integration of the steps to the IRS in the ruling request and the fact that the spin-off

occurred immediately aftes the drop-down.

More recently, in True v. U.S ., .. F3rd . (10th Cir 9/9/99), the Court of Appeals
affirmed a the District Court’s summary judgment in favor of the IRS regarding the integration
of one series of transactions under the “end result” formulation of the step transaction, where the
evidence clcarly showed that the end result was the sole outcome intended to be achieved by
entering into the transactions from the outset With respect to such series of transactions, the
Court of Appeals also concluded that such integration would be appropriate under the “mutual
interdependence’™ formulation as well, because the facts showed that each of the steps would
have been fruitless without the others. The Coun of Appeals, however, reversed the District
Count’s summary judgement integrating another series of transactions. The Court of Appeals
concluded that there was a factual issue under the “end result” formulation, because the evidence
created a genuine factual issue as to whether the cnd result achieved was the sole intended result
from the outset  The Count of Appeals concluded that there similarly was a factual issue under
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the “mutual interdependence” formulation, because it appeared that the each of the steps might
have cconomic significance on its own  The conclusion that can be drawn from the True
decision appears 10 be that if the facts Jemonstrate that at the time of entering into serics of
transactions an investor has in mind a sole cutcome and no other outcome can be discerned. a
court can apply the “‘end-result”” formulation of the step transaction doctrine to disregard
intermediate steps, particularly (f those intermediate steps had so littie economic significance on
their own to fall within the “mutual interdependence” formulation.

In both Salomon, Inc v_United States, supra, and Walt Dispey, Inc v United States,
supra, the issue was whether a transfer of assets to a subsidiary as part of a divisive “D”
reorganization resulted in the recapture of investment credit. While both courts seemed to apply
the “end result™ formulation to integrate the transfer of assets and subsequent spin-off, each coun
cited facts that would indicate a “binding commitment™ or “mutual independence” test In Walt
Pisney, the court cited an overall intention for the steps to occur, and the fact that the company
had a legal obligation to transfer the assets and distribute the stock. In Salomon, the coun based
its conclusion in part on the fact that at the time of the asset (ransfer the taxpayer intended 10
spin-ofY the stock, establishing the interdependent nature of the steps  The District Court
concluded that such interdependent relationship also existed in the series of transaction
integrated under the step transaction doctrine in Trye

Whether the end result analysis of the step transaction doctrine is apphicable in the insiant
case turns on whether the Transactions entered into by Gainor and GMUSA are part of a “fixed
and firm” plan such that they should be integrated into a single transaction. The case law does
not provide any absolute standards as to what constitutes a fixed and firm plan, but provides
some guidance While a formal written plan is not required, a mere ‘gentlemen’s agreement’ is
insufficient to find a fixed and firm plan. Niedermeyer v_Comm_r, supra at 282; Leleux v
Comm’r, supra a1 408. However, as the decisions in Esmark and inen make clear, the
existence of a plan alone does not justify the application of the step transaction doctrine

In the transactions described herein, each of the parties placed itself at risk with respect
thereto Furthermore, there was no obligation for any of the parnties to undertake any of the
transactions, and we understand that neither Gainor nor GMUSA made any representation to
third parties that the transactions would occur Nevertheless, the IRS could argue that the
closeness in time of such transactions, the involvement of Gainor in the planning of the
transactions from their initial phasc, and the fact that GMUSA ultimately satisfied the Margin
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Loan could evidence an anticipated end-result  Cf . PLR 9447024 (8/23/94) However, based on
the factual distinctions from the ldol, Walt Dispey, Inc and Salomon, lng cases, and on the
decision of the Tax Court in the Esmark and Tumer Broadcasting cases, it is more likely than not
that the “end-result” formulation of the step-transaction doctrine would not apply to collapse the
transactions.

e. Summation

In general, the intent to act in accordance with a plan is important. This intent can be
demonstrated by looking at whether the transactions have an independent business purpose. Ifa
transaction does not have economic significance apart from another transaction, this is evidence
that the transactions have an independent economic significance should generally be supportive,
although not conclusive, that the step transaction doctrine does not apply. As discussed above in
the context of the mutual independence formulation of the step transaction doctrine, it is more
likely than not that the transactions entered into by Gainor and GMUSA would be found to have
independent economic significance.

An application of the step transaction would require a court to ignore the economic
substance of the various transactions As discussed above, no binding commitment obliged
GMUSA to distribute the LLC interest to Gainor  Since there was, at best, a general agreement
in place regarding the distribution of the LLC interest, it is more likely than not that an assertion
that a “fixed and firm’ plan existed in this instance would not be sustained. Accordingly,
application of the step transaction doctrine, under any of the three tests described above, should
fail

Based on the above analysis, it is more likely than not that the step transaction doctrine
would not apply to the transactions entered into by Gainor and GMUSA

4. Code Section 269

Code Section 26%(2)(1) provides that if a person acquires control of a corporation for the
principal purpose of cvading or avoiding income tax by claiming the benefit of a deduction,
credit or other allowance that would otherwise not be available, then the benefit may be
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disallowed ® This provision gives the IRS broad powers, if it can prove that the principal
purpose of the acquisition is the evasion or avoidance of Federal income tax. Therefore, to
disallow the ordinary loss deduction the TRS must establish that MJG acquired controlling
ownership of the GMUSA and thet such acquisition was made for the principle purpose of
securing a tax benefit. Although the manner of the acquisition may generate tax benefits, the
existence of tax benefits alone is not enough to bring a transaction within the strictures of Code
Section 269. See, e.g. D’ Arcy MacManus & Masius Inc. v. Comm'r, 63 T.C. 440 (1975)
Rather, income tax evasion or avoidance must be the principal purpose.

Although the issue is a factual one based upon 1he intent of persons acquiring the
requisite control, it is more likely than not that Code Section 269(a) would not apply to prohibit
MJG from claiming a loss deduction on the sale of the stock of GMUSA. In the instant case,
MJG controlied GMUSA prior to, and independent of, the transactions described herein
Consequently, it i3 more likely than not that the IRS would be unsuccessful were it to attempt to
assert that Code Section 269(a) applies to the transactions Furthermore, the Tax Court has
concluded that Code Section 269 does not apply wheic theic are feasible alternatives to a
transaction that are not subject to Code Section 269 and that vield equivalent tax benefits
Cromwell v. Comm'r, 43 T.C 313 (1964) It is our understanding that feasible alternative
transactions exist that are not subject to Code Section 269 and that would yield equivalent tax
benefits 1o MJG Thus, under the Cromwell case, it is also more likely than not that the IRS
would be unsuccessful were it to attempt 1o assert that Code Section 269(a) applies.

S. Code Section 482

Code Section 482 allows the IRS 1o allocate gross income, deductions, credits or
allowances between or among organizations, trades or businesses “owned or controlled directly
or indirectly by the same interests™ if the IRS “determines that such distribution, apportionment
or allocation is necessary in order 10 prevent evasion of taxes or clearly to reflect the income of
such organizations, trades or businesses.” The purpose of Code Section 482 is to place a

' Code Section 26%a)2) provides that if a corporation acquires property of unother corporation in a
camryvover basis transaction having such a principle purpose the IRS can disallow such benefits Code
Section 269(a)2) would not apply 10 the transactions because. among other things. MJG is not a

Corporation
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controlled taxpayer on a tax parity with an uncontrolled taxpayer, by determining the true taxable
income from the property and business of a controlled taxpayer, using the standard of an
uncontrolled taxpayer dealing at arm’s length with another uncontrolled taxpayer

Gainor, MIG: and GMUSA are under common control for purpose of Code Section 482,
because as stated above MJG controlled GMUSA  However, 1o apply Code Section 482 in the
instant case the IRS would have to show that the distribution of the LLC interest by GMUSA to
Gainor, and any subsequent loss on the sale of the stock of the GMUSA | is an cvasion of taxes or
does not clearly reflect the true taxable income of Gainor or MJG. The Treasury Regulations
define ‘true taxable income’ as the taxable income that would have resulted if a controlled
taxpayer had dealt with the other member or members of the group at arm’s length  The
Treasury Regulations specify that “(i)t docs not mean the taxable income resulting to the
controlled taxpayer by reason of the particular contract. transaction, or arrangement the
conlrolled taxpayer chose to make . . . The distribution of the LLC interest by GMUSA to
Gainor, and any subsequent loss recognized when the stock in GMUSA was sold, does not occur
as a result of a non-arm’'s length transaction between GMUSA, MIG and Gainor. Rather, the
transactions were all at arm’s length and the loss was recognized as a result of the operation of
the rules of Code Sections 301 and 1001 and a sale at arm’s length to an independent party
Therefore it is more likely than not that the transactions would have the requisite separate
existence and substance to withstand attack by the IRS under Code Section 482

6. Application of Code Section 465

In the case of an individual, any loss for the taxable year from an activity to which Code
Section 465 applies is allowed only to the extent of the aggregate amount with respect to which
the taxpayer is “at risk™ for such activity at the close of the taxable year See Code Section
465(a).

a. Activities Subject fo the Code Section 465 Rulcs

Among the activities to which Code Section 465 applies is each activity engaged in by
the taxpayer in carrying on a trade or business or for the production of income. See Code
Section 465(c)3). These activities are aggregated or ireated as separate activities as the
Treasury Department prescribes by regulations No such regulations have been proposed or
adopted Gainor, and later MJG, acquired and held the GMUSA stock investment for the
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production of income  Thus, an “at risk” activity of Gainor and MJG tncludes the investment in
GMUSA stock.

b. The Amount “At Risk”

For purposes of Code Section 465, a taxpayer is considered “at risk™ for an activity with
respect to amounts including the amount of money and the adjusted basis of other property
contributed by the taxpayer to the activity and the amount borrowed for usc in an activity to the
extent that the taxpayer is personally liable for repayment of such amount or has pledged
property, other than property used in the activity, as security for such borrowed amount (to the
extent of the net fair market value of the taxpayer's interest in such property). See Code Sections
465(b)(1) and (2) 1n the case of a shareholder in an S corporation, the shareholder’s amount at
risk with respect to his interest in the S corporation is initially such shareholder’s basis in the
stock of the S corporation See, Treas Reg. §1.465-10(c) and (d), which were proposed prior to
the Subchapter S Revision Act of 1982 that eliminated the requirement that an S corporation
itself be at risk. The amount for which a taxpayer is treated at risk is ordinarily computed at the
end of the taxpayer's taxable year. Code Section 465(a)(1).

Prop Treas Reg §1 465-23(c) provides that a 1axpayer’s amount at risk is decreased
with respect (o an activity by the adjusted basis in the hands of the taxpayer of property (other
than money) withdrawn by the taxpayer from the activity, less the amount of liabilities to which
the property is subject for which the taxpayer is not personably liable.

In the instant case, it is more likely than not that Gainor’s initial at risk amount with
respect to his investment in GMUSAs’ stock is the tax basis in such stock. Under Prop ‘Iteas
Reg. §1.465-23(c) the distribution of the LLC interest to Gainor would not reduce Gainor’s
amount at risk if Gainor is not considered to be personally liable for the Margin Loan. We have
found no authority that addresses this issue in the context of a taxpayer who becomes secondarily
liabte as in the instant case. However, the overnding principal under Code Scction 465 is that to
be personally liable within the meaning of that pravision, a taxpayer must be the obligor “of last
resort”. See, ey, Melvin v. Comm’r, 88T.C. 63, 75 (1987) Thus, it is more likely than not that
a person holding property subject 10 the recourse debt of another. such as Gainor, even with a
right of indemnification from the primary obligor would not be personally liable within the
meaning of Code Section 465 As a result, under Prop. Treas Reg §1.465-23(c), it is more
likely than not that Gainor's amount at risk would not be reduced by the distribution of the I.LC
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interest subject to the Margin Loan. Furthermore, even if the IRS were to contend that Gamor
were personally liable within the meaning of Prop. Treas. Reg. §1.465-23(c), Gainor’s activity
that includes his investment in GMUSA stock may be aggregated with other investment
activities of Gainor for Code Section 465 purposes, including the holding of the LLC interest
This position is particularly appropriate in the absence of statutorily mandated Regulations
relating to the aggregation or segregation of activities In such case, it is more likely than not
that Gainor’s basis in the LLC interest would be taken into account in determining his amount at
risk and that such amount would not be reduced by the amount of the Margin Loan, because of
any personal liability of Gainor for the Margin Loan

Based upon the foregoing, it is more likely than not that the at-risk rules would not
adversely affect MJG’s ability to claim a loss with respect to the sale of its stock m the GMUSA

7. Notice 99-59

On December 9, 1999, the IRS issued Notice 99-59, 1999-52 IRB |. The purposc of the
Notice was to alent taxpayers and their representatives that it is the view of the IRS and the
Treasury that purported losses from transactions having certain similarities to the Transactions
would not be allowed for U.S Federal income 1ax purposes  As described in the Notice, the
typical proscribed transaction involves the taxpayer acting through a partnership to contribute
cash to a newly-formed forcign corporation in exchange for the corporation’s common stock
while a second party contributes additional capital to the corporation for it's preferred stock The
corporation then borrows additional amounts from a bank and gives the bank a security interest
in securities having a value equal to the loan’s principal amount Thereafter, the corporation
distributes the securities subject 1o the loan to the partnership that holds the common stock  As
part of the scheme it is understood that the foreign corporation will pay off the bank debt from its
other assets. The parinership then effects a constructive disposition of the common stock
generating a loss cither through an clection to be taxed as a corporation or by taking the position
that it is a dealer and marking the stock o market under Code Section 475.

The Notice provides that such a transaction lacks economic substance under the rationale
of ACM Pantnership v. Comm’r, supra, and centain similar cases The Notice goes on to provide
that the IRS and the Treasury view the arrangements as a series of contrived steps through which
the taxpayers claim artificial losses for transactions that are substantively a recovery of capital
outlays made as part of the same scheme The Notice further provides that such losses may also
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be subject 1o challenge under a number of Code Sections including, but not Emited to, Code
Sections 269, 301,446, 482, 752, and 1001

As discussed abave, it is more likely that not that the Transactions have the requisite
business purpose and economic substance under the relevant authorities, including the ACM
case It is more likely than not that this alone would serve to distinguish the Transactions from
the arrangements described in the Notice Funthermore, as a factual matter, GMUSA is not
newly formed and has a long history of substantial business activities. Based on the analyses
contained in the preceding sections of this letter, including the analysis of the doctrines of
economic substance and business purpose as applied to the Transactions, it is more likely than
not that the [RS would not be successful were it to challenge the Transactions under Notice 99-
59

Y. Applicability of Certain Pengity Provision
1. Substantial Understatement of Taxable Income

Code Section 6662(b)(2) provides for a 20% undcrpayment penalty for taxpayers if there
15 a substantial understatement of income tax on a retum For non-corporate taxpayers, an
understatement is considered substantial for this purpose if it exceeds the greater of 10% of the
correct tax or $5,000. See Code Scction 6662(d)(1) An understatement generally does not
include deficicncy amounts attributable to a position that is supporied by “substantial authority
or for which there is adequate disclosure

n9

Substantial authority for a position exists if the weight of authorities supporting the
position is substantial in relation 10 the weight of authoritics against the position. See, Treas.
Reg. §1.6662-4(d). Authorities for this purpose include (but are not limited to) applicable
provisions of the Code; proposed, temporary and final regulations, revenue rulings and revenue
procedures; court cases, Congressional intent as reflected in committee repors, private letter
rulings and technical advice memoranda issued afier October 31, 1976, and actions on decision

There is considered to be substanual authority for a relum position if substantial authonty 1s present either
on the last day of the taxable period covered by the taxpayer's retum, or an the date the retom is filed
Regulation §1.6662-4(gX ! X1){A) and §1.6662-4dX3)1v X,
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and general counsel memoranda issued after March 12, 1981 The weight of an authority
depends upon its relevance and persuasiveness, and the type of document  See, Treas. Reg
§1.6662-4(dX3)

The “substantial authority” standard is higher than the “reasonable hasis” standard but
generally below “moare likely than not”. See, Treas Reg. §1 6662-4(d)(2) The “reasonable
basis” standard has been recently defined in Treas. Reg. §1.6662-3(b)(3) as a position that is
stgnificantly higher than not frivolous or not patently improper The Internal Revenue Manual
(“IRM") states that the standard is one where a position is arguable but fairly unlikely to prevail
in count. The Internal Revenue Manual further states that “the substantial authority exception
can be met when the taxpayer has less than a 50 percent, but more than a one-in-three likelihood
of being sustained on the issue " See, IRM (20)535 (1997) The “more likely than not™ standard
is onc where therc is a greater than 50 percent likelihood that a position will be upheld if
challenged by the Service. See, Treas. Reg §1.6662-4(d)X2)

If the position involves a tax shelter'®, there must be both ‘substantial authority” for the

position and the taxpayer must have “rcasonably believed that the tax position was more likely
than not the proper treatment” The “reasonable belief” requirement can be satisfied if the
taxpayer reasonably rclies in good faith (i € . the taxpayer discloses ali the facts it knows or
should know) on the opinion of a qualified tax professional that unambiguously states there is a
greater than 50 percent likelihood that the tax treatment will be upheld if challenged by the RS

2. Substantial Valuation Misstatement

Code Scction 6662(b)3) provides for a 20% underpayment penalty for taxpayers if there
is a substantial valuation misstatement under Chapter 1 of the IRC Code Section 6662(e)
provides that there is a substantial valuation statement if, among other things, the value/adjusted
basis of any property claimed on any income tax return is 200% or more of the amount

Prior 10 the Taxpayer Rebef Act of 1997, a 1ax shelwer was generally defined as any plan or ammangeimnent the
principal purposc of which was the avoidance or evasion of U S. federal income tax. Tax avoidance or
cvasion was considercd the principal purpose if that purpose excecded any other parpose. The 1997 Tax

Act modified the definition of tax shelter by requiring ondy a “stgnificant” (rather than principal) 1ax
avoidance of cvasion purposc.
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determined to be the correct amount of such valuation/adjusted basis. Code Section 6662(hX 1)
increases the penalty to 40% in the case of any gross valuation misstatement. Code Section
6662(h)2) provides that there is a gross valuation misstatement if, among other things, the
value/adjusied basis of any property claimed on any income tax return is 400% or more of the
amount determined to be the correct amount of such valuation/adjusted basis  The penalty docs
not apply, however, if the reasonable cause cxception of Code Section 6664(c) and Treas. Reg.
§1.6664-4, discussed below applies.

3 Code Section 6664(c)

Code Section 6664(c) provides a gencral exception to Code Section 6662 penaltics in the
case of a position taken with reasonable cause and in good faith (the “rcasonable cause
exception”™) Whether a taxpayer has “‘reasonable cause” and “good faith” is a facts and
circumstances determination made on a casc-by-case basis  The most important factor is the
extent of the taxpayer’s effort 1o assess proper tax liability. See, Treas. Reg. §1 6664-4(b)
Reliance on the opinion of a professional tax advisor constitutes “reasonable cause™ and “good
faith” if the advice is based on all pertinent facts and circumstances and the law as it relates to
those facts and circumstances For example, relevant facts include the taxpayer’s purpose for
entering into a transaction and for structuring the transaction in a particular manner. All facts
that are relevant to the tax treatment of a transaction must be disclosed See, Treas Reg.
§1.6664-4(c).

The regulations also set forth centain general opinion requirements (“General Opinion
Requirements™) that must be satisfied in order for reliance on tax advice, including opinion
letters, 1o be considered reasonable and in good faith Treas. Reg §1 6664-4(cX1). The General
Opinion Requirements (all of which must be satisfied) are as follows

m The opinion was based on all pertinent facts and circumstances, including the
taxpayer’s purposes (and the relative weight of such purposes) for entering into
the transaction and for structuring the transaction in a particular manner In
addition, reliance on an opinion will not be considered reasonable if the taxpayer
fails 1o disclose a fact that it knows or should know 1o be relevant to the proper
tax treatment of an item.

(u} The opinion was based on the law as it relates to those facts and circumstances

(i)  The opinion was not based on any unrcasonable factual or legal assumptions
(including assumptions as 1o fisture events)

RARFIFRNFATIVAS]
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(iv)  The opinion did not unreasonably rely upon the representations, statements,
findings or agreements of the taxpayer or any other person. For example, the
opinion must not be based upon 8 representation or assumption that the taxpayer
knows or has reason to know is unlikely to be true

Although we have found no court case that has construed the General Opinion
Requiretnents (which were issued in August of 1995; see, T.D 8617), numerous judicial
decisions have relied upon similar principles in holding that a taxpayer’s reliance upon the
advice of a tax professional qualified for the reasonable cause and good faith exception to the
substantial understatement penelty See, e &, Mauerman v Comm'r, 22 F 3d 100} (1tth Cir
1994) (the substantial understalement penalty was not imposed wherce a physician reasenably
relied in good faith upon his independent tax advisor); Vorsheck v. Comm'r, 933 F.2d 757 (%th
Cir 1991) (the taxpayers’ reliance on their tax accountants prectuded imposition of the
substantial understatement penaltv); tieasley v. Comm’r, 902 F.2d 380 (5th Cir 1990) (the
taxpayers’ efforts to assess their proper tax liability by consulting an accountant and their limited
experience in tax matters precluded the application of the substantial understatement penalty),
Daoust v Comm’'r, 67 T C.M (CCH) 2914 (1994) (the negligence and substantial
understatement penalties were not imposed where the taxpayers reasonably relied upon
professional advisors); and English v. Comm’r, 65 T C M. (CCH) 2160 (1993} (the negligence
and substantial understatement penalties were not imposed where the taxpayers relied upon the
advice of their accountants on a complex tax matter)

The U S. Supremce Court also reaffirmed the right of a taxpayer to rely upon the
substantive advice of the taxpayer’s accountant or attorney to avoid penalties in U.S v. Boyle,
469 U.S 241 (1985) (which distinguished between reasonable reliance on professionals to avoid
filing deadlines, which did not constitute “‘reasonable cause,” and reasonable reliance on
professionals as to questions of substantive law, which would). According to Boyle

When an accountant or attorney advises a taxpayer on a matter of
tax law, such as whether a liability exists, it is rcasonable for the
taxpayer to rely on that advice Most taxpayers are not competent
to discern error in the substantive advice of an accountant or
atorney. To require the taxpayer to challenge the attorney, to seek
a “'second opinion,” or 1o try to monitor counsel on the provisions
of the Code himself would nullify the very purpose of seeking the
advice of a presumed expert in the first place Id atp 25|
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A number of issues raised by the matters addressed in this letter, including marters upon
which we have stated opinions, ere complex and have not been definitively resolved by the tax
laws. The opinions that we state in this letter are based upon our interpretation of the law,
Regulations, and judicial and administrative interpretations thereof (which interpretations are
subject to change) on the date hereof, and upon our belief regarding what a court would more
likely than not conclude if presented with the relevant issucs properly framed. However, we
cannot assure that our interpretations will prevail if the issues become the subject of judicial or
administrative proceedings. Realization of the tax consequences set forth in this letter is subject
to the significant risk that the [RS may challenge the tax treatment and that a court could sustain
such challenge Because taxpayers bear the burden of proof required to support items challenged
by the {RS, the opinions stated in the letter are based upon the assumption that the appropnate
taxpayer will undertake the appropriate effort and expense to present fully the case in support of
any matter the IRS challenges

This opinion is furnished to the addressee solely for use in determining the Federal
income tax consequences of the transactions described herein and is not to be used, circulated,
quoted or otherwise referred to for any other purpose without our express written permission.
Such permission is not required in connection with any examination conducted or required by a
governmental or regulatory body. including disclosures to the addressees’ accountants or lawyers
in connection therewith. Unless specifically requested by an addressee, we will not update our
advice to take into account subsequent changes to the law, Regulations, or judicial or
administrative interpretations thereof

Yery truly yours,

NI cenina
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3333 Peachtree Road, NE
Suite 450

Atlanta, GA 30326

Mr. Mark Gainor
8022 Fisher Island Drive
Miami, FL 33109

Ladies and Gentlemen

You have requested our opinion regarding certain US Federal income tax consequences
of certain transactions described below (“Transactions”). Bryan Medical, Inc (“Bryan™) was
organized under the laws of Georgia on June 22, 1995. Bryan ‘s sole shareholder until August 3,
1999, was Mark Gainor ("Gainor”). Bryan elected to be treated as an S Corporation for U.S
Federal income tax purposcs for its taxable year ended December 31, 1995. Bryan’s only asset
was a | 2% interest in Gainor Medical Management. LLC ("LLL.C™)

MIG Partners (“MJG™) is a family limited partnership formed by Gainor during 1999
MJG was formed for estate 1ax purposes and serves as an investment vehicle MJG has
brokerage accounts with Merrill Lyach (“ML"), Goldman Sachs (*GS"), Morgan Stanley
(*"MS"), and Donaldson Lufkin Jenrette (*ID1.J”). The ownerstup of MJG is as follows Gainor,
45% and MG Ventures 55%.

L D 10N OF TRANSACTION

On August 3, 1999, Gainor contributed all of his shares of Bryan to MJG in an effort 10
consolidate all of his investments in his family limited partnership. The contribution of the
Bryan shares to MJG terminated Bryan's subchapter S election  Gainor and MJG made an
election pursuant to Section 1362(e)3) of the Intemnal Revenue Code of 1986, as amended
("Code™), 10 compute the taxable income of Bryan under normal tax accounting rules
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On August 3. 1999, Bryan also opened brokerage accounts at ML, GS. MS, and DLJ.
Thereafter certain of MJG's assets in its accounts at ML, GS, MS, and DLJ were transferred to
Bryan's accounts at the same firms The following summanizes the transfers from the MIG

accounts to the Bryan accounts.

FIRM MY Yax Basis
GS $30,781,957 £30.759 416
MS $9,066,503 $9.227 621
DL $378,530 $363.169
ML $0 50

TOTAL $40.226,990 $40,350,176

Based upon advice received from ML, Bryan decided to invest in United States Treasury
Bills (“T-Bills™) Such investment was made for substantial non-tax business reasons including:
(1) Bryan ‘s and Gainor’s belief that the Federal Reserve Board would lower interest rates in an
attempt to encourage continued growth of the U S. cconomy in the wake of the Y2ZK fears, (ii) to
produce an overall economic profit due 10 Bryan “s and Gainor’s belief the yield curve for T-
Bills would change, and (iii) Bryan ‘s and Gainor’s belief that the most direct way with the most
leverage to realize gains for the expected change in interest ratcs was to invest in T-Bills

Afier evaluating the risks and rewards of liquidating Bryan’s portfolio or purchasing T-
Bills on margin, Bryan and Gainor determined that purchasing T-Bills on margin was superior to
liquidating Bryan’s investments and investing the proceeds in T-Bills In addition, Bryan and
Gainor felt that T-Bills would hedge some of the nisk associated with Bryan's other investments

Bryzn and Gainor decided to purchase the T-Bills through ML because transaction costs
(interest rate and loan fees) were less than GS, MS, and DLJ Bryan transferred $5 mijlion of
cash from its account at GS to its margin account with ML On September 30, 1999, Bryan

RANRLRESARE ]
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purchased $41.000,000 of face value of T-Bills that matured an December 31, {909 The T-Bills
had a cost basis of $40,616,904

As part of a recapitalizalion, Bryan secured a credit facifity from ML in the amount of
348 million (“Loan™) The Loan and the related coilateral account agreement were dated
September 29, 1999 Under the terms of the Loan, the borrower was allowed 10 take an advance
of up to $48 million, but was not required to withdraw the entire $48 million. The Loan
provided for interest at LIBOR plus 75 basis points. The Loan was secured by the T Bills
purchased with the L.oan proceeds The T-Bills were held in a collateral account established by
Bryan with ML. On September 30, 1999, Bryan borrowed $38.1 million under the terms of the
L.oan to purchase the T-Bills described above.

On October 9, 1999, Bryan assigned its interest in LLC to MJG At the time of the
distnibution, Bryan’s tax basis in LLC was approximately equal to the interest’s fair market
value.

On November 23, 1999, Palladium Financial Trust {(“Palladium™) entered into a letter of
intent with MJG to acquirc all of the shares of Bryan The letier of intent was non-binding, but
provided for a period of exclusivity. Palladium was interested i acquiring Bryan due to Bryan's
favorable lending relationship with ML and Bryan’s favorable investment relationships with GS,
MS, and DLJ.

On November 23, 1999, Bryan distributed $38,554,000 of face amount of T-Bills having
a fair market value of $38,336,936 and a tax basis of $38,193,759 from its collateral account
with ML to MJG’s collateral account with ML. At the time of the distribution and immediately
after the distribution, ML retained a security intcrest in the distributed T-Bills and the T-Bills
remained in MJG’s collateral account with ML. The T-Bills were distributed to MJG because
Palladium was not interested in acquiring T-Bills, since they did not fit within Palladium’s
overall investment strategy.

On December 10, 1999, Bryan made an additional distribution of $1,804,000 of face
amount of T-Bills having a fair market value of $1,799,291 and a tax basis of $1,782,479.

On December 14, 1999, Bryan Holdings LLC (“Holdings™), a subsidiary of Palladium,
purchased all of Bryan’s shares from MJG for $297,1!5 Under the terms of the stock purchase
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agreemen between Holdings and MJG. a “true-up” payment was required to be made to MJIG
The total “true-up” payment made in connection with the sale was approximately $450,000
Consequently, the total consideration paid in connection with the sale was approximately
$747.115

IL. REPRESENTATIONS

For purposes of this opinion, Gainor has made the following representations

1 The sale of shares of Bryan was made for substantial nontax business reasons
2. The distribution of the T-Bills was made for substantial nontax business reasons.

3 Neither Bryan nor its Shareholders were obligated to engage in any transaction
upon the completion of any other transaction.

. RY OF S

In rendering our opinions, we have reviewed representations and advice from various
parties to the transactions described herein, which representations and advice are referred to
below. In rendening our opinions, we have also examined such corporate records and such other
agreements, certificates, instruments, and documents as we have believed are relevant, and we
have made such other inquires of officers. owners and representatives of the entities involved in
the transactions described herein as we have considered necessary to render the opinions set forth
herein. We have made no independent verification of such representations, advice, records,
agreements, certificates, instruments, documents, and responses to such inquiries, if any such
representations, advice, records, agreements, centificates, instruments, documents, or responses is
inaccurate in any material respect, the opinions contained herein may not be relied upon. If such
description or assumptions are inaccurate in any material respect, or the documents prove not to
be authentic, the opinions contained herein may not be relied upon. In rendering our opinion, we
have reviewed the applicable provisions of the Code and of the final, temporary, and proposed
Treasury Regulations (“Treas. Reg ™, “Treasury Regulations™, or “Regulations™) promulgated
thereunder; relevant decisions of the U S Federal courts; published Revenue Rulings (“Rev
Rul " or “"Ruling™) and Revenue Procedures {‘Rev Proc.”) of the Internal Revenue Service
("1RS™), and such other materals as we have considered relcvant. In cenain instances we have
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determined that there is no authority directly on point, and in such instances we have reached our
opinion reasoning from such other authority as we believe to be relevant to the issues addressed

Based on and subject to the summary set out at I above, the representations set out at 11
above, and the analysis of the pertinent statutory provisions at [11 A-D, as affected by the
analysis of the statutory provisions and legal doctrines at Il E, below, all as of the date hereof,
we are of the opinion that for U.S. Federal income tax purposes, although a factual situation such
as the one described above has not been before a court of law addressing the issues addressed
herein, on the basis of authority arising in analogous contexts, it is more likely than not (i.e,
there is a greater than 50% likelihood) that, if challenged by the IRS:

® For purposes of Code Section 301, the amount of the distnibution of the Margin ‘I
Bills to MJG would equal the fair market value of such T Bills reduced by the
outstanding balance of the Loan

(1) MJG's aggregate tax basis in the T-Bills immediatcly afier the distribution by
Bryan would be approximately $40 million

(i)  MIJG’s tax basiy in the stock of Bryan immediately afier its distribution of the T-
Bills to it would be approximately $38 million

(iv)  The distnibution of the T-Bills subject to the Loan would cause Bryan to
recognize a nominal amount of gain under Code Section 311(b).

(v) MJG would recognize no income upen Bryan's payment or prepayment of the

Loan.
IV. ANALYSIS
A. Tax Consequences to Sharcholders on Digtribution

1. Application of Code Section 301 - Generally

Code Section 1371 generally provides that except as otherwise provided and except to the
extent inconsistent with subchapter S, the rules of subchapter C apply 1o an S corporation and its
sharcholders Under subchapter C, a distribution by a corporation to its shareholders with respect
to its stock is generally governed by the rules of Code Sections 301 through 318
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Code Section 1368 (a) provides, hawevcr, that a distribution by an S corporation of
property with respect to its stock which (but for such subsection} would be governed by Code
Section 301(c)' 15 governed by Code Sections 1368(b) and (c) Code Section 1368(b) provides
that if an S corporation has no accumulated earmngs and profits, the distribution is not included
in income to the extent that it does not exceed the adjusted basis of the stock and any such excess
is treated as gain from the sale or exchange of property Code Section 1368(c) provides that if an
S corporation has accumulated eamings and profits the portion that does not exceed the
“accumulated adjustments account” as defined in Code Scction 1368(e) is treated in the manner
provided in Code Section 1368(b), the remaining portion is treated as a dividend to the extent
that it does not exceed such earnings and profits, and any remaining portion is also treated in the
manner provided in Code Section 1368(b).

Neither Code Section 1368 nor the Treasury Regulations promulgated thereunder provide
how to determine the amount of a distnibution by an S corporation, however Consequently,
based upon the general nle of Code Section 1371(a) reference must be made to the rules under
subchapter C of the Code. In the instant case, the T-Bills distributed to MJG had a fair market
value of appruximately $40 million. [n addition, the T-Bills were not released as coilateral for
Bryan’'s L.oan and thus remained subject to the debt of Bryan. As with any instance of
digtribution of property by a corporation with respect to its stock, the determination of the
amount distributed by Bryan to MJG is within the purview of Code Section 301(b).

2. rmination of % t distributed” —Cod ion 301

Generally, under Code Section 301(b) the amount of any distribution by & corporation
with respect to its stock is the amount of money received, plus the fair market value of other
property received. Code Section 301(bX1) However, Code Section 301{b)(2) provides that the

' Code Section 30} (a) provides that, generally, distributions of property by a cotporation arc treated in
accordance with Code Section 301(c). Under Code Section 304(c), such a distribution can be trealed in any
of three ways: (i) as a dividend (a distribution of the camings and profits of the corporation. as defined
undet Code Section 3{6), (ii) as a rotumn of capital resulting in a docrease in the basis of (he sharcholder(s)’
stock:. or (ixi) 8 2 gasn from the sale or exchange of praperty (i ., a capital gain) 10 the extent the portion of
a distnibuuon not trealed as a dividend exceeds the adjusted basis of the stock
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amount of a distnibution must be reduced (but not below zero) in centain instances. Under Code
Section 301(b}2)(A), the amount of distribution is reduced by the amount of any liability of the
distributing corporation assumed by the shareholder in connection with the distribution  See
also, Treas Reg §1 301-(g). 1n addition, under Code Section 301(b)(2)(B). the amount of
distribution is reduced by the amount of any liability to which the property received by the
shareholder 1s subject immediately before and immediately after the distribution.

In this instance, the T-Bills were distributed to MIG on November 23, 1999, and on
December 12, 1999 In accordance with Code Section 301(b)(3}. the fair market value of the T-
Bills on such date was approximately $38 million Starting from this point, one must apply Code
Section 301¢{b)(2) to determine whether any reduction in this amount is indicated As stated
above, the T-Bills constitute the security for the Loan to Bryan This security interest is
perfected via a lien on the T-Bills in favor of ML. Accordingly, the T-Bills are subject to the
Loan liability equal to the amount of the Loan on the date of the transfer of the Maigin T Bills.

A number of cases and rulings cite Code Section 301(b)(2) as authority in affirming a
reduction in the amount of a distribution by a corporation with respect to its stock  See, e.g,
Allen v Comm’r, T.C. Memo 1993-612 (1993), PLR 9329329002, PLR 9221041, PLR
8626089, PLR 8347128.% However, there exists no statutory or regulatory authority under Code
Section 301 which illustrates a ‘reduction for liabilities' in this context However, illustration is
provided in Treasury Regulations under Code Section 312(c). Code Section 312(c) provides
that, in cases of corporaie distributions with respect 10 stock out of earnings and profuis, proper
adjustment shall be madc for (1) the amount of any liability to which the properly distributed is

Although General Counsel’s Memoranda and pnivate letter rulings, including Technucal Advice
Memoranda, may not be relied upon as authonty, they do indicate the view of the [nlernal Revenue Service
on the ssucs addrcssed at the time of ils issuance. In addition, private cticr rulings issued after Ociober 31,
1976 can be used to establish “substantial authority” for purposcs of avoiding certain penahies under Code
Scction 6662. Treas. Reg. §1.6662-4(d) IXin). Code Section 61 10(j3) provides that 3 writien
determination, { €.g., 8 peivate ruling, detenmination letter, or techmcal advice memorandiam), may not be
uscd or cited as precedent. However, in Xegox Corp. v. UJ.S., 656 F 2d 659 (Ct. Ci 1981). the court noted
that although private letter ndings have no precedential value, “they are helpful. in geoeral, in ascertaining
the scope of the ... doctrine adopted by the Service and in showmg that the doctrine has been regularly
considered and applied by the Service ™
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subject, and (2) the amount of any liability of the corporation assumed by a shareholder in
connection with the distribution Sec also, Treas Reg §1312-3 In effect, Code Section 312(c)
mirrors Code Section 301(b)(2) with respect to calculating the earnings and profits of
distributing corporations.

Specific examples of the mechanics of Code Section 3 12(c) as applied to corporate
distributions of property subject to a liability are provided in Treas Reg. §1 312-4 In Example
(1), a corporation distributes a vacant lot with a fair market valuc of $5,000 subject 1o a mortgage
of $2,000 1o A. its sole shareholder The example indicates that the amount of the dividend
received by A is $3.000 (the fair market value of the property, $5,000, reduced by $2,000, the
amount of the mortgage to which the property was subject). The next example in Treas Reg.

§1 312-4, Example (2), relies on the facts of Example (1) except that the amount of the mortgage
18 increased 10 $4,000 The example indicates that this results in a decrease in the amount of the
dividend attributable to A 1o $1.000 (the fair market value of the property, $5,000. reduced by
$4,000, the smount of the mortgage to which the property was subject) Finally, Example (3)
provides for a distribution of inventory with a fair market value of $55,000, subject 10 a liability
of $35,000. The example indicates the *net amount of distribution’ is $20,000 (the fair market
value of the property, $55,000, reduced by $35,000, the amount of the liability to which the
property was subject)

In the instant case, the T-Bills serve as security for the Loan. These facts cause this
instance to fall squarely within the fact pattern(s) established in Treas Reg §1 3124, Example
(1) through Example (3) Accordingly, the similarity in the facts presented here with the
examples in Treas Reg. §1312-4, in light of the nearly identical language used in Code Sections
312(c) and 301(b)(2), support a conclusion that. for purposes of determining the amount
distributed to MJG by Bryan, a dollar-for-dollar reduction in the fair market vatue of the T-Bills,
to the extent of the amount of the Loan, must be applied in recognition of Code Section
301bN2XB) Following this reasoning, for purposes of Code Section 301 the amount
distributed by Bryan 10 MJG equals approximately $2 million (the fair market value of the T-
Bulls, approximately $40 million, reduced, but not below zero, by the amount of liabilities 1o
which the T-Bills were subject, i e the amount of the Loan, approximately $38 million)
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3. Definition of “subject to a liability” for

purposes of Code Sectiog 301(b)(2KB)

While the examples contained in Treas. Reg §1 312-4 are helpful in determining what
facts will give rise to a prima faci¢ case for a Code Section 301(b)(2)B) adjustment to the
amount of a distribution for purposes of Code Section 301, neither the Code nor the Regulations
address how 10 determine when propenty is “subject to a liability” The question is reduced,
therefore, to establishing 4 definition of the term *subject to. In determining the definition of
terms for purposes of the | R (' . counts first look to the plain meaning of the statute. Only if the
plain meaning of the statute is ambiguous should the courts resort 1o extnnsic aids for
interpretation Miller v. CIR, 914 F 2d 586 (4™ Cir, 1990). If the courts find the plain meaning
of the statute ambiguous, they then look to other authority for guidance, such as the 1ext of the
underlying regulations and case law that has addressed the issue Sce, Schieier v CIR, 115 S Ct
2159 (1995}

As discussed above. it is gainsaid that if the distribution from Bryan 10 MJG is subject to
any liability, the amount deemed distributed for purposes of Code Section 301 is reduced dollar-
for-dollar by the amount of the liability. The meaning of the term “subject 10” is broad and
defined as* . liable, subordinate, govemed or affected by ... Black’s [.aw Dictionary, Sixth
Edition, (1950)". For legal purposes, property that is pledged to secure recourse debt and can be
used to satisfy the liability upon default is considered subject to that liability See, e g, Owen v,
Comm'r, 881 F.2d 832 (9™ Cir 1989), TAM 9640001

Under the terms of the Loan agreement, Bryan specifically pledged the T-Bills 1o M. as
sccurity for the Loan. ML’s right to look to the T-Bills for repayment of the Loan was thereby
created, and this right was maintained after the distribution of the T-Bills. Accordingly, ML's
lien on the T-Bills existed at all times reievant hereto, thereby rendering the T-Bills *subject to’
the hability of the Loan both immediately before the distribution and immediately afier the
distribution.

4. Maher v. U.S.

The Tax Court took up the matter of when property is subject to a liability for purposes of
Code Section 301(b)(2)(B) inMaherv. US . 69-1 UST.C §9194(DC, W.D Mo . 1969) In
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Mabher, the distribution in question satisfied the literal statutory requirement under Code Section
301(2)(B) (i.e., the propeny distributed was legally *subject to’ the blanket mortgage artached to
all of the distributing Corporation’s assets) However, the District Court for the Western District
of Missouri applied a ‘facts and circumstances’ test to determine whether the dollar-for-dolla:
reduction in the amount deemed distnbuted under Code Section 301(b)X2XB) was warranted

The court held that despite being legally “subject 10” a liability, the amount distributed would not
be reduced by the liability, beécause the property was not. in substance and for purposes of Code
Section 301(b)(2)(B), “subject to" the liability in light of all the facts and circumstances of the
case,

In Maher, the 1axpayer owned 50% of a corporation. the taxpayer ‘s brother owned the
remaining 50%. The corporation owned a residence, which was lcased 1o and occupied by the
taxpayer. At some point prior to the distribution in question, the corporation borrowed
$1,000,000 and granted the lender a blanket hien on all property owned by the corporation.
including the residence. The residence represented less than 1% of the total value of the real
property securing the debt The taxpayer subsequently purchased the residence from the
corporation The purchase price to the taxpayer was $8,000, equal to the book value on the
corporation's books. The residence had a fair market value of $18,000, as determined on the
date of the purchase. The residence continued to secure the corporate liability for approximately
one year following the date of sale 1o the taxpayer. Thereafier, the corporation requested, and
the lender agreed, that the mortgage on the residence be released

The IRS argued that the sale resulted in a constructive dividend to the taxpayer in an
amount equal to the difference between the fair market value of the residence ($18,000) and the
amount paid by the taxpayer ($8,000), or $10,000 The taxpayer asserted an argument based
upon Code Section 301(b)(2)(B), stating that the residence was purchased subject to the blanket
lien placed on all of the corporation’s property Consequently, the taxpayer argued, the amount
of distribution attributable to the difference between the fair market value of the residence and
the purchase price paid by the (axpayer was effectively reduced to zero due to the amount of the
liability to which the residence was subject.

The district court rejected the taxpayer’s argument and held that the residence was not.
“as a matter of fact _subject to the blanket million dollar mortgage.” The court applied u
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substance over form analysis to stnke down the taxpayer's assertion that the residence was
subject to the mortgage. In doing so. the count cited the following factors

(1) Although the corporation held title to the residence, it was not used for ordinary
corporate business purposes; accordingly, the residence would not have been
subject to the corporate debt but for the fact that a blanket lien was granted to
secure the debt,

(it Had the sale of the house 1o the taxpayer been an arm’s length salc, the buyer
would have required that the lien be released prior to the sale,

(i)  The shareholder had no real risk of loss resulting from the blanket lien, since the
residence was only a minor part of the total security for the Loan, and the fair
markel value of remaining collateral for the Loan was at least twice the Loan
amount;

(iv)  The lender indicated that it would have relcased the residence from the blanket
lien at any time, upon the request of the corporation or the taxpayer.

Based on these factors, the court held that the lender would not ‘in actuality” look to the
residence as security for the Loan Accordingly. because there was no ‘real risk of loss’ of the
property to the sharcholder, the property was not subject to the liability for purposes of Code
Section 301(b)}2)B).

The Maher case serves to clarify the application of Code Section 301(b)2(B) in a number
of important ways. First, under Maher, the definition of the term ‘subject 10’ is inextricably tied
10 the concept of risk, i.¢ , in order for property distributed by a corporation with respect 1o its
stock to be ‘subject to' a liability for purposes of Code Section 301(b)}(2)B), there must be risk
of loss to the recipient sharcholder. Second, the holding in Mgher did not change the substance
of the 1ax consequences of the transaction in guestion (i ¢., a dividend distribution from
corporation to the taxpayer), but merely spoke to the matter of when property that is legally
subject to a liability can be treated as subject 1o a liability for purposes of Code Section
301(b)}(2)(B). Finally, there is the matter of how the IRS approached the Maher transaction
itself In this regard, it is interesting that the IRS did not assert that a dividend occurred when the
lien on the residence was released by the lender. Sce, Il E, below
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The instant case is readily distinguishable from Mgher. In Mgher, the property in
question was tenuously attached to a blanket lien on all of the property owned by the distributing
corporation. In the instant casc a lien was specifically applied by ML to the T-Bills as security
for the Loan to Bryan. This lien survived distribution of the T-Bills, and is cited in the Loan
documents [In addition, a1 all times relevant hereto the T-Bitls acted as the primary collateral for
the Loan, in the form of a specifically annunciated pledge and not the result of an indiscriminate
blanket lien on the assets of Bryan.

Under the L.oan there is a ‘real risk of loss” to MJ( In the event of default on the Loan
by the party primarily liable, Bryan, ML looks directly 1o the T-Bills for repayment of the debt

The T-Bills represent a significant portion of the total assets of Bryan. This is in contrast
to the facts in Maher, where the property distributed was of de minimus value relative to the total
value of the assets owned by the distributing corporation. Accordingly, the T-Bills are clearly a
significant asset of Bryan and critical ta ML.'s decision to make the Loan. Should Bryan default,
ML would look to the T-Bills for repayment of the L.oan balance. Therefore, MJG is subject to a
‘real risk of {oss’ were there 10 be a default.

We have been advised that at no time was therc any indication presented that the T-Bills
could, under any circumstances, be released from attachment before satisfaction of the Loan
We understand that ML. provided a discount on the interest rate charged to Bryan in order to
obtain the pledge of the T-Bills. ML would, therefore, not release its security interest in the T-
Bills until such time as Bryan satisfies its debt covenants.

In light of the distinctions between the facts presented in the instant case and the facts
presented in Maher, it is more likely than not that the *facts and circumstances’ test applied in
Maher would result in a conclusion that the T-Bills were distributed “subject to” the Loan. As
discussed above, there is a distinct connection between the Loan liability and the T-Bills, which
is not abrogated for these purposes by application of the factors cited in Maher. Accordingly, it
is more likely than not that the amount of the distribution from Bryan to MJG for purposes of
Code Section 301 would be reduced, dotiar-for-doliar, by an amount equal to the balance of the
Loan from ML 10 Bryan under Code Section 301(b}{2XB)
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S Analogous Provision — Code Section 3%7(c)

Language similar 1o that contained in Code Scction 301(b)2)(B) is also employed in
Code Section 357(c). This language has been subjected to considerable scrutiny by the IRS,
various courts, and commentators. Although Code Section 357(c) applics the “subject to a
liability’ language with respect to contnbutions to a corporation as opposed to distributions from
a corporation, the meaning of ‘subject to’ in the context of Code Section 357(c) provides
analogies to the meaning of ‘subject to’ in the context of Code Section 301(b}(2XB)

In general, Code Section 357(c)(1) requires the recognition of gain in certain exchanges
of property when the amount of the liabilities assumed, plus the amount of the Jiabilities 10 which
the propenty is subject, exceed the total of the adjusted basis of the propernty transferred. Similar
1o Code Section 301(b)2), the precise language of Code Sectton 357(c) refers to two types of
liabilities” those assumed and thnse 10 which the property 5 subject However, the same
outcome is reached regardless of whether the transferee assumes the hability or the property is
merely subject to the liability Treas Reg §1 357-2(a).

The IRS has rejected the argument that because the transferor’s obligation with respect to
certain loans did not change, Code Section 357(c) should not apply to a Code Section 35!
transfer to a controlled corporation of property which was subject to a liability as a result of the
cross-collateralization and cross default agreement in which the transferor remained primarily
liable T AM 964001 The IRS stated that Code Scction 357(c) applies to all habilities 1o
which the 11ansferred property is subject regardless of whether the transferor retains primary
liability afier the exchange or the transferec assumes any liability in the exchange. Ibid., citing
Owen v. Comm'r, supre; Smith v. Comm'r. 84 T.C 889 (1985), Rosen v. Comm’r, 62 TC 11
(1974) Therefore, in the context of Code Section 357(c), transferring property subject 10 2
liability has the same force and effect as if the transferee assumed the liability. If the rule stated
in T.A.M. 9640001 is applied to clarify the meaning of “subject to” in the context of Code
Section 301(b}2XB) in the instant case, the fact that Bryan retained primary liability for the
Loan is of no consequence in determining the amount distributed by Bryan to MJG

As noted above, Code Section 357(c), like (ode Scction 301(b), makes reference to two
distinct types of transfers: (1) thosc in which liabilities are assumed by the transferee, and (2)
thase in which no liability(s) is assumed by the transteree, but in which the property transferred
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is taken subject 10 certain liability(s). As indicated in T A M 9640001 and scveral of the cases
cited therein, the language describing these two types of transfers must be given separate and
distinct effects If it were required that the transferee become primarily liable on the obligation
in order for the transfer of property to be deemed “subject to” a hability for purposes of either
Code Section 357(c) or Code Section 301(b)(2), then the reference to the latter type of transfer
would be rendered superfluous. Both Code Sections of the Code exphicitly provide for two types
of transfers. accordingly, effect must be given to the plain language in both Uode: Section
301(b)(2) and 357(c) which speaks to adjustments when property is transferred “subject to' a
hiabilty Sce. Comm'r v. Asphali Products Co , Ing , 482 US 117 (1987)

6. Recent Legislation Clarifying Definition of “Subject ta a Liability™

On June 25, 1999 H.R. 435, the Miscellaneous Trade and Technical Corrections Act of
1999 (“99 Act™) , was signed into law Sec 3001 of the ‘99 Act clarified the 1ax treatment of
transfers of property to a corporation subject 1o a liability  The effective datc of Section 3001 is
October 19, 1998

Section 3001 modified the language of Code Sections 357, 358 and 368 by striking the
language regarding the transfer of property subject to a liability These provisions generally
provide for the recognition of gain to the transferor (and an increased basis to the transferee) in
certain cases where the amount of liabilities assumed, or the amount of liabilities to which the
transferred property is subject, exceed the basis of the property transferred. Section 3001 also
amended provisions in addition to those found in Subchapter C that required clarification by
striking the phrase *subject to” in Code Sections 584 (involving transfers of Regulated
Investment Companies) and 1031 (related to transfers of ‘like-kind’ property) Section 3001 did
not modify the term as used in Code Section 301(b){(2XB). and Code Section 301 and the related
Treasury Regulations, which address the distribution of property from a corporation to its
shareholders, are oulside the scope of legislation.

The changes in the language of Code Sections 357, 358, and 368 focus exclusively on
transfers of property 10 a corporation. The clarification in the law regarding these Code Sections
strikes all of the language rclating to corporate acquisition of prapery subject to a liability For
purposes of clarity, Section 3001 included a definition of what an assumption of a liability is
with regard 10 both recoursc and non-recourse debt. Additionally, Section 3001 provided a fair
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market value limitation on the corporation’s basis in the property received. In the case where
only a portion of the property securing the liability is transferred and in which the transferor is
not subject to tax on the Code Section 357(c) gain recognized as a result of an assumption of
non-recourse liability by the transferee, there are further limitations on the corporation’s basis in
the property received In such a situation, for purposes of determining the basis of the property
to the recip:ent corporation, the amount of the Code Section 357(c) gain to the transferor is
calculated as if the amount of the indebtedness assumed by the transferee was the ratable portion
of the liability based on the relative fair market values of the collateral securing the deht

Because Section 3001 of the 99 Act was limited to transfers of property (o a corporation
and did not specifically address Code Section 301(b)}2}(B). it is more likely than not that such
legislation will not adversely affect our forgoing conclusions as to the amount of the distribution
of the T Bills for purposes of Code Section 301

7. Summation

It is morc likely than not that the distribution from Bryan to MIG, with respect to MIG's
stock in Bryan, would be reduced dollar-for-dollar by the outstanding balance of the Loan from
ML to Bryan under Code Section 301(b}2)(B).

B. MJG's Tax Basis in the T-Bills

As discussed above, treatment of the distribution of the T-Bills by Bryan with respect to
MIG's stock in Bryan is controlled by Code Section 301 Code Section 301(d) states, in
pertinent parn

(T)he basis of property received in a distribution 1o which
subscction {a) applies shall be the fair market value of such

property.

Contrary to Code Section 301(b)(2), Code Section 301(d) ignores whether liabilities were
assumed in connection with a Code Section 301(a) distribution or whether property received in a
Code Section 301(a) distribution was subject to any liabilities. See, Bittker & Eustice, Federal
Income Taxation of Corporations and Shareholders, 18 22{1] (Sixth Ed., Supp 1998)
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Accordingly, it is more likely than not that MIG’s aggregate tax basis in the T-Bills immcediately
after the distnbution would be $40 million

C.  MIJG'; Basis in Bryan Stock

Under Code Section 301(c), a distribution by a corporation with respect to its stock can
be treated in any of three ways by the shareholder. It can be treated (i) as a dividend (a
distribution of the earnings and profits of the corporation, as defined under Code Section 3106),
(1) as a return of capital resulting in a decreasc in the basis of the shareholder(s)’ stock, or (it} as
a gain from the sale or exchange of property (i ¢, a capital gain) to the extent the portion of a
distribution not treated as a dividend exceeds the adjusted basis of the stock In order {or any of
these three treatments to apply there must be an amount distributed greater than zero Code
Section 301(b) provides the rules for determining the amount distributed for these purposes A
discussed above, in the instant case Code Section 301(b}{2)XB) applies to reduce the amount of
the distribution from Bryan to MJG to $2 million. Accordingly, there is no amount of
distribution to which Code Section 301(c)(2) can apply Accordingly, it is more likely than not
that MJG's aggregate tax basis in the Bryan stock would not be reduced by the distribution of the
T-Bills 10 it subject to the Loan, and would equal approximately 3 38 milhon Consequently, it
is more likely than not that MJG would recognize gain or loss on the sale of such stock to
Paliadium equal to the difference between such tax basis and the amount of cash received

D. jlity of iop 311(b

Under Code Section 311(bX1). if a corporation distributes property to its shareholder
with respect to its stock and the fair market value of the propenty exceeds the corporation’s
adjusted basis, the corporation recognizes gain to the extem the propeny’s fair markel value
exceeds its adjusted basis In other words, a corporation must recognize gain as if the
corporation had sold the distributed propenty to a third party at the property's fair market value.

Code Section 311(b)2), by reference 1o Code Section 336(b), provides that when a
corporation distributes propenty subject to a liability, the fair market value of the propenty is
treated as not being less than the amount of that habitity For example, if a corporation
distributes property with a basis of $80,000 and a fsir market value of $100,000, subject to a
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Liability of $125,000, the distnbuting corporation’s gain puisuant to Code Section 311(b) is
$35,000 ($125,000 less $90,000).

In the instant case, the fair market value of the |-Bills approximates their tax basis. In
addition, the outstanding amount of the Liability is less than the fair market value of the T-Bills.
Therefore, it is more likely than not that Bryan would recognize a nominal amount of gain on the
distribution of the T-Bills 1o MJG under Code Section 31 1(b)

E. Tax uences Upon isfacti Liabiti

1. Constryctive Dividends — In General

The term "dividend' 1s defined in Code Section 316{a) as 2 distribution of propenty by a
corporation to its shareholders cut of its earnings and profits. See also, Guif Qif Corp. v
Comm.1, 89 T.C. 1010 (1987), affirmed 496 F.2d 1384 (3" Cir. 1990). There is no requirement
that the dividend be formally declared or even intended by the corporation. Croft v._United
States, 496 F 2d 1384 (5" Cir 1974); Sachs v. Comm'r, 277 F 2d 879 (5th Cir 1960), affirming
32 T.C 815(1959). Distributions by a corporation are treated as dividends to the sharcholder if
the distributions arc made for the shareholder's personal benefit, the funds need not be
distributed directly to the shareholder. Rushingv Comm'r, 441 F.2d 593 (3" Cir. 1971),
affirming 53 T .C 888 (1969),; Rapid Electric Co v. Comm’r. 6] T.C. 232 (1973) In analyzing
whether a shareholder(s) must be treated as receiving a dividend as a result of a corporate
expenditurc, it must be determined whether the corporate expenditure is incurred primarily for
the benefit of the corporation or primarily for the personal benefit of the shareholder(s). See,
Gulf Oil Corp. v. Comm ', supra (no dividend where payments were for payor corporation’s
benefit), Bittker and Eustice, Federal Income Taxation of Corporations and Shareholders,

98 05[8] (Sixth Edition Supp. 1998)

2. Satisfaction of Liability that Primarily Serves
Ihe Personal interest of » Shareholder

A constructive dividend arises, among other ways, when a corporation satisfies an
obligation of a shareholder or otherwise makes a payment that primarily serves the personal
interest(s) of a sharcholder See, e g, Rev Rul 75-421, 1975-2 CB 108 {(corporatc payment for
valuation services regarding shareholder’s stock in pending reorganization deemed a taxable
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dividend) A clear example of such a constructive dividend is when a corporation satisties a debt
for which a shareholder is primarily tiable and such payment serves no purpose of the
corparation  Sullivan v_Uniled States 363 F 2d 724 (8" Cir 1966), cent denied, 387 U S 905
(1967), Wall v_United States. 164 F 2d 462 (4™ Cir. 1947)

3. Satisfaction of Liability by Corporation

that Serves the Interests of the Corporation

{n cases where a corporation satisfies an obligation that serves its own interest and for
which its sharcholder(s) is secondarily liable, courts and the IRS have consistently held that there
is no constructive dividend Gulf 0il Corp_v. Comm'r, supra, Falkoff v Comm'r, 604 F 24
1045, 1050 (7" Cir. 1979), Rev Rul 69-608, 1969-2 CB 43 In one casc. the Tax Court held
that an indirect benefit to a shareholder as a result of a corporate cxpenditure should not be
treated as a distnbution 1o the shareholder, Dean v. Comm’'r, 9 T.C 256 (1947) (shareholder's
enjoyment of riding horses owned by corporation deemed not a constructive dividend because
the exercise of horses was beneficial to corporation) In another case, the 7 Circuit Court of
Appeals held that when a corporation retired debt owed to a third panty, no constructive dividend
arose even though a sharcholder pledged personal assets as collateral. Falkoff v 1, 604
F 2d at 1050 With respect to shareholder guarantees of corporate debt, the IRS has indicated
that a corporation’s satisfaction of a corporate debt guaranteed by a shareholder does not give
rise to 2 constructive dividend to the guarantor/shareholder See, Rev Rul. 69-608, 1969-2 CB
42, Situation 5. Expanding on the general theme stated above. that an indirect benefit 1o a
shareholder as a result of a corporate expenditure is not sufficient to give rise 1o a constructive
dividend, the [RS has indicated that no constructive dividend can arise where a corporate
expenditure satisfies an obligation for which the shareholder(s) is not personally and
unconditionally liable. |bid., Situation 6.

The Tax Court has also adopted the view that a corporate expenditure, which satisfies an
obligation for which a shareholder(s) is not personally and unconditionally liable, does not give
rise to a constructive dividend 1In Kobacker v. Comm’r, 37 T.C. 882 (1962), a shareholder
personally guaranteed {j.¢ , was secondanly liable for) certain corporate debt. Refusing to find
that the corporation in question was a sham, the court found that the corporation itself was
primarily liable for the debt in question, and that the satisfaction of the debt by the corporation
did not give rise to a constructive dividend to the guarantor/sharcholder
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4, Code Section 301{b}2XB) - [mmediately Before and Immediately Afier

The statutory construction of Code Section 301 (b}2XR) supports the general principles
regarding constructive dividends discussed above Code Section 301(b)(2)(B) states, in pertinent
part, that, for purposes of determining the amount distributed by & corporation 1o its
shareholder(s) with respect to its stock, the fair market value of the property distributed is
reduced by the ™ amount of any liability 10 which the property received by the shareholder is
subject immediately before, and immediately after, the distnibution.” Thus there are only two
points in ime - immediately before the distribution and immediately after the distribution - that
are relevant fur determining the amount of distribution for purposes of Code Section 301 [f
Congress intended that the satisfaction of a liability that, under Code Section 301(b)(2)XB),
reduced the amount of'a distribution, would give rise to a constructive dividend to the recipient
shareholder, 1t would have provided for such treatment in the Code. This intent was not reflected
in the Codc, and. as discussed above, nejther the courts nor the IRS has adupted this view. See,
e.g., Maher v U.S | sypra, (lien to which the property constructively distributed o the
shareholder was subject releascd a little more than one year after date of constructive
distribution, TRS looked to facts and circumstances of onginal constructive distribution, not
subsequent release of lien, 10 find grounds for constructive dividend)

5. lication of Con ve Dividend Rules 1o the Instant Case

In the instant case, Bryan remained primarily liable for the debt secured by the T-Bills at
all times relevant hereto ML made the Loan based on the cash flows of Bryan, and these cash
flows were expected to be the source of repayment of the Loan principal and intcrest As in
Kobacker v_Comm'r, supra, unconditional liability could transfer to MJG only in the event of
default by the corporate debtor, Bryan Thus, Bryan satisfied its own debt, thereby serving a
corporate interest, and MJG was only secondarily liable  As discussed above, satisfaction of a
corporate debt for which a shareholder is secondarily liable does not give rise to a constructive
dividend. Accordingly, it is more likely than not that no constructive dividend would arise due
to the satisfaction by Bryan of the debt owed 10 ML

Were the IRS to take the pusition that the transaction should be viewed as resulting in
MIG being primarily liable for the debt in question, the issue would remain whether the
satisfaction of the debt was in the interest of Bryan or whether it was primarily to serve the
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interests of MJG. An argument that MJG was primarily liable, however, would appear to have
no merit in substance As noted above, ML made the Loan to Bryan based on Bryan’s expected
cash flows The licn against the T-Bills was necessary to secure favorable terms for the debt
From a business perspective, ML would place itself at a distinct disadvantage if it were to lend 1o
MIJG based on the cash flow and assets held in Bryan corporate solution For example, in order
1o service such 2 debt MJG would depend upon dividend distributions from Bryan. The failure
of Bryan 10 satisfy the Loan would expose Bryan's other assets to ML’s claims. Accordingly, in
light of both the form of the L.oan agreement as and between ML and Bryan and the cconomic
substance consistent with this form, it 1s maore likely than not that any such attempt by the {RS to
recast the legal form of the transaction in a2 manner described above would fail

K. Rules Relating to the Limitation of Deductions
1. Sham Transaction, Economic Substance, and Business Purpose Doctrines

There are innumerable cases addressing the judicially developed doctrines of “sham
transaction’, “business purpose”, and “economic substance” One of the most recent attempts to
synthesize the rules appears in “Appendix 1l To JCX-82-99: Description and Analysis of
Present-l_aw Rules and Recent Proposals Relating to Corporate Tax Shelters”, Prepared by the
Staff of the Joint Commitiee On Taxation, JCX-84.99, November 10, 1999 ("JCT Appendix ")

2. “Sham Transaction Doctrine”

With respect to the “sham transaction doctrine”, the JCT Appendix describes two types of
“shams”, “shams in fact” and “shams in substance” The first involves transactions that in fact
never occur. As an example, the JCT Appendix cites Goodstein v Comm'r, 267 F.2d 127 (s
Cir. 1959), in which assets were never purchased and a loan never incurred by the taxpayer
Reference is also made to ASA Investerings Partnership v_Comm’r, T C. Memo. 1998-305,
appeal pending (DC Cir. Dec. 7, 1998) in which a party never actually entered into a partnership
formed to effectuate the transaction. The Transactions described above should not constitute one
or more “‘shams in fact”, assuming that every transaction in fact occurs as described in Pant |
hereof.

With respect to the “sham in substance™ aspect of the doctrine, the JCT Appendix 11 cites
Yoshp v Comm'r. 861 F2d 494 (7th Cir 1988), as an example in Yosha, the taxpayers entered
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into a series of transactions on the [.ondon Metals Exchange (“[.ME™} that were not “shams in
fact” because they actually occurred  The taxpayers, however, were fully protected against loss
through arrangements by the promoter with the LME brokers, and the transactions were
structured so that the taxpayers could not eam a profit from them, i ¢ , as an economic matter the
trades were voided although as a legal and factual matter they occurred.” Thus the taxpayers
were in the position of economically, o1 “'in substance”, never having cnicred into the
transactions. A similar analysis is applied in determining whether a taxpayer is the owner for
U S Federal income tax purposes of a particular asset. Thus, if the taxpayer has none of the
economic risk of an owner and none of the economic benefits of an owner, the taxpayer would
ordinarily not be treated as the owner, i.e the laxpayes’s economic ownership is voided, and
such situations could be viewed as “shams in substance”

We have assumed that neither MJG nor Bryan entered into arrangements that voided the
economic effects of any of the Transactions. Consequently, the Transactions should not
constitute one or more “shams in substance”™ Much confusion about the sham transaction
doctrine has arisen because the courts often treat transactions that faif the “economic substance”™
or “business purposc” doctrines “ as “shams™. In this regard, the JCT Appendix notes:

(T]he delineation between {the sham transaction] doctrine
(particularly as applied to “shams in substance™) and the
“economic substance” and the “business purpose™ doctrines. is
not always clear. Some courts find that if transactions lack
economic substance and business purpose, they are “shams”
notwithstanding that the purported activity actually did occur

Becausc the arrangements to protect agamst loss were arranged by Lhe promoter, the Court was not faced
with addressing the effect of bona fide hedging transactions with unreiaied partics Hedges provided by a
party involved in the trangactions were also viewed as a negative factor in ACM Portnership v. Comm'r,
T.C. Memo. 1998-203, aff"d in part and rev'd 1 part 157 Find 23) (3™ Cyr 1998).
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b. Economic S nce and Busin ) nes

As with the relationship of the sham transaction doctrine to the business purpose and
economic substance doctrines, there is some confusion about the relation of the latter two to each
other Again, the JCT Appendix is helpful in trying to clarify the confusion:

In its common application, the courts ust business purpose
(in combination with cconomic substance. .) as part of a two-
prong test for determining whether a transaction should be
disregarded for tax purposes: (1) the taxpayer was motivated by no
business purpose other than obtaining 1ax benefits in entering into
the transaction, and (2) the transaction lacks economic substance.
[citation omitted]

ICT Appendix, p. -~ This language mirrors the language of the 4th Circuit Coun of
Appeals in Rice's Toyota World. Inc. v. Comm'r, 752 F 2d 89 (4th Cir. 1985)* Consequently,
to determine whether the Transactions will be respected in the instant case one needs to test the
Transactions under ¢ach prong.

() Busincss Purpose

For a transaction to have a business purpose, the Courts have concluded that there
must be a business or commercial reason for the taxpayer to engage in the transaction
independent of the tax benefits that may arise therefrom. See, Friedman v. Comm'1, 869 F.2d
785, 792 (4th Cir. 1989); Rice’s Toyota World, Inc v. Comm_r, supra The existence of such a
purpose was recently addressed in United Parcel Service of America, Ing, v. Comm'r, T.C.
Memo 1999-268.

“To treal a ransaclion as a sham the court must find that the taxpayer was motivaied by R0 business
purposc other than obtaining tax benefits in entering the ransaction, and that the tramkaction has no
ecanamic subsiance bocause no feasonable possibility of profit exists ~ Rice's Tovota Workd, Inc v.
Comm's. 752 F 24 89, 91
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In the United Parcel Service case, the taxpayer tried 10 avad taxation with respect
to certain fees by restructuring them as insurance Economically, the taxpayer was in
substantially the same position as beforc the restructuring, but through the arrangements was able
10 exclude the payments from income The taxpayer put forth a number of purported commercial
reasons for the restructuring of the fees The taxpayer argued that (i) it was required to
restructure the arrangements because such payments would fall afoul of restrictions under some
state insurance laws, (ii) it intended to leverage the profits into the creation of a new reinsurer
that could become a full-line insurer; (iii) by removing the fees from its operating ratios it could
obtain larger rate increases than had it received the fees directly, and (iv) by restructuring the
fees it protected its transportation business from the risk of increased habihittes However, the
taxpayer offered no credible cvidence that the restructuring would in fact achieve goals (i), (i1),
and (iv). The Coun also found that goal (ii) could have been accomplished by merely making an
investment 1n such a reinsurer

Similarly, in Wipn-Dixie Stores Inc. v. Comm’'s, 113 1T C. No. 21 (1999), the
Court disallowed intcrest deductions on policy loans in a COL.I program that insured the lives of
approximately 30,000 workers. The program resulted in a pre-tax loss tor the taxpayer. The
taxpayer argued that (i) the program enabled it to fund costs of one of it benefit programs, and
(11) increased the benefits it could offer to its employees under such program. As to (i), the Court
found that there was no contemporary evidence that it had purchased the COLI policics to
provide such funding; that the COLT policies were not designed to fund such benefits; that the
taxpayer’s CFO never told the entity that was planning the COLI transactions that the purpose
was to fund the benefit program, and that projections showed that the cash flow from the
program was needed to pay future interest and premiums as opposed to being available (o fund
the benefits plan. As to (i1), the Court found that the described additional benefits were not
related to the COLI program.

In Compag Computer Corp v_Comm'e, 113 T.C No 17 (1999), the Court
disallowed foreign tax credits associated with dividends on certain American Depositary
Receipts Among the factors taken into account was that the officer of the taxpayer in charge of
the invesiments made no inguiry into the commercial aspects of the transactions

Lastly, among the more recent cases is ACM Pannership v. Comm'r, supra, and
Saba Partnership v Comm'r. T C Memo 1999-359, involving similar transactions In each
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case, the courts found that the purported busincss purposes of the transactions were unsupported
by the evidence and, similar to the foregoing cases, the individuals involved with execution of
the transaction did not exhibit behavior consistent with trying to achieve the purported

commercial purposes

The common thread in these cases is that to have the requisite business purpose to
support the tax benefits achieved, there must be a purported commercial reason for engaging in
the various transactions, the transaction must be consistent with such reason, and such reason
must be supportable by contemporary evidence, including a showing that the transaction was
handled in a business like-manner This analysis is supported by a number of cases

For example, in Levy v. Comm'r, 91 T.C 838 (1988), the taxpayers entered into a
sale-leaseback of computer equipment for the purported reason of diversifving their business and
investments In upholding the tax benefits the Counrt stated:

Based upon our careful examination of the relevant facts
and cvidence in this case, we conclude that petitioners entered into
the transaction in issue for sound business reasons (namely to
diversify their investments by entering into a legitimate long-term
investment involving the purchase and leaseback of computer
equipment). Petitioners approached the decision to enter into this
transaction in a businesslike manner. Petitioner’s financial advisor
thoroughly and in good faith investigated the proposed purchase-
leaseback transaction. He prepared cash flow analyses which
included the components of the transaction that were critical to
carning a profit on the investment. Those components included the
current fair market value and projected residual value of the
equipment, the fair rental value of the lease, and the rent
participation agreement. He explained to petitioners the
significance of and risks associated with the projected residual
value of the equipment and the rent participation agreement. In
addition, he explained to petitioners the tax consequences of the
transaction. Pctitioners also retained a law firm with expertise in
leasing transactions to investigate the financial status and
creditworthiness of each participant involved in the transaction, to
investigate each participant’s business reputation, and to handle the
legal aspects of this complex transaction
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We are satisfied that petitioners had a good faith and
substantial business purpose for entering into the transaction
Petitioners participated in the purchase leaseback transaction only
after they were convinced that the investment had a reasonable
possibility of producing a profit.

91 T.C 838, 855-856. Similarly see. Pearlsten v Comm'r, T C Memo 1989-621, Rubin v.
Comm’r, T C. Memo. 1989-484.

In Caruth Corp_v. Comm’r. 865 F 2d 664 (5th Cir 1989), aff'g 688 F Supp. 1129
(N D. Tex. 1987), the issue was whether a charitable contnibution would be allowed for a
contribution of stock of a controlled corporation 10 a charity afier the dividend was declared. but
before the dividend record date The Court upheld the deduction in part upon finding that lag
between the declaration and record dates had a business purposc

[ Taxpayer] contends that the distinction between the two
dates was designed to encourage his nephews . to sell their shares
to him.. The lag between the declaration date and record dates
was designed to give the nephews an opportunity to sell. The plan
failed in this respect; the nephews held their shares

The district court made a factual finding that the {taxpayer]
wished to buy out his nephews’ interests in North Park
Incorporated, and that he believed declaration of a dividend might
facilitate this objective We review these findings pursuant to the
clearly erroneous standard, and find clear support in the record.
With these factual findings in place, we believe it obvious that the
distinction between declaration and record date did, as [taxpayer)
contends, serve a legitimate business purpase.

Lastly, it should be noted that a transaction can have an appropriate business
purpose even if the transaction itself does not generate a profit. See, Caruth v, Comm'r, supsa,
Hom v. Comm't, 968 F.2d 1229 (D C Cir 1992).

(ii) Economic Substance

It is well established that a (ransaction or series of transactions will not be
respected for tax purposes unless the transaction or transactions have economic substance
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separate and distinct from the econom:c benetit derived from tax reduction See, Gregory v
Helvering, 293 U S 465 (1935). Transactions failing to meet this standard lack the requisite
“economic substance” {often interpreted as a having a reasonable possibility of pre-tax profit)
will not be respected for tax purposes. However, the Supreme Court has held 1hat a transaction
should be respected if it has “economic substance which is compelled or encouraged by business
or regulatory realities, is imbued with tax-independent considerations, and is not shaped solely
by tax-avoidance features that have meaningless labels attached ™ Frank Lyon Co. v. U S, 435
US 561,583-584 (1978). Thus, transactions have been upheld where the transactions were
designed to achieve a tax benefit, but were endowed with positive pretax economics See, eg.,

Northern Indiang Public Service Company v Comm'r, 105 T C. 341 (1995). aff'd t15 F.3d 506
{7th Cir 1997).

The Yoshg decision articulated the standard slightly differently

A transaction has economic substance when it s the kind of
trensaction that some people enter into without a tax motive, even
though the people fighting to defend the tax advantages of the
transaction might not or would not have undertaken it but for the
prospect of such advantages—may indeed have had no other
interest in the transaction.

Yosha v_Comm’r, 861 F3rd 494, 499 (supra)

It should be noted that a taxpayer nced not be correct in its judgment of possible
economic benefits, only reasonable or rational Profit motive depends on the taxpayer's
subjective and good faith intent to eamn a profit Finoli v Comm'r, 86 T.C. 697, 722 (1986).
The fact that a venture fails to produce a profit in the anticipated amount or at all does not
indicate that the venture was not profit-motivated. King v. U.S., 545 F 2d 700, 708 (10th Cir.
1976) However, that profit potential cannot be illusory. In ACM Partnership v. Comm'r, supra,
the Tax Court found that at the time it entered into the partnership, the taxpayer’s only real
opportumty to earn a profit was through an increase in the credit quality of the issuers of certain
notes, or a 400-500 basis point increase in 3-month LIBOR interest rates. The court found no
impact on credit quality was possible as the lenders were extremely highly rated at the time of
the transaction Moreover, the coun did a 6-year review of 3-month LIBOR rates and did not
find an incrcase of even 300 basis points in the necessary time frame. Since the analysis of the
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historical data showed no reasonable basis for expecting a profit, the court ruled against the
taxpayer “We do not suggest that a taxpayer refrain from using the tax laws to the taxpayer's
advantage In this case, however, the taxpayer desired to take advantage of a loss that was not
economically inherent in the object of the sale, but which the taxpayer created artificiaily
through the manipulation and abuse of the 1ax laws. A taxpayer is not entitled to recognize a
phantom loss from a transaction that lacks economic substance™ In i1ts analysis, the Third
Circuit focused upon the foregoing finding of the Tax Court, stating

Tax losses such as these, which are purely an artifice of 1ax
accounting methods and which do not corespond 1o any actual
economic losses, do not constitute the type of ‘bona fide’ losses
that are deductible under the Internal Revenue Code and
regulations.

The Third Circuit also noted:

{O]n November 3, 1989, [the partnership] invested $175
million of its cash in private placement Citicorp notes paying just
three basis points more than the cash was earning on deposit, then
sold the same notcs 24 days later for consideration equal 1o their
purchase price, in a transaction whose terms had been finalized by
November 10, 1989, one week after ACM acquired the notes.
These transactions . . . offsct one another and with no net effect on
ACM's financial position

See also, Saba Patpership v. Comm’r, supra, Merryman v. Comm'r, 873 F.2d 879 (5th Cir.
1989) (conduit partnership without economic substence disrcgarded).

In Compa, ter _v. Comm'r, supra, in addition 10 finding no business
purpose for the transactions, the Tax Court also found a lack of economic substance. This was
because as the transactions were designed and exccuted, the taxpayer was bound to suffer a pre-
tax loss. The Tax Court reached a similar conclusion for the same reason in Winn-Dixie Stores

v_Comm’'r, supra

From these cases it appears that the “substance™ necessary to meet the
requirements of the “‘economic substance™ doctrine is somewhat different from the “substance”
required under the “sham i substance” doctrine  As discussed above. the latter requires that the
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transaction have the cconomic consequences consistent with what the transaction purports (o be:
Does the taxpayer really have the economic incidents of ownership if the taxpayer purports to
own the asset? The former requires that, having passed the “sham in substance™ test. the
transaction make economic sense. Does the have a reasonable possibility of economically or
commercially benefiting from the transaction without regard 1o tax benefits”?

Despite being inconsistent with the economic substance cases, one case has
suggested that there must be not only a reasonable possibility of making a profit, but the
possibility must relate to a profit that is greater than de minimis. See, Sheldon v_ Comm’r. 94
T.C. 738 (1990} as discussed below * A handful of other decisions have indicated that the coun
should consider whether the profit motive for a transaction was greater or less than the tax
motive See, ey, Fox v. Comm’r, 82 T C 1001 (1994), Estate of Barop v_Comm'r, 83 T.C. 542
(1984), af"d, 798 F 2d 65 (2d Cir. 1986) However, to date these cases appear 1o represent a
minority view. Thus, the tax benefits achieved in a transaction should not be denied under the
economic substance doctrine mercly because the transaction’s principal purpase was to achieve
such tax benefits Sce, e.g, Nonthern {ndiana Public Service Company v_Comm'r, supra
Congress has precluded such a broad test for all disallowance by incorporating such a principal
purpose test into specific Code Sections such as Code Section 269  Long-standing judicial
authority has also recognized that “any one may so arrange his affairs that his taxes shall be as
low as possible™ Helvering v. Gregory, 69 F 2d 809 (2d Cir. 1934) See also, Cottage Savings
Association v. Comm’r, 499 U.S. 554 (1991), invotving a transaction exccuted solely for 1ax
purposes

; On December 23, 1997, the IRS issued Notice 98-S, announcing that the IRS will 1ssue regulanons
cffective on and afier such date dealing with foreign laxes paid or accrued in connection with cortain
sbusive transactions. Such transactions were described as those in which the anficipaied coonomic benefits
are insubstantial in relationship 1 the anticipated tax benefits. 11 is curmmently uncertain as 10 when or
whether such regulations will be issued, the criteria they will establish with Tespect to the insubstantiality of
anticipeted cconomic benefits, or whether such regulations will have application beyond the area of forcign
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¢.  Condusion

Based upon the assumption that MJG and Bryan each have a bona fide expectation of
profit or other commercial reason for participating in the Transactions in the manner in which
they have done so, it is more likely than not that the transactions described heremn would have the
requisite economic substance and business purpose to be respected under the authorities
discussed above.

2. Code Section 165c}(2)

Notwithstanding that the transactions described herein have the requisite economic
substance, where applicable. Code Section 165(c) imposes additional hmitations on the ability of
individuals to claim losses.

If an individual incurs a loss from the disposition of the assets in the individual’s trade or
business, Code Section 165(c)(1) generally permits the allowance of such loss. [n determining
whether such a business exists, the courts have required that the criteria of Code Section 183 be
met. See, Farmer v Comm’y, T C Memo 1994-342.

Code Section 183(a) and Treas Reg §1 183-1 requires that the activities with respect to
which the loss relates be activities engaged in for profit  There has been substantial litigation’
regarding whether such motive exists These cases have established that a taxpayer need only
have a good faith expectation of earning a profit from the activities undertaken. Sec, e.g., Buiger
v. Comm’r, 809 F 2d 355 (7th Cir. 1987); Johnsonv U S 11 CL. Cr. 17 (1986).

If an individual incurs a loss from the asscts in a transaction which does not involve the
individual's trade or business, Code Section 165(¢)(2) and Treas. Reg. §1 165-1(e) require, like
Code Section 183(a) and Treas. Reg §1.183-1, that the loss be incurred in a transaction entered
into for profit Thus, these statutory and regulatory provisions mirror the Code Section 183
standard

Notwithstanding the parallel nature of Code Section 183(a) and Code Section 165{c)2),
the courts have imposed a judicial gloss that appears to create a standard higher than that
imposed by the statutes, i e, that the taxpayer’s profit motive be the “primary” motive for
entering into the transaction. The first case that did so was Fox v. Comm’r, 82 T C 1001 (i987)
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The Tax Court in Fox derived this primary profit motive test from a footnote in Helvering v,
National Grocery Co., 304 U.S. 282, 289 n 5, reh’g denied, 305 U S. 669 (1938), which involved
the constitutionality of the imposition of the accumulated earnings tax. The footnote stated in

relevant pan.

Similarly, the deductibility of losses under [Code Section
165(c)(2)] may depend upon whether the taxpayer’s motive in
entering into the transaction was primanly profit.

In addition, the Tax Court in Fox relied on an earlier Tax Court case involving the
deductibility of a loss under Code Section 165(c)(2), Smith v Comm’r, 78 T.C. 350 (1982) In
Smith, however, the Tax Court did not impose the “primary™ test articulated in Fox, but rather
stated at p 391

The mere fact that petitioners may have had a strong tax avoidance
motive in entering into their commodity tax straddles does not in
itself result in a disallowance of petitioners’ losses under Section
165(c)(2), provided petitioners aiso had a non-tax profit motive for
their investrnents at the time. See, Kpetschy, U. 8., 172 Ct. Cl.
378, 348, F. 2d 932, 936-937 (1965). Such hope of deriving an
economic profit aside from the tax benefits need not be reasonable
so Jong as it is bona fide See, Bessenyey v Comm'r, 45 T C. 261,
274 (1965), aff"'d 379 F.2d 252 (2nd Cir. 1967).

Both the Fox and Smith cases, as well as the bulk of subsequent cases involving the application
of the “pnimary”™ standard, arose in connection with commodities straddle transactions in which
looking at the transactions as a whole, the taxpaver had little or no opportunity to carm any
meaningful profit.° In addition many of the decisions were Memoranda decisions of the Tax

¢ The Tax Court in Stigldog v. Comm'r, 94 T C 738 (1990), applied these principles wheren certain of the
wansactions before the Count the laxpaycr demonstrated that it could have made a profit. The Tax Coun
dened the claimed deductions stating that' ~|i)n instances where intermediate repos would have or did
pencraie some form of fpositive) carry. these amounts were nominal, cither fixed or short ictm and sable
and. in any cvent merely reduced the fixed losses by relatively insignificant amounts.” It is uncertain
whether the Sheidon case has added an additional dimension to the economic profit motive anaiysis by,
effectively, requining a profit (o be greater than “de mmnimus™ or “nominal”™ In assessing this pownt it should

(continued )
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Court.” Neither the Knetsch case nor the Bessenyey case cited by the Tax Court in Smith
required the profit motive of the 1axpayer to be the primary standard for engaging in the
transactions in issue, although the Knetsch decision did refer to the National Grocery Co.
Supreme Court decision discussed above.

When a court has thoughtfully attempted to deal with the primary standard, the results
have often vielded confusion For example in Nickson v Comm's, 962 F 2d 973, 976 (10th Cir.
1992), a case involving the application of Code Section 183, the court first appeared to apply the
primary standard by requiring that the taxpayer engage in the transaction with the “dominant
hope and intent to realizing a profit”, but then went on to provide that “the determination crucial
to the instant case [is]-whether the taxpayers had an actual and honest profit objective.” See
also, Nickerson v. Comm’r, 700 F 2d 402, 404 (7th Cir 1973) This confusion in part may be
due to the fact that in Fox v. Comm’r, supra. which first applied the primary standard in the
context of Code Section 162(c)(2), the taxpayer’s had little or no opportunity to make more than
a relatively small fixed economic profit from the commodity straddle transactions into which the
taxpayer entered. Such a situation is unlike the instant case in which, based on the
representations that we have received, the parties entered into the transactions with the
reasonable possibility of making a reasonable profit from investment in the Assets. Such a profit
potential is more analogous to the situation in Smith y Comm’r, on which the Fox case relies.
Although the matter cannot be exactly free from doubt because of the factual naturc of the
inquiry, on balance, it is more likely than not that the requisite profit motive exists to support the
deduction of any loss on the disposition of the Bryan siock under Code Section 165(c)2)

{...conunued)

be noted that the Tax Court uhimately found that cven what nominal prefil there was in Sheldon was
absorbed by losses on refated and. arguably, imegrated transactions. 94 T.C. 738, 768 and 769. Sce also.
Est of Baron y_Comm'r, 83 °T.C 542, af"d 798 F.2d 65 (2d Cur 1986). See, Notice 98-S, discussed at
footnote 2.

In asscssing whether the requisitc profit motive exists. all of ihe fees incurred in engaging 1n the
transactions will have to be takem into account See. Al ip v. Comm’r, supra
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3. Application of Step Tran ion Doctrine

a. Generally

The step transaction doctrine is a judicially created concept, which treats a series of
separate steps as a single transaction when the steps are integrated parts of a single plan. The
purpose of the step transaction doctrine is to prohibit the breaking down of an integrated
transaction into independent steps or, conversely, to combine separate steps in determining tax
consequences. The substance of each of a series of steps will be respected, and not integrated if
each step has independent economic significance, is not subject to attack as a sham, and 1s
undertaken for valid business purposes

If the step transaction doctrine is successfully asserted, MJG’s investinent in Bryan, the
Loan by ML to Bryan, and the distribution of the T-Bills by Bryan to MJ(; could be integrated
imo a single transaction. As a result, the Transactions could be recast to trear the Bryan as
distributing the T-Bills, unencumbered by the Loan, to MIG

A seminal case on the step transaction doctrine is Zeng v_Quinlivan, 213 F.2d 914 (6"
Cir. 1954) In that case, the taxpayer wished to sell her stock in a corporation in which she was
the sole stockholder Because the buyer did not want to purchase all of her stock, the parties
agreed thai she would sell him part of her stock and the corporation would redeem her rémaining
shares. While the District Court held that the distribution of substantially all of the eamings and
surplus of a corporation was essentially equivalent 10 a dividend, the Sixth Circuit reversed and
found that the redemption and sale steps were part of an integrated plan to liquidate the
taxpayer’s holdings in the corporation, and therefore, the redemption was not essentially
equivalent to a dividend

While courts have not agreed on a single test or standard for determining when and how
to apply the step transaction doctrine, there arc three tests that are most often used by the courts
These are the “binding commitment” test, the “mutual interdependence” test, and the “end
result” test.
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b. Binding Commitment Test

The binding commitment test, introduced in Comm'r v. Gordon, 391 1J.S 83 (1968), 15
the most restrictive of the tests. Under this standard, steps are integrated when a binding
commitment is present Otherwise, courts will usually apply one of the other tests We
understand that MJ( and Bryan were not legally obligated 10 undertake all or any of the
transactions Consequently, it is more likely than not that this test would not apply

<. Mutusl Interdependence Test

The mutual interdependence test requires inquiry as to whether on a reasonable
interpretation of objective facts the steps of 4 series of transactions are so interdependent that the
legal relations created by one transaction would have been fruitless without a completion of the
series See, Kipg Enterprises, fnc v U S 4183 2d 511 (Ct Cl 1969). See also, Redding v
Comm’r, 30 F 2d 1169, 1177 {Tth Cir 1980), cert. denied 450 U S 913 (1981), Dyess v.
Comm'r, T.C. Memo. 1993-219 In Associated Wholesale Grocers, Inc v, U S, 927F.2d 1517
(10" Cir 1991), the court applied the mutual interdependence test to integrate the transactions at
issue. The facts in that casc involved the taxpayer’s sale, by means of 2 taxable merger, of a
subsidiary which owned stock of & second-tier subsidiary and other assets to an unrelated
corporation, followed immediately by a purchase by the seller of alt the assets previously owned
by the merged subsidiary except for the stock of the second-tier subsidiary. The taxpaver
characterized the two transactions in accordance with their form and recognized a loss on the
taxable merger. By integrating the two transactions, the IRS characterized the transactons as a
liquidation of the subsidiary on which no loss was recognized as a Corp. entirely contingent on
the sale of assets, as evidenced by the fact that the merger agreement stated that it would
terminate if the plan of reorganization (the terms of which included the sale of assets step) was
not effectuated. The court also based its holding on the fact that virtually no time passed
between the steps.

In American Bantam Car Co. v CIR, 11 T C 397 (1948), the Tax Court refused 1o apply
the step transaction doctrine in holding thai a transfer of property to a controlled corporation was
tax-free even though the transferors were subsequently divested of the requisite controlling
ownership interest through assignment of shares to underwriters Shares of common stock were
to be transferred 1o the underwriters upon their placement of preferred stock in the corporation
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The court distinguished two prior cases in which the mutual interdependence test was used to
apply the step transaction doctrine. In the prior cases, the assignment of shares received in a
reorganization was not discretionary and the taxpayers were bound unconditionally. In
American Bantam Car, however, the taxpayers had complete ownership of the shares received
and the subsequenl assignment was merely part of a general plan. The court stated that “[a]t
most, there was an informal oral understanding of a general plan contcmplating the organization
of a new corporation, the exchange of assets for stock, and marketing of preferred stock of the
new corporation to the public” Id at 405 The court held that a8 mere informal oral
understanding of a general plan is insufficient to result in the application of the step transaction
doctnine.

In McDonald’s of 1llinois v Comm'r 688 F 2d 520 (7lh Cir. 1982), the Seventh Circuit
reversed the Tax Court’s holding that the transactions at issue should not be stepped together
The taxpayers merged their restaurant franchises into McDonald's in exchange for McDonald's
stock which was unregistered when received but would be registered (and, hence, transferable)
shortly thercafter. While the taxpayers fully intended to and eventually did dispose of their
McDonald’s stock, they were under no legal obligation 10 do s0. McDonald's, desiring a stepped
up basis in the assets acquired, argucd that the step transaction doctrine was applicable and,
therefore, the continuity of interest requirement for an “A” reorganization was not satisfied. The
Tax Court in McDonald's of Zion v. Comm’r. 76 T C. 972 (1981), had applied the mutual
interdependence test and held that the discretionary nature of the sale by the taxpayers and the
fact that the merger was not contingent on the subsequent sale indicaied that the transactions
were not interdependent. The Seventh Circuit reversed, stating that the Tax Court’s
mterpretation of the mutual interdependence test looked more like the binding commitment test.
The Seventh Circuit stated that the mutual interdependence test is more practical and less
legalistic than the binding commitment test, and that the focus of the former test is on the
relationship between the steps. Accordingly, the court applied the step transaction doctrine to
combine the merger and the subsequent salc because the facts indicated that the merger would
not have taken place if the taxpayers were unable 10 subsequently dispose of their stock

The facts in Penrod v CIR, 88 T.C 145 (1987), also involved the acquisition by
McDonaid’s of franchises in exchange for McDonald’s stock  The key difference from
MgcDonald's of Zion was that the taxpayers did not originally intend to dispose of their stock.
The court rejected the IRS’ claim that the merger and subsequent sale should be stepped
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together. It looked at the intent of the parties in applying the mutual interdependence test and
held that the step transaction doctrine did not apply

We do not believe that the steps in the instant transactions would be found to be mutually
interdependent. In ] holesale Grocers. the step transaction was applied because the
sale contract stated that it would terminate if the merger was not effected and because there was
virtually no time between the steps. Morcover, as in American Bantam Car, MJG was exposed
to al! of the risks inherent in holding a position in a venture such as Bryan, subsequent
distribution of the T-Bills cannot be said to be more than part of a general plan since the T-Bills
themselves were subject to substantial erosion due to possible losses within Bryan Although
MIJG gained a tax benefit from the distribution of the T-Bills encumbered by the Loan and
Bryan's subsequent repayment of the Loan, it cannot be said that the transactions described
above were fruitless without the distribution of the T-Bills. At most, there was an informal, oral
understanding of a general plan, which included the possibility Bryan would distribute the T-
Bilis to MIG  Furthermore, as stated abovc, there were no agreements that made the transactions
dependent or contingent on each other. Unlikc McDonald's of Zign, it cannot be said that the
transactions described above would not have taken place but for the subsequent distribution of
the T-Bills

It should be noted that the IRS, in Rev. Rul. 79-250, added an additional business
purpose element to the mutual interdependence formulation, i.e., that each step must be
undertaken for a separate business purpose. Rev Rul 79-250, 1979-2 CB 256. This Ruling has
since been modified by Rev. Rul. 96-29, 1996-1 CB 50 That Rev. Rul. emphasizes that the
central holding in Rev. Rul 79-250 is unique 10 reorganizations under Code Section 368(a)1)(F)
and the Rev. Rul 79-250 is not intended to reflect the application of the step transaction doctrine
in other contexts The courts have also been inconsistent in the degree to which they have
analyzed or even acknowledged the importance of business purpose in the step transaction
analysis. See. Associated Wholesale Grocers Ing. v_Comm'r, 927 F.2d 1517 (0™ Cir 1991).
Because cach of the transactions undertaken by the parties 10 the instant transaction was
supported by 2 reasonable expectation of profit, we believe that an analysis of business purpose
in this context could only buttress a conclusion that the steps were not interdependent. However,
we do not believe that the existence of a business purpose precludes the application of the step
transaction doctrine
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Based upon the foregoing and on the representation of MJG and Bryan that neither was
obligated to engage in any transaction upon the completion of any other transaction, it is more
likely than not that cach step undertaken by the parties to the Transactions would be viewed as
independent from the others and consequently it is more likely than not that the “mutual
interdependence” formulation of the step transaction doctrine would not be applicable to the
transactions

d. End Result Test

The end result test, which ts the most frequently used of the three formulations of the step
transaction doctrine, combines purportedly separate business transactions into a single
transaction when 1t appears that they are rcally component parts of a single transaction, intended
from the outset to he eifected for the purpose of achieving the ultimate result  This test makes
intent a necessary eicment for the application of the step transaction doctrine  See, Brown v.
US., 782F 2d 559 (6™ Cir 1986).

The end result test has been applied in numerous cases dealing with stock redemptions, in
which the courts have found an integrated transaction when * the redemption occurs as part of a
plan which 1s firm and fixed and in which the steps are clearly integrated " Niedermever v
Comm’r, 62 T C 280 (1979) aff'd per curiam, 535 F 2d 500 (9"‘ Cir. 1976), cert. denied, 429
U.S. 1000 (1976); Leleux v. Comm'r, 54 T C. 408 (1970); Bleily. ishaw v Comm’r, 72
T.C. 751 (1979). The fact patterns in a number of these cases address whether shareholders
involved in several different redemptions of their stock have had in place an integrated plan with
respect 1o such redemption, causing such shareholders to qualify for sale treatment with respect
10 the redemptions

In Bleily & Collishaw, supra, the taxpayer corporation, a construction contractor, owned
30% of a subcontractor with which it did business. The other shareholder of the subcontractor
wanted sole control and taxpayer agreed to sell all of its shares to the corporation  The
subcontractor did not have enough cash to repurchase the shares at the time, but cxpected 1o eam
sufficient funds over the next 6 months. The parties agreed that the subcontractor would
repurchase all of the stock held by taxpayers as funds became available In integrating the
transactions. the court held that there was a firm and fixed plan to redeem all of the taxpayer’s
shares and upheld the taxpayer’s exchange treatment on each partial redemption transaction

NYLIBI 675334 1

M0303708



Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 217 of 265

BROWN & WOOD LLP

Bryan Medical, Inc
Mr. Mark Gainor
December 31, 1699
Page 37

Roebling v Comm’r, 77 T C 31 (1981), involved the redemption of a company’s
preferred stock as part of a recapitalization To this end, the company redeemed a set number of
shares each year. The taxpayer offered to and did have a portion of her shares redeemed each
year t0 the extent that otber prefested shareholders did not offer their shares for redemption A
provision to this ¢ffect was included in the corporation’s articles of incarporation  The Tax
Court found that there was a fitm and fixed plan to redeem all of the shares of the 1axpayer, and
upheld the taxpayer’s exchange treatment.

Courts have found a series of redemptions to be part of a single integrated plan in other
cases Sec, [JS_v Carey 289 F 2d 531 (8™ Cir. 1961); Monson v. Comm'r, 79 T C 827 {1982),
Howell v. Comm’r, 26 ' C 836 (1956) aff d, 247 F 2d 156 (9™ Cir. 1957); Tiffany v Camm’r,
16 TC 1443 (1951} In all of these cases, a complete termination of the taxpayer's interest was
the end result of the rransactions and capital gain treatment was appropriatc. In Howell v.
Comm'r, supra. for example, where some of the taxpayers did not have a complete termination, a
fixed and firm plan was not found, and yet the taxpayers received dividend treatment

in many other redemption cases, the courts did not find a fixed and firm plan In
Niedermeyer v Comm's, supra, the taxpayers owned a portion of the common stock and
preferred stock of a closely held corporation. They sold their common stock to a corporation that
was controlled by their sons Three months later, they donated their preferred stock to a charity,
as they had done previously. The taxpayers claimed that these dispositions effected a complete
termination of their interest in the corporation and should be integrated into a single transaction.
The Tax Coun disagreed. finding that there was no indication of a fixed and firm plan in this
case The court said, that while a plan does not “need to be in writing, absolutely binding, or
communicated to others,” such factors tend to show a plan which is fixed and firm

In Leleux v. Comm’r, supra the court reached a similar conclusion Following an
accident for which the corporation faced potential liability, the taxpayers (a husband and wife)
decided 1o redeem as much of their stock as possible While the pasties never adopted a formal
plan, the taxpayers claimed that there was a “gentleman’s agreement™ to redeem their stock
Over a three year period, a series of redemptions occurred which decreased the taxpayers’
interests in the corporation from 86 3% 1o 53 5% However, the court held that the redemptions
were essentially equivalent to a dividend, because there was not a fixed and firm plan with
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clearly integrated steps  In addition, the court noted that there was a lack of intent to terminate
the shareholders” interests.

In Johnson v_ Comm'r, 78 T.C 564 (1982), the taxpayer owned stock in a corporation
that underwent a reorganization following a dispute between its two major shareholders As part
of the reorganization, taxpayer received new common shares and a large cash distnbution In
addition, the agreement between the two major shareholders required one of the major
sharcholders to tender an offer to purchase the new common shares of all of the other
shareholders. The other major sharcholder was required under the agreement to tender its stock
pursuant to this offer. The taxpayer, however, decided to sell a portion of his new common stock
to the major shareholder and tried to characterize the income from the reorganization and sale as
deriving from a single transaction I'he Tax Court held that these transactions were not part of an
integrated plan because the taxpayer was under no obligation to tender the shares

Other cases in which a court refused to find an integrated plan include Benjamin v
Comm’'y, 66 T C 1084 (1976), and Johnston v. Comm'r, 77 T C 679 (1981) However,
Niedermeyer v. Comm'r, supra, is significant as the only case wherc the court refused to
integrate the steps of a iransaction when a complete termination of interest occurred.

The IRS has ruled on this issue as well. InRev Rul 77-226, 1977-2 CB 90, the taxpayer
corporation purchased $1 million of shares in X Corporation following X Corporation's
announcement that it would repurchase its shares. X Corporation then redeemed 20% of the
purchased shares, and the taxpayer reported the proceeds as a dividend and claimed a dividends
received deduction (a ‘DRD’) Two weeks later, the taxpayer sold the remaining shares on the
open market, claiming a capital loss due to the carryover of basis from the previously redeemed
shares. Without explanation, the IRS held that these two transactions were part of an integrated
plan, and must be considered together. Accordingly, the taxpayer was denied the dividends
received deduction and suffered no loss on the later sale.

The step transaction doctrine was also applied in a General Counsel Memorandum where
the taxpayct purchased $3 million in shares of a merger target and then surrendered its stock for
$1.5 million cash and $2 million in acquirer stock pursuant to the merger GCM 39290 (1/4/84)
The taxpayer characterized the $.5 million in gain as a dividend eligible for the DRD. The
taxpayer then sold its remaining stock within three months on the open market for an amount
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roughly equal to its basis. The taxpayer had engaged in a pattern of similar transactions in prior
years. The IRS ruled that the facts show that the taxpaver had the intent to dispose of all of its
shares soon after the merger and therefore, the transactions should be integrated In support of
this conclusion, the IRS noted that most of the gain was from the dividend that it claimed it
received, while the gain, if any, from an increase in the price of the stock was “minuscule”

Both Rev. Rul. 77-226 and GCM 39290 ignore the fact that the sales following the
redemptions were voluntary and thus are unrelated Both fact patterns are similar to the facts in
Johnson, where the taxpayer sold some stock received in a recapitalization  The court held that
there were separate transactions because the taxpayer was under no obligation to redecm his
shares; nor were the taxpayers in Rev Rul 77-226 and GCM 39290. Arguably, the result in
GCM 39290 might have been different had the taxpayver's past conduct not indicated the
existence of a plan

Lastly, notwithstanding the scemingly broad scope of the end-result formulation, the
courts have recognized a significant limitation on its application This was articulated by the Tax
Court in Esmark, Inc v_Comm’s, 90 T.C. 171, 195 (1988), aff"d without published opinion, 886
F 2d 1318 (71h Cir. 1989), wherein the court siated: “[The IRS’s] recharacterization does not
simply combine steps; it invents new ones. Courts have rcfused 1o apply the step-transaction
doctrine in this manner.” 90 T.C a1 196. In suppont of its conclusion, the Tax Court cited,
among a number of other cases, Grove v. Comm'r, 490 F 2d 241 (2nd Cir. 1973), aff'g, T C.
Memo. 1972-98

The Esmark case is of particular relevance in the instant case In Esmark, the taxpayer
desired to dispose of certain unwanted businesses. The taxpayer and its advisors formulated a
plan to contract its capital structure through a redemption of its outstanding shares by having a
third party tender for a portion of the taxpayer’s outstanding shares and then tender the acquired
shares for an assct, stock of a wholly-owned subsidiary. of the taxpayer. In addition to achieving
the desired business results, the proposal was tax efficient, because, under law as then in effect,
the exchange of its subsidiary’s stock for its outstanding shares would have been tax free to the
taxpayer, whereas a sale of the subsidiary’s stock for cash, which cash could then have been used
for a self-tender, would have produced a taxable transaction
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Concluding that the step-transaction doctrine could not be applied 10 so recast the
transaction, the Tax Court recognized that the reduction of taxes was a significant factor in
structuring, the transaction and that Mobil’s tender offer was part of an overall plan  The court
also recognized that Mobil, not the taxpayer, had borme the economic cost of the tender offer and
that Mobil's ownership of the Esmark shares, “however transitory”, must be respected 90 T.C.
at 198. Esmark has recently been followed by the Tax Court in Turner Broadcasting Company
v Comm’c, 111 T C 315(1998), in which the Tax Court stated.

Even if alternative explanations are available to account for the
results of a transaction, this Court will not disregard the form of
the transaction if it accounts for the transaction at least as well as
alternative recharacterizations

To be compared to the Tex’s Court’s decision in Esmark, is its decision in Idol v,
Comm’r, 63 T.C. 444 (1962), aff"'d 319 F 2d 647 (8th Cir 1963). which was distinguished by the
Tax Court in Esmark [n Idol, the taxpaver wished t0 withdraw cash from his controlled
corporation as a capital gain, rather than as a dividend To achieve this result, the taxpayer sold
shares of stock to a third party who had an interest in acquiring certain of the corporation’s
assets On the same day, 1dol caused the corporation 1o exchange such assets for the recently
purchased shares of stock Furthermore, the stock purchase agreement contained a provision
pursuant to which the taxpayer agreed to cause a redemption of the shares for the desired assets
and a provision pursuant to which the share purchaser agreed nol to be represented on the
corporation’s board of directors or take a role in management (Although not specifically
addressed by the Tax Court, these provisions in the sales agreement would arguably have fallen
within the “binding commitment” formulation of the step transaction docirine.) Furthermore, the
record disclosed that the stock purchaser had previously expressed no interest in acquiring the
corporate stock and only wished to acquirc asscis Based on these facts, the Tax Coun
concluded that the form of the transactions should not be respected and that the transactions
should be recharacterized as a sale of the assets by the corporation 1o the stock purchaser
followed by 2 dividend to the taxpayer. In distinguishing Idol. the Tax Court in Esmark focused
on the fact that the stock seller never effectively divested himseif of the ownership of the shares
that he nominally sold and that the stock purchaser cffectively merely purchased the
corporation’s assets. whereas in Esmark, the parties changed their econoemic position through
their participation in the transactions consistent with the transactions’ form

NYLIBI 6753344

MO0303712



Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 221 of 265

BROWN & wWOOD LLP

Bryan Medical, Inc
Mr. Mark Gainor
December 31, 1999
Page 41

The National Office of the IRS has also recognized the premise of the Esmark case, i ¢,
that the step-transaction does not permit the creation of new steps or the reordering of existing
steps, in a series of Technical Advice Memoranda. See PLR 8815003 (12/11/87), PLR 8738003
(5/22/87), PLR 8735007 (5/28/87) and PLR 8735006 (5/18/87). Each involves the acquisition of
a corporation’s outstanding debt by an unrelated underwriter, the exchange of debt for other
securities of the corporation, and the sale of such other securities by the underwriter to the
public In each case, the Technical Advice Memoranda concluded that the end result formulation
does not require that the transactions be stepped together

To be contrasted to the Esmark case are the more recent cases, Sglomon, Inc v US| 976
F.2d 837 {2nd Cir )} aff'g 92-1 USTC 150,155 (PC NY 1992) and Walt Disney, Inc v US 4
F.3d 735 (Sth Cir 1993), rev’'g 97 TC 221 (1991) Both cases involved the issue of whether
there had been a disposition of assets that would trigger investment credit recapture under Code
Section 47(a)!1) Both cases involved similar divisive “D" reorganizations i which assets were
transferred to a subsidiary and the shares of the subsidiary were spun off 1o the sharcholders of
the parent corporation  Although both cournts claimed to apply the “end result™ formulation in
order to integrate the drop-down and spin-oft, facts were present which were present which were
much closer to the facts found in “binding commitment” and “muiual independence” cases. In
Walt Disney. Inc., the court reached its conclusion on overall intention for the steps to occur,
plus the existence of a binding agreement which “manifests” such intent and which overcame the
fact that the transactions were separated by a 59 day period of time during which the parent
company was at risk with respect to the transferred assets In Salomon, the court based its
conclusion on an overall intention for the steps to occur which was supported by the statements
regarding the integration of the steps to the IRS in the ruling request and the fact that the spin-off
occurred immediately afier the drop-down.

More recently, in Truey US., - F3rd ____ (10th Cir 9/9/99), the Court of Appeals
affirmed the District Court’s summary judgment in favor of the IRS regarding the integration of
one series of transactions under the “end result” formulation of the step transaction, wherc the
cvidence clearly showed that the end result was the sole outcome intended 1o be achicved by
entering into the transactions from the outset. With respect to such series of transactions, the
Court of Appeals also concluded that such integration would be appropriate under the “mutual
interdependence™ formulation as well, because the facis showed that each of the steps would
have been fruitless without the others The Court of Appeals, however, reversed the District
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Count's summary judgement intcgrating another series of transactions. The Court of Appeals
concluded that there was a factual issuc under the “end result” formulation, because the evidence
created a genuine factual issue as 1o whether the end result achieved was the sole intended result
from the outset. The Court of Appeals concluded that there similarly was a factual issue under
the “mutual interdependence” formulation, because it appeared that the each of the steps might
have economic significance on its own. The conclusion that can be drawn from the True
decision appears 1o be that if the facts demonstrate that at the time of eatering into series of
transactions an investor has in mingd a sole outcome and no other outcome can be discerned, a
court can apply the “end-result” formulation of the step transaction doctrine to disregard
intermediate steps, particularly 1f those intermediate steps had so little economic significance on
their own to fall within the “mutual interdependence™ formulation.

In both Salomon, Inc v Unjted States, supra, and Walt Disney. Inc v United Statcs,
supra. the issue was whether a transfer of assets to a subsidiary as part of a divisive "D
reorganization resulted n the recapture of investment credit. While both courts seemed 1o apply
the “end result” formulation 10 integrate the transfer of assets and subsequent spin-off, each court
cited facts that would indicate a2 “binding commitment™ or “mutual independence™ test. in Wali
Disney, the court cited an overall intention for the steps 10 occur, and the fact that the company
had a legal obligation to transfer the assets and distribute the stock In Salomon, the coun based
its conclusion in part on the fact that at the time of the asset transfer the taxpayer intended to
spin-ofY the stock, establishing the interdependent nature of the steps. The District Coun
concluded that such interdependent relationship also existed in the series of transaction
integrated under the step transaction doctrine in True.

Whether the end result analysis of the step transaction doctrine is applicable in the instant
case turns on whether the Transactions entered into by MJG and Bryan are part of a “fixed and
firm” plan such that they should be integrated into a single transaction The case law does not
provide any absolute standards as to what constitutes a fixed and firm plan. but provides somc
guidance. While a formal written plan is not required, 2 mere ‘gentlemen’s agreement' is
insufficient to find a fixed and firm plan Niedermeyer v. Comm’r, suprs at 282, Leleux v,
Comm’s, supra at 408 However, as the decisions in Esmark and Siandard Lingn make clear, the
existence of a plan alone does not justify the application of the step transaction doctnne
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Ln the Transactions described herein. each of the parties placed itself at risk with respect
thereto. Furthermore, there was no obligation for any of the parties to undertake any of the
Transactions, and we understand that neither MJG nor Bryan made any representation 1o third
parties that the Transactions would occur Nevertheless, the IRS could argue that the closeness
in time of such transactions, the involvement of MJG and its controlling partners in the planning
of the transactions from their initial phase, and the fact that Bryan ultimately satisfied the Loan
could evidence an anticipated end-result. Cf, PLR 9447024 (8/23/94) However, based on the
factual distinctions from the Idof, Walt Disney, Inc and Salomon, Inc. cases, and on the decision
of the Tax Court in the Esmark and Turner Broadcasting cases, it is more likely than not that the

“end-result” formulation of the step-transaction doctrine would not apply 1o collapse the

transactions.
e Summation

In general, the intent to act in accordance with a plan is important. This intent can be
demonstrated by looking at whether the transactions have an independent business purpose if'a
transaction does not have economic significance apart from another transaction, this is evidence
that the transactions have an independent economic significance should generally be supportive,
ajthough not conclusive, that the step transaction doctrinc does not apply. As discussed above in
the context of the mutual independence formulation of the step transaction doctrine, it is more
likely than not that the transactions entered into by the MJG and Bryan would be found to have
independem economic significance.

An application of the step transaction would require a court 1o ignore the economic
substance of the various transactions. As discussed above, no binding commitment obliged
Bryan to distribute the T-Bills to MJG. Since there was, at best, a general agreement in place
regarding the distribution of the T-Bills, i1 1s more likely than not that an assertion that a ‘fixed
and firm’ plan existed in this instance would not be sustained. Accordingly, application of the
step transaction doctrine, under any of the three tests described above, should fail

Based on the above analysis, it is more likely than not that the step transaction doctrine
would not apply to the transactions entered into by MJG and Bryan
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4. Code Sectiog 269

Code Section 269(a)( 1) provides that if a person acquires control of a corporation for the
principal purpose of evading or avoiding income tax by claiming the benefit of a deduction,
credit or other allowance that would otherwise not be available, then the benefit may be
disallowed * This provision gives the [RS broad powers, if it can prove that the principal
purpose of the acquisition is the evasion or avoidance of Federal income tax. Therefore, to
disallow the ordinary loss deduction the TRS must establish that the shareholders acquired
controlling ownership of the corporation and that such acquisition was made for the principle
purpose of securing & tax benefit  Although the manner of the acquisition may gencrate tax
benefits, the existence of tax benefits alone is not enough (o bring a transaction within the
strictures of Code Section 269. See, e.g D'Arcy MacManus & Masius Inc. v Comm’r, 63 TC
440 (1975) Rather, income tax evasion or avoidance must be the principal purpose

Although the issue is a factual one based upon the intent of persons acquiring the
requisite control, it 1s more likely than not that Code Scction 269(a) would not apply to prohibit
MIG from claiming a loss deduction on the sale of the stack of Bryan. [n the instant case, MJG
acquired control of Bryan prior 10, and independcent of. the distribution of the T-Bills and the sale
of Bryan. Consequently, although the issuc is a factual one, it is more likely than not that the
IRS would be unsuccessful were it to attempt to assert that Code Section 269(a) applies to deny
MJG loss on the sale of the stock of Bryan, Furthermore, the Tax Court has concluded that Code
Section 269 does not apply where there are feasible alternatives to a transaction that are not
subject to Code Section 269 and that yield equivalent tax benefits. See, Cromwell v. Comm's,

43 T.C 313 (1964) [t is our understanding that feasible alternative transactions exist that are not
subject to Code Section 269 and that would yield equivalent tax benefits. Thus, under the
Cromwell case, it is also more likely than not that the [RS would be unsuccessful were it 10

Code Section 26%(a)(2) provides that (f a corporation acquines property of asother onrporation i a
carryover basis transaction having such a principle purpose the [RS can disallow such benefits Code
Section 269(a)(2) would not apply 1o the Transactions because. among other things, MJG is not &
corporation.
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attempt to assert that Code Section 269(a) applies to deny a loss on the sale of the stock of
Bryan

5. Code Section 482

Code Section 482 allows the IRS to allocate gross income, deductions, credits or
allowances between or among organizations, trades or businesses “owned or controlled directly
or indirectly by the same interests” if the IRS “derermines that such distribution, apportionment
or allocation is necessary in order 1o prevent evasion of taxes or clearly to reflect the income of
such organizations, trades or businesses.” The purpose of Code Section 482 is to place a
controlled taxpayer on a tax parity with an uncontrolled taxpayer, by determining the true taxable
income from the property and business of a controlled taxpayer, using the standard of an
uncontrolled taxpayer deahing at arm’s length with another uncontrolled taxpayer

MJG and Bryan are under common control for purpose of Code Section 482. However,
to apply Code Section 482 n the instant case the IRS would have to show that the distribution of
the T-Bills by Bryan to MJG, and any subsequent loss on the sale of the stock of the Bryan, is an
evasion of taxes or does not clearly reflect the true taxable income of MIG  The Treasury
Regulations define "true taxable income’ as the taxable income that would have resulted if a
controlled 1axpayer had dealt with the other member or members of the group at arm’s length
The Treasury Regulations specify that “(i)t does not mean the taxable income resulting to the
controlied taxpayer by reason of the particular contract, transaction, or arrangement the
controlled tuxpayer chose to make. . . .” The distribution of the T-Bills by Bryan to MJG, and
the subsequent loss recognized when the stock in Bryan was sold, does not occur as a result of a
non-arm’s length transaction between Bryan and MJG. Rather, the transactions were all at arm's
length and the loss was recognized as a result of the operation of the rules of Code Sections 301
and 1001 and a sale by MJG at arm’s length to an independent party. Therefore it is more likely
than not that the Transactions would have the requisite separate existence and substance to
withstand attack by the IRS under Code Section 482

6.  Application of Code Section 465

In the case of an individual, any loss for the taxable year from an activity to which Code
Section 465 applies is allowed only to the extent of the aggregate amount with respect to which
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the taxpayer is “at nsk™ for such activity at the close of the taxable year See Code Section
465(a).

a. jyiti j o the Code Section 365 Rules

Among the activities to which Code Scction 465 applies is each activity engaged in by
the taxpayer in carrying on a trade or business or for the production of income. See Cade
Section 465(c¥3). These activities are aggregated or treated as separate activities as the
Treasury Department prescribes by regulations No such regulations have been proposed or
adopted MJG and Gainor acquired and held the Bryan stock investment for the production of
income. Thus, an “at risk” activity includes the investment in Bryan stock.

b. The Amount *At Risk”

For purposes of Code Section 465, a taxpayer is constdered “at risk™ for an activity with
respect to amounts including the amount of money and the adjusted basis of other property
contributed by the taxpayer to the activity and the amount borrowed for use in an activity to the
extent that the taxpayer is personally hable for repayment of such amount or has pledged
propesty, other than property used in the activity, as security for such borrowed amount (1o the
extent of the net fair markel value of the taxpayer's interest in such property) Sec Code Sections
465(b)(1) and (2). In the case of a shareholder in an S corporation, the shareholder’s amount at
risk with respect to his interest in the S corporation is initially such shareholder’s basis in the
stock of the S corporation  See, Treas Reg. §1.465-10(c) and (d), which was proposed prior to
the Subchapter S Revision Act of 1982 that eliminated the requirement that an S corporation
itself be at risk. The amount for which a taxpayer is treated at risk is ordinarily computed at the
cnd of the 1axpayer’s taxable year. Code Section 465(a)(1).

Prop. Treas. Reg. §1 465-23(c) provides that a taxpayer’s amount at risk is decreased
with respect 10 an activity by the adjusted basis in the hands of the taxpayer of property (other
than money) withdrawn by the taxpayer from the activity, less the amount of liabilities to which
the property is subject for which the taxpayer is not personably liable

In the instant case, 1t is more likely than not that the initial at risk amount with respect 1o
the investment in the partners’ stock is the tax basis of such stock. Under Prop. Treas Reg
§1 465-23(c) the distribution of the T-Bills to MJG would not reduce MJIG's amount at risk if
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MJG is not considered to be personally hable for the Loan We have found no authority that
addresses this issue in the context of a taxpayer who becomes secondarily liable as in the instant
case However, the overriding principal under Code Section 465 is that 1o be personally hiable
within the meaning of that provision, a taxpayer must be the obligor “of last resort”. See, e g,
Melvin v. Comm’r, 88T C. 63, 75 (1987) Thus, it is more likely than not that a person holding
property subject to the recourse debt of another, such as MJG, even with a right of )
indemnification from the primary obligor would not be personally liable within the meaning of
Code Section 465. As a result, under Prop. Treas. Reg. §1.465-23(c), it is more likely than not
that MJG’s amount at risk would not be reduced by the distribution of the T-Bills subject to the
Loan Furthermore, even if the IRS were to contend that MJG were personally liable within the
meaning of Prop Treas. Reg §1.465-23(c), MJG’s activity that includes its investment in Bryan
stock may be aggregated with other investment activities of MJG for Code Section 465 purposes,
including the holding of the T-Bills This position is particularly appropriate in the absence of
statutorily mandated Regulations relating to the aggregation or segregation of activities In such
case, it is more likely than not that MJ('s basis in the T-Bills would be 1aken into account in
determining its amount at risk and that such amount would not be reduced by the amount of the
Loan, because of any personal liability of MJG for the Loan

Based upon the foregoing, it is more likely than not that the at-risk rules would not
adversely affect the ability to claim a loss with respect to the sale of the stock in Bryan.

7. Notice95-59

On December 9, 1999, the IRS issued Notice 99-59, 1999-52 IRB 1. The purpose of the
Notice was to alert taxpayers and their representatives that it is the view of the [RS and the
Treasury that purported losses from transactions having certain similarities to the Transactions
would not be allowed for U.S Federal income tax purposes. As described in the Notice, the
typical proscribed transaction involves the taxpayer acting through a partnership to contribute
cash to a newly-formed foreign corporation in exchange for the corporation 's common stock
while a second party contributes additional capital to the corporation for its preferred stock The
corporation then borrows additional amounts from a bank and gives the bank a security interest
in securities having a value equal to the loan’s principal amount Thereafter, the corporation
distributes the securities subject to the loan to the partnership that holds the common stock  As
part of the scheme it is understood thai the foreign corporation will pay off the bank debt from its
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other assets The partnership then effects a constructive disposition of the common stock
generating a loss either through an clection to be taxed as a corporation or by taking the position
that it is a dealer and marking the stock to market under Code Section 475.

The Natice provides that such a transaction lacks economic substance under the rationale
of ACM Parntnership v. Comm'r, supra, and certain similar cases. The Notice goes on to provide

that the IRS and the Treasury view the arrangements as a series of contrived steps through which
the taxpayer’s claim anificial losses for transactions that are substantively a recovery of capital
outlays made as part of the same scheme The Notice further provides that such losses may also
be subject to challenge under a number of Code Sections including, but not limited to, Code
Sections 269, 301,446, 482, 752, and 100!

As discussed above, the Transactions have the requisite business purpose and economic
substance under the relevant authorities, including the ACM case 1t is more likely than not that
this alone would serve to distinguish the Transactions from the arrangements described in the
Notice Furthermore, as a factusl matter, Bryan is not newly formed and has a long history of
substantial business activities. Based on the analyses contained in the preceding sections of this
letter, including the analysis of the doctrines of cconomic substance and business purpose as
applied to the Transactions, it is more likely than not that the IRS would not be successful were it
to challenge the Transactions under Notice 99-59.

V. APPLICABILITY OF CERTAIN PENALTY PR LIONS

A, Substantial Understatement of Taxable Income

Code Section 6662(b)(2) provides for a 20% underpayment penalty for taxpayers if there
15 & substantial understatement of income 1ax on & return  For non-corporate taxpayers, an
understatement is considered substantial for this purpose if it exceeds the greater of 10% of the
correct tax or $5,000. See Code Section 6662(d)(1). An understatement generally does not
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include deficiency amounts attributable to & position that is supported by “substanual authority™”
or for which there is adequate disclosure.

Substantial authority for a position cxists if the weight of authorities supporting the
position is substantial in relation to the weight of authorities against the position. See, Treas
Reg §1.6602-4(d) Authonities for this purpose include {but are not limited to) applicable
provisions of the Code, proposed. temporary and final regulations. revenue rulings and revenue
procedures court cases, Congressional intent as reflected in committee reports, private letter
rulings and technical advice memoranda issued after October 31, 1976, and actions on decision
and general counsel memoranda issued after March 12, 1981 The weight of an authority
depends upon its relevance and persuasiveness, and the type of document See, Treas Reg
§1.6662-4(d)3).

The “substantial authority” standard is higher than the ‘reasonable basis™ standard but
generally below “more likely than not” See, Treas Reg §1 6662-4(dX2) The “reasonable
basis” standard has been recently defined in Treas. Reg. §1.6662-3(b)(3) as & position that is
significantly higher than not frivolous or not patently improper. The Internal Revenue Manual
("IRM") states that the standard is one where a position is arguable but fairly unlikely to prevail
in court The Internal Revenue Manual further states that “the substantial authority exception
can be met when the taxpayer has less than a 50 percent, but more than a onc-in-three likelihood
of being sustained on the issue.” Sce, IRM (20)535 (1997). The “more likely than not” standard
is onc where there is a greater than 50 percent likelihood that a position will be upheld if
challenged by the Service. See, Treas Reg §1.6662-4(d)X2)

If the position involves a tax shelter'®, there must be both “substantial authority™ for the
position and the taxpayer must have “reasonably believed that the tax position was more likely

® There ts considered to be substantial authonity for a return position if substantial authority 15 prescnt either
on the last day of the taxable penod covered by the taxpayer's return. or on the date the retam is filed
Regulation §1.6662-Hg) 1 XiXA) and §1.6662-4(d)3XivXC).

"“ Pnor to the Taxpaver Relief Act of 1997, 2 tax shelier was gencrally defined as any plan or amrangement the
principal purpose of which was the avoidance or evasion of U S. federal income tax. Tax avoidance ot
evasion was considered the principal purpose if that purpose exceeded any other purpose. The 1997 Tax

(continucd ..)
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than not the proper treatment”. The “reasonable belief” requirement can be satisficd if the
taxpayer reasonably relies in good faith (i.e., the taxpayer discloses all the facts it knows or
should know) on the opinion of a qualified tax professional that unambiguously states there is a
greater than 50 percent likelihood that the tax treatment will be uphelid if challenged by the IRS

B. Substantial Valuation Misstatement

Code Section 6662(b)(3) provides for a 20% underpayment penalty for taxpayers if there
is a substantial valuation misstatement under Chapter 1 of the IRC. Code Section 6662(¢)
provides that there is a substantial valuation statement if, among other things, the value/adjusted
basis of any property claimed on any income tax return is 200% or more of the amount
determined to be the correct amount of such valuation/adjusted basis. Code Section 6662(h)(1)
increases the penalty to 40% in the case of any gross valuation misstatement. Code Section
6662(h)2) provides that there is a gross valuation misstatement if. among other things, the
value/adjusted basis of any property claimed oo any income tax retum is 400% ar more of the
amount determined to be the correct amount of such valuation/adjusted basts The penalty does
not apply, however, if the reasonable cause exception of Code Section 6664(c) and Treas Rey
§1.6664-4, discussed below applies

C. Code Section 6664{c)

Code Section 6664(c) provides a general exception to Code Section 6662 penalties in the
case of a position taken with reasonable cause and in good faith (the “reasonable cause
exception’). Whether a taxpayer has “reasonable cause’ and “good faith” is a facts and
circumstances determination made on a case-by-case basis  The most important factor is the
extent of the taxpayer's effort (o assess proper tax liability. See, Treas Reg §1.6664-4(b).
Reliance on the opinion of a professional tax advisor constitutes “reasonable cause™ and “good
faith” if the advice is based on all pertinent facts and circumstances and the law as it relates to

( ...conunued)

Act modified the definition of tax sheltes by requinng only a “significant™ (rather than principal) tax
avowdance of CVASION PArposc.
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those facts and circumstances. For example, relevant facts include the taxpayer’s purpose for
entering into a transaction and for structuring the transaction in a particular manner. All facts
that are relevant to the tax treatment of a transaction must be disclosed. See, Treas Reg.
§1.6664-4(c).

The regulations also set forth centain general opinion requirements (“General Opinion
Reguirements™) that must be satisfied in order for reliance on tax advice, including opinion
letters, 0 be considered reasonable and in good faith Treas Reg §! 6664-4(cX!) The General
Opinion Requirements (all of which must be satisfied) are as follows:

(i) The opinion was based on all pertinent facts and circumstances, including the
taxpayer’s purposes (and the relative weight of such purposes) for entering into
the transaction and for structuring the transaction in a particular manaer In
addition, reliance on an opinion will not be considered reasonable if the taxpayer
fails to disclose a fact that it knows or should know to be relevant to the proper
tax treatment of an item

(i)  The opinion was based on the law as it relates to those facts and circumstances

{iify  The opinion was not based on any unreasonable factual or legal assumptions
(including assumptions 2s to future events)

{(iv)  The opinion did not unreasonably rely upon the representations, statements,
findings or agrecments ol the 1axpayer or any other person For example, the
opinion must not be based upon a representation or assumption that the taxpayer
knows or has reason to know is unlikely to be true.

Although we have found no court case that has construed the General Opinion
Requirements (which were issued in August of 1995; see, T.D. 8617), numerous judicial
decisions have relied upon similar principles in holding that a taxpayer's reliance upon the
advice of a tax professional qualified for the reasonable cause and good faith exception to the
substantial understatement penalty See, e g, Mauerman v. Comm’r, 22 F 3d 1001 (10th Cir.
1994) (the substantial understatement penalty was not imposed where a physician reasonably
relied in good faith upon his independent tax advisor), Vor. v. Comm’r, 933 F.2d 757 (9th
Cir 1991) (the taxpayers’ reliance on thewr tax accountants prectuded imposition of the
substantial understatement penalty); Heasley v. Comm'r, 902 F 2d 380 (5th Cir. 1990) (the
taxpayers' efforts to assess their proper tax hability by consulting an accountant and their imited
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experience in tax matters precluded the application of the substantial understatement penalty),
Daoust v. Comm’r, 67 T.C. M. (CCH) 2914 (1994) (the negligence and substantial
understatement penalties were not imposed where the taxpayers reasonably relied upon
professional advisors), and English v Comm'r, 65 TC M (CCH) 2160 (1993) (the negligence
and substantial understatement penalties were not imposed where the taxpavers relied upon the

advice of their accountants on a complex tax matter)

The U.S. Supreme Court also reaffirmed the right of a taxpayer to rely upon the
substantive advice of the taxpayer’s accountant or aitomey to avoid penalties in U.S_v. Boyle,
469 U.S. 241 (1985) (which distinguished between reasonable reliance on professionals to avoid
filing deadlines, which did not constitute “reasonable cause,” and reasonable rehance on
professionals as to questions of substantive law, which would) According to Boyle

When an accountant of attorney advises a laxpaycr on a matter of
tax law, such as whether a liability exists, it is reasonable for the
taxpayer to rely on that advice. Most taxpayers are not competent
to discern error in the substantive advice of an accountant or
attorney. To require the taxpayer to challenge the attorney, to seek
a “second opinion,” or 1o try to monitor counsel on the provisions
of the Code himself would nullify the very purpose of seeking the
advice of a presumed expert in the first place. Id atp. 251

A number of issues raised by the matters addressed in this letter, including matters upon
which we have stated opinions, are complex and have not been definitively resolved by the tax
laws. The opinions that we state in this letter are based upon our interpretation of the law,
Regulations, and judicial and administrative interpretations thereof (which interpretations are
subject to change) on the date hereof, and upon our belief regarding what a court would more
likely than not conclude if presented with the relevant issues properly framed. However, we
cannot assure that our interpretations will prevail if the issues become the subject of judicial or
admimstrative proceedings. Realization of the tax consequences set forth in this letter is subject
to the significant risk that the IRS may challcnge the tax treatment and that a court could sustain
such challenge. Because taxpayers bear the burden of proof required to support items challenged
by the [RS, the opinions stated in the letter are based upon the assumption that the appropriate
taxpayer will undertake the appropriatc cffort and expense to present fully the case in support of
any matter the (RS challenges
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This opinion is furnished Lo the addressee solely for use in determining the Federal
incomce tax consequences of the transactions described herein and is not to be used, circulated,
quoted or othcrwise referred to for any other purpose without our express written permission
Such permission is not required in connection with any examination conducted or required by a
governmental or regulatory body, including disclosures to the addressees’ accountants or lawyers
in connection therewith. Unless specifically requested by an addressee, we will not update our
advice to take into account subsequent changes to the law, Regulations, or judicial or
administrative interpretations thereof.

Very truly yours,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MARK J. GAINOR, <

Plaintiff, Case No.: 04-22058-CIV-MORENO/Garber //

ol "
._ o
v. g
RSk

SIDLEY, AUSTIN, BROWN & v
WOOD, LLP, :

Defendant.

/

AGREED MOTION FOR ENLARGEMENT OF TIME TO RESPOND TO
DEFENDANT’S MOTION TQO DISMISS PLAINTIFF’S COMPLAINT

Plaintiff, Mark J. Gainor, respectfully requests an enlargement of time to respond
to Defendant, Sidley, Austin, Brown & Wood’s, Motion to Dismiss Plaintiff’s Complaint
(the “Motion”). As grounds for relief, Plaintiff states:

1. Defendant served its Motion on Plaintiff on September 7, 2004.

2. Pursuant to Rule 7.1(C) of the Local Rules of the United States District
Court for the Southern District of Florida, Plaintiff is required to serve his opposing
memorandum of law on or before September 27, 2004.

3. Plaintiff requires additional time -- through and including October 27, 2004
-- to review the Motion and prepare an appropriate response.

4, Counsel for Defendant, Lori Sochin, Esq., agreed to the request.

5. The requested enlargement will permit Plaintiff to respond appropriately to
Defendant’s Motion.

6. Plaintiff files this Motton for Enlargement of Time in good faith and does

not intend to cause unnecessary delay in the prosecution of this action.
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7. . The enlargement of time requested herein will not result in any prejudice
either to this Court or any party to this litigation.

WHEREFORE, Plaintiff respectfully requests the Court to enter an order granting
his request for an enlargement of time -- through and including October 27, 2004 --

within which to serve his opposing memorandum of law.

Respectfully submitted,

HARD-BENJAMIN WILKES
Florida Bar No. 267163
GARDNER WILKES SHAHEEN
Post Office Box 1810
Tampa, Florida 33601-1810
Telephone:  (813)221-8000
Facsimile: (813) 229-1597
Attorney for Plaintiff

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing was served via
first class U.S. mail to Lori Sochin, Esq., Greenberg Traurig, P.A., counsel for

Defendant, 1221 Brickell Avenue Miami, Florida 33131 on September 17, 2004.

Attormey
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 04-22058-CIV-MORENO/Garber
MARK J. GAINOR,
Plantiff,
v.
SIDLEY AUSTIN BROWN & WOQD, LLP,

Defendant.

DEFENDANT SIDLEY AUSTIN BROWN & WOOD LLP’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT
PURSUANT TO FED. R. CIV. P. 12(b)(1), 12(b)(6), AND 9(b)
AND INCORPORATED MEMORANDUM OF LAW

Defendant SIDLEY AUSTIN BROWN & WOOD LLP (“Brown & Wood”) ' moves
pursuant to Rules 12(b)(1), 12(b)(6), and %(b), Federal Rules of Civil Procedure, for an order
dismissing the Complaint filed against Brown & Wood by Plaintiff Mark J. Gainor (“Plaintiff™)
on the grounds that the Court lacks subject matter jurisdiction, the Complaint fails to state any
claims upon which relief can be granted, and fails to plead fraud with particularity. As grounds
for the requested relief, Brown and Wood submits the following Memorandlim of Law, which 1s

incorporated herein by reference.

' Defendant Sidiey Austin Brown & Wood LLP is the successor to Brown & Wood as the result of a merger in 2001. /67

CREENBERG TRALR!G, P.A.
1221 BRICKELL AYENUE Miami, FLORIDA 33131
305-579-0500 Fax 305-579-0717 www.gtlaw.com
AMSTERDAM ATLANTA Buca RATON BosTon CHICau Dartas DENVER FORT LAUDERDALE LOS ANCELES MiamMl NrEw JERSEY NEW YORK
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UNITED STATES DISTRICT COURT . . JL oo
SOUTHERN DISTRICT OF FLORIDA
TILCER 23 AH 8 26

Case No.: 04-22058-CIV-MORENO/Garber

SUEFK US
SC. OFF

MARK J. GAINOR,
Plaintiff,
V.

SIDLEY AUSTIN BROWN & WOOD, LLP,

Defendant.

DEFENDANT SIDLEY AUSTIN BROWN & WOOD LLP'S
REMOVAL STATUS REPORT

Defendant SIDLEY AUSTIN BROWN & WOOD LLP (“Brown & Wood™) respectfully
submit this Removal Status Report, pursuant to the Court’s August 25, 2004 Notice of Court
Practice in Removal Cases.

1. Nature of Claim

Platift Mark J. Gainor claims that Arthur Andersen LLP, acting as the agent of
Defendant Brown & Wood, induced him to enter into certain investments and take certain tax
deductions that have been initially disallowed by the Internal Revenue Service, and over which
Plaintiff is now negotiating with the IRS. Plaintiff also claims that Brown & Wood provided
him with an erroneous opinion letter indicating that the deductions would be “more likely than
not” to withstand scrutiny if challenged in court by the IRS. Plaintiff brings claims against
Brown & Wood lor (1) malpractice: (11) breach of oral contract; (111) breach of contract implied
in fact: (IV) breach of contract implied in law or unjust enrichment, (V) negligent
misrepresentation; (VI) fraudulent misrepresentation; (VII) breach of fiduciary duty: (VIII)

lortious interference with an advantageous business relationship; and (1X) violations of Florida

-1-
GREENBERC TRaURIG, P AL
1221 BRICKELL AVENUE Miam:, FrLorina 33131
305-579-0500 Fax 305-579-0717 www.gtlaw.com
Mt NEw® YoRR WasninGTon, D.C. ATLANTA PHILADELPHIA Tysosns CORNER CHICaco BosTun PHOENIN WitMINcTON Lus AnCGELES
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Civil Remedies for Criminal Practices Act (the “Florida RICO Act”). No counterclaims, cross-
claims, or third-party claims have been asserted.
2. Grounds for Removal

The grounds f{or removal arc the Court’s diversity jurisdiction pursuant to
28 U.S.C. § 1332, The only parties to the action are Plaintiff Mark J. Gainor and Defendant
Brown & Wood. Gainor is a resident of Miami-Dade County; Brown & Wood is a limited
liability partnership organized under the laws of the State of Delaware, and does not maintain
any office in Florida. The matter in controversy exceeds the sum of $75,000. exclusive of
interest and costs.
3. Pending Motions

The motions pending at the time of this report are:

a. Defendant’s Motion to Dismiss Plaintiff’s Complaint Pursuant to Fed. R. Civ. P,
12(b)(1), 12(b)(6), and 9(b), filed on September 7, 2004.

b. Plaintiff’s Agreed Motion for Enlargement of Time to respond to Defendant’s
Motion to Dismiss Plaintiff’s Complaint. filed on September 17, 2004.

4. Joinder in Notice of Removal

The only defendant is the removing party.
5. Timely Removal

Defendant timely removed this action within 30 days after its receipt of a copy of the
initial pleading setting forth Plaintiff’s claim for relief. Defendant first received notice of the

complaint and summons on July 14, 2004; it removed this action on August 12, 2004.

-2-
GREENBERCG TRAUVRIG, P.A.
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Respectfully submitted,

GREENBERG TRAURIG. P.A.
Attorneys for Defendant SIDLEY AUSTIN
BROWN & WooD LLP
1221 Brickell Avenue
Miami, Florida 33131
Tel: (305) 579-0500
Fax: (305) 579-0717
E-mail: sochinl{@gtiaw.

-

By:
DORI AZSOCHIN
Florida Bar No. 013048
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by first
class U.S. mail to Richard B. Wilkes, Esq. and Kenneth C. Thomas, Esq., Gardner Wilkes
Shaheen, Counsel for Plaintiff, P.O. Box 1810, Tampa, FI. 3 1810 on $ ber 22 .

2004,

” "LORI A.SOCHIN

CAMIASRVIOUSOCHINL T2 176500 WNUR 01 DOC\S?Z /0407230 D1 0400

-3-
GREENBERG TRAURIG. P A,
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305-579-0500 Fax 305-379-0717 www.gtlaw.com
Miami NE® YORK WasHINGTON, D.C. ATLANTA PHILADELPHIA Tvysons CorRNeR  CHlcagu Boston Paoesiy WiLMineToy  Los ANGELES DENVER
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MARK J. GAINOR,
Plaintiff, Case No.: 04-22058-CIV-MORENO/Garber

V. —— e o i s
JFicDby_S& DL
SIDLEY, AUSTIN, BROWN &

WOOD, LLP. SEP 23 2004
Defendant. Vo e |

e

/ L -

ORDER GRANTING PLAINTIFF’S AGREED MOTION FOR
ENLARGEMENT OF TIME TO RESPOND TO DEFENDANT’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT

THIS CAUSE having come on to be heard on Plaintiff’'s Agreed Motion for
Enlargement of Time to Respond to Defendant’s Motion to Dismiss Plaintiff’s
Complaint, and the Court having considered the Motion, and being otherwise advised in
the premises, it is hereupon,

ORDERED AND ADJUDGED that said Motion be, and the same is hereby
GRANTED. Plaintiff shall have until October 27, 2004 to serve his opposing
memorandum of law.

vl
DONE AND ORDERED in chambers in Miami-Dade County, Florida thi /

day of , 2004,

Copies Furnished to:
Richard Benjamin Wilkes, Esq.
Lori Sochin, Esq.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MARK J. GAINOR,

Plaintiff, Case No.: 04-22058-CIV-MORENO/Garbe§

V.

SIDLEY, AUSTIN, BROWN &
WOOQOD, LLP, _—

Dcfendant.
/

JOINT STIPULATION TO EXTEND FILING DEADLINE FOR
PLAINTIFF’S CIVIL RICO CASE STATEMENT

Plaintiff, Mark J. Gainor, and Defendant, Sidley, Austin, Brown & Wood, LLP, by and
through their respective counsel and pursuant to Rule 12.1 of the Local Rules of the United
States District Court for the Southern District of Florida, hereby stipulate and agree to extend the
filing deadline for Plaintiff’s Civil Rico Case Statement (the “Statement”). The parties further
stipulate and agree that Plaintiff shall file his Statement no later than fifteen (15) days from the

date the Court enters its Order on Defendant’s Motion to Dismiss Plaintiff’'s Complaint now

pending before the Court.

RICI{AW WILKES LORI A. SOCHIN ~
Florida Baf No. 267163 Florida Bar No. 013048

GARDNER WILKES SHAHEEN GREENBERG TRAURIG, P.A,
Post Office Box 1810 1221 Brickell Avenue

Tampa, Florida 33601-1810 Miami, Florida 33131
Telephone:  (813) 221-8000 Telephone:  (305) 579-0500
Facsimile: (813) 229-1597 Facsimile: (305) 579-0717
Attorney for Plaintiff Attorney for Defendant

o
Executed ScptemberZ_Z 2004 Executed September ﬂ , 2004
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that a true and correct copy of the foregoing was served via

first class U.S. mail to Lori Sochin, Esq., Greenberg Traurig, P.A., counsel for
@
Defendant, 1221 Brickell Avenue Miami, Florida 33131 on October '>/ , 2004,

ttorney
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

2
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MARK J. GAINOR,

| '\’_)

Plaintiff, Case No.: 04-22058-CIV-MORENQ/Garbet

=T -
.
V.

(&3

SIDLEY, AUSTIN, BROWN &
WOOD, LLP,

Defendant.
/

PLAINTIFF’S MOTION FOR ORDER OF REMAND
AND INCORPORATED MEMORANDUM OF LAW

Plaintiff, Mark J. Gainor, by and through his undersigned counse! and pursuant to
28 US.C. § 1447(c), respectfully requests the Court to enter an order remanding this
action to the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade
County, Flonda. It has now become apparent, based upon the recently-filed motion to
dismiss, that Sidley, Austin, Brown & Wood, LLP (“Sidley™) has failed to meet its

burden of establishing that federal jurisdiction exists under 28 U.S.C. § 1441(a) and that

this action was improperly removed. Plaintiff further requests the Count to award

Plaintiff actual expenses, including attorneys’ fees, incurred as a result of the improvident

removal of this Action. The grounds for the requested relief are more fully set forth in

the following Memorandum of Law.
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MEMORANDUM OF LAW

L INTRODUCTION

Ordinarily a plaintiff objecting to removal on the basis of any defect in the
removal procedure must file a motion asking the distnct court to remand the case within
thirty (30) days of receiving a defendant’s notice of removal. 28 U.S.C. § 1447(c).

However, as the United States Supreme Court noted in, Caterpillar, Inc. v. Lewis, 59 U.S.

61, 69 (1996), the thirty-day limit does not apply to jurisdictional defects. “If at any time
before final judgment it appears that the district court lacks subject matter jurisdiction,
the case shall be remanded.” Id. (internal citations and quotations omitted). Plaintiff’s
Motion for Order of Remand is based upon Sidley’s assertion in its Motion to Dismiss
that this Court lacks subject matter jurisdiction.

IL PROCEDURAL BACKGROUND

Sidley has taken entirely inconsistent positions regarding this Court’s subject
matter jurisdiction. On or about June 22, 2004, Plaintiff commenced this action against
Sidley in the Circuit Court of the Eleventh Circuit in and for Miami-Dade County,
Florida.

On August 12, 2004, Sidley served its Notice of Removal of Action Pursuant to
28 US.C. §§ 1332, 1441 (Diversity Jurisdiction) (hereinafter the “‘Removal Notice™).
The Removal Notice specifically avers that this Court has original diversity subject
matter jurisdiction over the case.

Nonetheless, on September 7, 2004, Sidley asked this Court to dismiss Plaintiff’s

Complaint. Sidley now asserts that this Court lacks junisdiction over the subject matter
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because the claims asserted are not ripe, thus contradicting the very basis upon which
Sidley removed this case. Under these circumstances, the only proper action is a remand
to state court. “[A] federal court does not have the authority to dismiss a claim over

which it never had jurisdiction in the first instance.” Smith v. Wisconsin Dep’t of Agric.,

Trade and Consumer Protection, 23 F. 3d 1134, 1139 (7th Cir. 1994); see also Williams

v. City of Atlanta, 794 F. 2d 624, 628 (11th Cir. 1986) (“if the federal court acting in

removal jurisdiction determines that federal jurisdiction does not exist, it remands rather
than dismisses because removal was ‘improvident.’”).
III. DISCUSSION

This Action was filed in state court and ‘‘state courts are not bound by the
limitations of a case or controversy or other federal rules of justiciability.” Virginia v.

Hicks. 539 U.S. 113 (2003) (quoting ASARCO Inc. v. Kadish 490 U.S. 605, 617

(1989)). The United States Supreme Court has expressly held that “state courts are not

bound by Anticle III"” considerations. ASARCO Inc. v. Kadish, 490 U.S. at 620. On the

other hand, “[a]rticle I1I § 2 of the U.S. Constitution limits federal jurisdiction to certain

cases or controversies.” Jackson v. QOkaloosa County, Fla, 21 F. 3d 1531 (ttth Cir.

1994). The principle of ripeness is derived from article [1I limitations on the jurisdiction
of federal courts. Id.

A question of ripeness in federal court is really a question of whether or not a
district court has subject matter jurisdiction over the claims asserted. See Tari v. Collier
County, 56 F. 3d 1533, 1535 (11th Cir. 1995). As Sidley points out, ordinarily the

burden falls on a plaintiff to demonstrate that his claims are ripe. See Wamer Cable
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Comms._Inc. v. City of Niceville, 911 F. 2d 634, 640 (11th Cir. 1990). However, when a

party seeks to invoke federal removal jurisdiction, the burden of establishing subject
matter jurisdiction falls on the party seeking removal. 28 U.S.C. §§ 1332(a) and 1441;

see also Univ. of S. Ala. v. Am. Tobacco Co., 168 F. 3d 405, 411-12 (11th Cir 1999).

Title 28 U.S.C. § 1441(a) provides in relevant part that:

any civil action brought in a State court of which the
district courts of the United States have original
jurisdiction, may be removed by the defendant or the
defendants, to the district court of the United States for the
district and division embracing the place where such action
is pending.

(Emphasis supplied). “Therefore, when an action is removed from state court, the district
court must first determine whether it has original jurisdiction over the plaintiff's claims.”

Univ. of S. Ala. v. Am. Tobacco Co., 168 F. 3d at 410.

Sidley, not Plaintiff, invoked this Court’s junisdiction when it filed its Removal
Notice. In doing so, Sidley specifically averred that the Court has diversity subject
matter jurisdiction over Plaintiff’s claims. Now Sidley takes the contrary position that
Plaintiff’s Complaint should be dismissed in its entirety due to a lack of subject matter
junsdiction. These positions are clearly and fundamentally inconsistent. Further, Sidley
now asks the Court to do something it cannot do; the Court lacks the authority to dismiss
a removed claim over which it never had jurisdiction in the first instance. Smith v.

Wisconsin Dep’t of Agric., Trade & Consumer Protection, 23 F. 3d 1134, 1139 (7th Cir.

1994); Williams v. City of Atlanta, 794 F. 2d 624, 628 (11th Cir. 1986). The Court’s

only authority under these circumstances is to remand the case back to state court. [d.
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Title 28 U.S.C. § 1447(c) provides in relevant part that:
[i]f at any time before final judgment it appears that the
district court lacks subject matter jurisdiction, the case shall
be remanded. An order remanding the case may require
payment of just costs and any actual expenses, including
attommey fees, incurred as a result of the removal.
A defendant’s right to remove and a plaintiff’s right to choose his forum are not on equal

footing; the removal statutes are construed narrowly and, when there is a dispute about

jurisdiction, uncertainties are resolved in favor of remand. See Burmns v. Windsor Ins.

Co., 31 F. 3d 1092 (11th Cir. 1994). As a result, any doubt must be construed against

removal. See Diaz v. Sheppard, 85 F. 3d 1502 (11th Cir 1996).

Although defendants have the right to remove cases on the basis of diversity,
federal question, or other specific statutory grlounds, it 1s universally held that any
removal attempt should be viewed with suspicion and that the case should be remanded if
there is any doubt as to whether the federal court has subject matter jurisdiction. See,

c.g., Univ. of S. Ala. v. Am. Tobacco Co., 168 F. 3d 405, 411 (11th Cir. 1999); In re Bus.

Men’s Assurance Co. of Am., 992 F. 2d 181, 183 (8th Cir. 1993) (per curium); Jones v.

Gen. Tire & Rubber Co., 541 F. 2d 660, 664 (7th Cir. 1976).

The burden of establishing subject matter jurisdiction rests upon the party seeking
removal and all doubt about removal junsdiction must be resolved in favor of remand to

state court. See Univ. of S. Ala. v. Am. Tobacco Co., 168 F. 3d 405, 410 (11th Cir.

1999). If the removing party fails to meet its burden, remand is the appropriate
procedural remedy, notwithstanding the presence of other pending motions. [d. at 411

(citing Marathon QOil v. Ruhrgas, 145 F. 3d 211, 220 (5th Cir. 1998) (holding that district
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court should have considered motion to remand before addressing motion to dismiss)).
When a federal court lacks subject matter jurisdiction it may not speculate on the

justiciability or merits of the underlying state law claims because these are matters to be

determined by the state court upon remand. See Univ. of S. Ala. v. Am. Tobacco Co,,

168 F. 3d 405, 411-12 (11th Cir 1999) (citing Smith v. Wisconsin Dep’t of Agric. Trade

& Consumer Protection, 23 F. 3d 1134, 1139 (7th Cir. 1994)).

Plaintiff filed state law claims in state court. Sidley’s assertion that Plaintiff’s
claims are not ripe is a direct attack on the federal court’s subject matter jurisdiction. See

Tan v. Collier County, 56 F. 3d 1533, 1535 (11th Cir 1995). There is an inherent

repugnance in averring that the Court has subject matter jurisdiction for removal purposes
and subsequently challenging that very jurisdiction on ripeness grounds. See, e.g., Cas.

Co. v. Southemn Co., 284 F. Supp 2d 1118, 1120-21 (N.D. Ill. 2003).

Title 28 U.S.C. § 1447(c) clearly provides that if a “district court lacks subject
matter jurisdiction, the case shall be remanded.” In its motion to dismiss, Sidley denies
that the court has subject matter jurisdiction and thus, in effect, concedes that removal

was improper. In Continental Cas. Co. v. Southern Co., 284 F. Supp 2d 1118, 1120-21

(N.D. Ill. 2003), the court addressed this very issue:

[Defendant’s) argument that this case should be dismissed
for lack of subject matter jurisdiction 1s somewhat
confused. It was [Defendant] who initially invoked the
subject matter jurisdiction of this court when it filed a
notice of removal. In the notice of removal, {Defendant]
asserted that [the Court] could properly exercise diversity
Jjurisdiction over this case. (Notice of Removal Y 10-13.)
[Defendant] now argues that this case is not ripe, which is
an issue of subject matter jurisdiction. Smith v. Wisconsin
Dep'’t of Agric., Trade & Consumer Prot., 23 F.3d 1134,
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1142 (7th Cir.1994). The proper remedy for lack of subject
matter jurisdiction in a case removed from state court is not
dismissal, however; it is remand. 28 U.S.C. § 1447(c) (“If
at any time before final judgment it appears that the district
court lacks subject matter jurisdiction, the case shall be
remanded.”); Smith, 23 F.3d at 1142 (vacating district
court's dismissal of removed case for lack of subject matter
jurisdiction, instructing district court to remand instead).
[Defendant] cannot have it both ways. Either [the Court]
ha[s] subject matter jurisdiction and the case was properly
removed, or [it] do[es] not have subject matter jurisdiction
and the case must be remanded to state court. [The Court]
may not dismiss this case for lack of subject matter
jurisdiction.

Id. Becausc Sidley now denies that the Court may properly exercise diversity subject
matter jurisdiction over Plaintiff’s claims, removal was improper and the case must be

remanded. 28 U.S.C. § 1447(c); see, e.g. Mahoney v. Morton International, Inc., 1996

WL 535423 (N.D. N.Y. 1996).

1V.  JUST COSTS AND EXPENSES INCLUDING ATTORNEYS’ FEES

Sidley removed this Action averring that the Court has subject matter jurisdiction
and now Sidley improperly secks dismissal arguing that the Court lacks subject matter
jurisdiction. Under these circumstances, Sidley’s attempted removal was objectively
unreasonable and the Court should exercise its discretion and require Sidley to pay
Plaintiff’s just costs and expenses, including attorneys’ fees, associated with the

improvident removal. 28 U.S.C. § 1447(c); sce Kennedy v. Heaith Options, [nc., 329 F.

Supp. 2d 1314, 1319 (S.D. Fla. 2004). Plaintiff need not establish bad faith removal in

order to support such an award. Id.
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V. CONCLUSION

For the reasons set forth above, the Court should grant Plaintiff’s Motion for
Order of Remand and require Sidley to pay Plaintiff’s just costs and expenses, including

attorneys’ fees, associated with the improvident removal.

CERTIFICATE OF GOOD FAITH

I HEREBY CERTIFY that the undersigned counsel has conferred with all parties
or non-parties who may be affected by the relief sought in the foregoing motion in a good

faith effort to resolve the issues raised in the motion and has been unable to do so.

J_Bt=b—

"RICHARD BENJAMIN WILKES
Florida Bar No. 267163
GARDNER WILKES SHAHEEN
Post Office Box 1810
Tampa, Florida 33601-1810
Telephone:  (813) 221-8000
Facsimile: (813) 229-1597
Attorney for Plaintiff

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was served via
first class U.S. mail to Lori Sochin, Esq., Greenberg Traurig, P.A., counsel for

Defendant, 1221 Brickell Avenue Miami, Florida 33131 on this 14" day of October,

Z Attomey :

2004.
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NIGHT BOX
FILED

UNITED STATES DISTRICT COURT |
SOUTHERN DISTRICT OF FLORID%)UL 75 2004

CLARTNGE MADDOX
MARK J. GAINOR, CLEF¥. .5DC/SDFL/ M *

Plaintiff, Case No.: 04-22058-CIV-MORENO/Garber
V.

SIDLEY, AUSTIN, BROWN &
wWOOD, LLP,

Defendant.
/

AGREED JOINT MOTION FOR ENLARGEMENTS OF TIME TO
RESPOND TO DEFENDANT’S MOTION TO DISMISS PLAINTIFF’S
COMPLAINT AND PLAINTIFF’S MOTION FOR ORDER OF REMAND

Plaintiff, Mark J. Gainor, and Defendant, Sidley, Austin, Brown & Wood, LLP,
respectfully request enlargements of time to respond to: (1) Defendant’s Motion to Dismiss
Plantiff’s Complaint; and (2) Plaintiff’s Motion for Order of Remand. As grounds for relief, the
parties state:

1. Defendant served its Motion to Dismiss on September 7, 2004.

2. Pursuant to the Court’s Order Granting Plaintiff’s Agrced Motion for Enlargement
of Time to Respond to Defendant’s Motion to Dismiss entered September 21, 2004, Plaintiff is
required to serve his opposing memorandum of law on or before October 27, 2004.

3. Plaintiff served his Motion for Order of Remand on October 14, 2004.

4, Pursuant to Rule 7.1(C) of the Local Rules of the United States District Court for
the Southern Distnict of Florida, Defendant is required to serve its opposing memorandum of law

on or before October 29, 2004.
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5. Plaintiff and Defendant each request additional time -- through and including
November 16, 2004 and November 18, 2004, respectively -- to review the pending Motions and
prepare appropriate responses, as well as to provide the parties an opportunity to further explore
and formalize a standstill agreement and stipulation for voluntary dismissal of this action without
prejudice in light of certain justiciability issues raised in Defendant’s Motion to Dismiss and
addressed in Plaintiff's Motion for Order of Remand.

6.  Counsel for Plaintiff and Defendant have agreed with this request.

7. The parties file this Motion for Enlargements of Time in good faith and do not
intend to cause unnecessary delay in the prosecution of this action.

8. The enlargements of time requested herein will not result in any prejudice either to
this Court or any party to this litigation.

WHEREFORE, Plaintiff and Defendant respectfully request the Court to enter an order

granting their request for enlargements of time — through and including November 16, 2004 and

November 18, 2004, respectively -- within which to serve their opposing memoranda of law.

Florida Bar No. 267163 Florida Bar No. 013048
GARDNER WILKES SHAHEEN GREENBERG TRAURIG, P.A.
Post Office Box 1810 1221 Brickell Avenue

Tampa, Florida 33601-1810 Miami, Florida 33131
Telephone:  (813) 221-8000 Telephone:  (305) 579-0500
Facsimile:  (813) 229-1597 Facsimile: (305) 579-0717
Attorney for Plaintiff Attorney for Defendant
Executed October __, 2004 Executed October ___, 2004
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was served via first

class U.S. mail to Lon Sochin, Esq., Greenberg Traurig, P.A., 1221 Brickell Avenue Miami,

ZMMV‘ - o

Florida 33131 on October 25, 2004.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MARK J. GAINOR,

Plaintift, Case No.: 04-22058-CIV-MORENO/Garber
V. [ — 7~ T——
ALEDby_<¥ DG
SIDLEY, AUSTIN, BROWN &
WOOD, LLP, 0CT 27 2004
agX
Defendant. / ng{;}'_’%}i% :r.

ORDER GRANTING AGREED JOINT MOTION FOR ENLARGEMENTS OF
TIME TO RESPOND TO DEFENDANT’S MOTION TO DISMISS PLAINTIFF’S
COMPLAINT AND PLAINTIFE’S MOTION FOR ORDER OF REMAND

THIS CAUSE having come on to be heard on the parties’ Agreed Joint Motion
for Enlargements of Time to Respond to Defendant’s Motion to Dismiss Plamtiff’s
Complaint and Plaintiff’s Motion for Order of Remand, and the Court having considered
the Motion, and being otherwise advised in the premises, it is hereupon,

ORDERED AND ADJUDGED that said Motion be, and the same is hereby
GRANTED. Plaintiff shall have until November 16, 2004 and Defendant shall have until
November 18, 2004 to serve their respective opposing memoranda of law.

. - )
DONE AND ORDERED in chambers in Miami-Dade County, Florida this

day of é@ﬁ%/e’; , 2004 o

United Stat€s District Judge

Copies Furnished to:
Richard Benjamin Wilkes, Esq.
Lon Sochin, Esq.
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case Number: 04-22058-CIV-MORENO

MARK J. GAINOR,

Plaintiff, mﬁ

vs. o 0CT 28 2004
SIDLEY AUSTIN BROWN & WOOD, LLP, © CLARENCE MADBOX
cLF-';': g : s.; FLA e
Defendant. o
/
R INGE ION TO FILE CO STA T

THIS CAUSE came before the Court upon Plaintiff and Defendant’s Joint Stipulation to

Extend Filing Deadline for Plaintiff’s Civil Rico Case Statement (D.E. No. 11), filed on October

8,2004.

THE COURT has considered the motion and the pertinent portions of the record, and being
otherwise fully advised in the premises, it is

ADJUDGED that the motion is GRANTED. The Plaintiff has until December 31, 2005

by which to file its Civil Rico Case Statement. %

DONE AND ORDERED in Chambers at Miami, Florida, ﬂﬁ%c\)fkg:ﬂ, 20%(

FEDERICO A. MORENO
UNITED STATES DISTRICT JUDGE
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Copies provided to:

Richard B. Wolkes, Esq.
Kenneth C. Thomas, Esq.
Gardner Wilkes Shaheen
PO Box 1810
Tampa, FL 33601

Lori A. Sochin, Esq.
Greenberg Traurig
1221 Brickell Avenue
Miami, FL 33131
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UNITED STATES DISTRICT COURT <
SOUTHERN DISTRICT OF FLORIDA o e
= 5
MARK J. GAINOR, %L, :
Plaintiff, Case No.: 04-22058-CIV-MORENO/Garber
V.

SIDLEY, AUSTIN, BROWN &
WOOD, LLP,

Defendant.
/

AGREED JOINT MOTION FOR ADDITIONAL ENLARGEMENTS OF
TIME TO RESPOND TO DEFENDANT’S MOTION TO DISMISS PLAINTIFF’S

COMPLAINT AND PLAINTIFF’S MOTION FOR ORDER OF REMAND
Plaintiff, Mark J. Gainor, and Defendant, Sidley, Austin, Brown & Wood, LLP,

respectfully request additional enlargements of time to respond to: (1) Defendant’s Motion to
Dismis:s Plaintiff’s Complaint; and (2) Plaintiff’s Motion for Order of Remand. As grounds for
relief, the parties state:

1. Defendant served its Motion to Dismiss on September 7, 2004.

2. Plaintiff served his Motion for Order of Remand on October 14, 2004.

3.  Pursuant to the Court’s Order Granting Agreed Joint Motion For Enlargements of
Time to Respond to Defendant’s Motion to Dismiss Plaintiff’s Complaint and Plaintiff’s Motion
for Order of Remand entered October 26, 2004, Plaintiff and Defendant are required to serve
their opposing memoranda of law on or before November 16, 2004 and November 18, 2004,
respectively.

4.  Plaintiff and Defendant each request additional time to serve their respective

opposing memoranda of law -- through and including December 15, 2004 -- in order to provide

4
A
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the pertics additional time to finalize an interim stendstill agrocmont and stipulation for vohmntary
dismissal of this action without prejudice in light of certain justiciability issues raised in
Defendant’s Motion to Dismiss and addressed in Plaintiff's Motion for Order of Remand.

$.  Counset for Plaintiff and Defendant have agreed with this request.

6.  The parties file this Motion for Enlargements of Time in good faith and do not
intend to caus¢ unnecessary delay in the prosecution of this action.

7. The enlargements of fime requested herein will not result in amry prejudice cither to
this Court or aty party to this litigation.

WHEREFORE, Plaintiff and Defendant respectfully request the Coutt to enter an order
granting their request for enlargements of time -- through and inchiding December 15, 2004

within which to serve their opposing memoranda of law.,

RTCHAF LORIL A
Florida Batr No. 267163 Florida Bar No. 013048
GARDNER WILKES SHAHFEN GREENPERG TRAURIG, P.A.
Post Office Box 1810 1221 Brickell Avenue
Tampe. Florida 33601-1810 ’ Mismi, Florida 33131
Telephone:  (813) 221-8000 Telephone:  (305) 579-0500
Facsimile:  (813) 229-1597 Facsimile:  (305) 579-0717
_Attomney for Plaintiff < Attorney for Defendant
—"
Fxecirted November /752004 Executed November_'id_»e.zom

Entered on FLSD Docket 07/13/2006--- Page 259 of 265




Case 1:06-cv-21748-JEM  Document1l Entered on FLSD Docket 07/13/2006 Page 260 of 265

~—— —— I

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served via first

class U.S. mail to Lori Sochin, Esq., Greenberg Traurig, P.A., 1221 Brickell Avenue Miami,

= SAC

Florida 33131 on November 16, 2004.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MARK J. GAINOR,

PlaintifT, Case No.: 04-22058-CIV-MORENO/Garber
V. X ,
LEDby <. D.C.
SIDLEY, AUSTIN, BROWN &
WOOD, LLP, NOV 22 200%
Defendant. e waneox
/ " 3.0. O FLA

ORDER GRANTING AGREED JOINT MOTION FOR ADDITIONAL
ENLARGEMENTS OF TIME TO RESPOND TO DEFENDANT’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT AND
PLAINTIFF’S MOTION FOR ORDER OF REMAND

THIS CAUSE having come on to be heard on the parties’ Agreed Joint Motion
for Additional Enlargements of Time to Respond to Defendant’s Motion to Dismiss
Plaintiff’s Complaint and Plaintiff’s Motion for Order of Remand, and the Court having
considered the Motion, and being otherwise advised in the premises, it is hereupon,

ORDERED AND ADJUDGED that said Motion be, and the same is hereby
GRANTED. Plaintiff and Defendant shall each have until December 15, 2004 to serve
their respective opposing memoranda of law.

~<
DONE AND ORDERED in chambers in Miami-Dade County, Florida this ﬁ

day of November, 2004,

Copies Furnished to:
Richard Benjamin Wilkes, Esq.
Lori Sochin, Esq.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

% e
AN
MARK J. GAINOR, oz, O |
e S

Plaintiff, Case No.: 04-22058-CIV-MORENQ/Garbey, \
v /0; @
SIDLEY, AUSTIN, BROWN & v
WOOD, LLP,

Defendant.

/

PLAINTIFF’S NOTICE OF VOLUNTARY DISMISSAL WITHOUT PREJUDICE

Plaintiff, MARK J. GAINOR, by and through his undersigned counsel and
pursuant to Rule 41(a)(1) of the Federal Rules of Civil Procedure, hereby files his Notice

of Voluntary Dismissal Without Prejudice in the above-styled action.

[

Florida Bar No. 267163
GARDNER WILKES SHAHEEN
Post Office Box 1810
Tampa, Florida 33601-1810

. Telephone:  (813) 221-8000
Facsimile: (813) 229-1597
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served via
first class U.S. mail to Lori Sochin, Esq., Gret;,nberg Traurig, P.A., counsel for
Defendant, 1221 Brickell Avenue Miami, Florid_g 331}1__ on this 15™ day of December,

2004.
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( :c l .?) UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case Number: 04-22058-CIV-MORENO
MARK J. GAINOR,

Plaintiff,

FILEDby R DS
DEC 2 2 2004

VS.

SIDLEY AUSTIN BROWN & WOOD, LLP,

CLARIMCE MADBOX
CLERK U.%. DIST. CT.
8. 0. OF

Defendant. =
/
FINAL ORDER OF DISMISSAL AND
ORDER DENYING ALL PENDING MOTIONS T

THIS CAUSE came before the Court upon Plaintiff’s Notice of Voluntary Dismissal Without
Prejudice. Itis

ADJUDGED that in light of the parties settling this action this case is DISMISSED without
prejudice. The Court shall retain jurisdiction to enforce the terms of any settlement agreement if it

is filed in its entirety by December 29, 2004 . It is also

ADJUDGED that all pending motions are DENIED as moot.

/—u

DONE AND ORDERED in Chambers at Miami, Florida, this day of December, 2004.

AVIORENO
D STATES DISTRICT JUDGE
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Richard B. Wolkes, Esq.
Kenneth C. Thomas, Esq.
Gardner Wilkes Shaheen
PO Box 1810
Tampa, FL 33601

Lori A. Sochin, Esq.
Greenberg Traurig
1221 Brickell Avenue
Miami, FL 33131
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