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Pursuant to Federal Rules of Civil Procedure 9(b) and 12(b)(6), defendant Sidley Austin

LLP ("Brown & Wood") 1 respectfully moves this Court to dismiss the Complaint filed against

Brown & Wood by Plaintiff Mark J. Gainor ("Plaintiff') on the grounds that the Complaint fails

to state any claims upon which relief can be granted and fails to plead fraud with particularity .

1 . INTRODUCTION

According to his Complaint, Plaintiff brings this action against Brown & Wood because

his long-time, trusted accountant Arthur Andersen LLP ("Andersen") persuaded him to invest in

a tax shelter that was supposed to save him $17 million in taxes. As it turns out, the IRS audited

and disapproved Plaintiffs tax scheme . Plaintiff settled with the IRS, which allowed Plaintiff to

keep over $3.3 million of the tax savings from the shelter, apparently putting him a net

$1 .2 million or more ahead on the deal after fees and costs are included.

Despite making money on his tax shelter, Plaintiff filed this lawsuit claiming fraud,

tortious interference, violation of Florida's RICO statute, breach of fiduciary duty and other

causes of action. Plaintiff did not name Andersen, which collapsed several years ago, but instead

sued Brown & Wood, "one of the nation's largest law firms," even though Brown & Wood could

not possibly have caused Plaintiff to invest in the tax shelter because Plaintiff had invested in it

long before Brown & Wood ever communicated with him. Nothing in the Complaint supports

Plaintiffs contrived efforts to make Brown & Wood responsible for someone else's alleged

conduct.

First, Plaintiff fails to plead that he relied upon any statements from Brown & Wood in

deciding to participate in the tax shelter. His own Complaint makes clear that Plaintiff decided

to enter the transactions at Andersen's behest months before he ever received any

communication from Brown & Wood. Plaintiff is therefore reduced to suggesting that even if

Brown & Wood never communicated with him, Andersen acted as Brown & Wood's agent,

'Sidley Austin Brown & Wood LLP formally changed its name to Sidley Austin LLP on January
1, 2006. Sidley Austin Brown & Wood LLP was the successor to Brown & Wood as the result
of a merger in 2001.

I
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rendering Brown & Wood liable for Andersen's statements. Plaintiff, however, fails to allege

any facts supporting the notion that Brown & Wood somehow controlled Arthur Andersen or

that an agency relationship existed. Because reliance is an essential element of Plaintiff's fraud

and negligent misrepresentation claims, and because Plaintiff fails to allege reliance, those

claims fail on the face of the Complaint. For the same reasons, Plaintiff cannot show that Brown

& Wood caused him to enter into the transactions, and thus the remaining claims must also be

dismissed as causation is a necessary element of each of those causes of action.

Second,and in the alternative, Plaintiffs Florida RICO claim never identifies the

supposed RICO enterprise, requiring dismissal. Likewise, Plaintiffs claims for breach of an oral

contract and for tortious interference with an advantageous business relationship fail to plead the

essential elements of each claim.

Finally, Plaintiff makes no effort to comply with the requirement of Federal Rule of Civil

Procedure 9(b) that fraud be pled with particularity. Plaintiff never identifies who at Andersen

allegedly induced Plaintiff to enter the transactions at issue, or when or where the so-called

misrepresentations were made. He never says who at Brown & Wood supposedly gave

Andersen "authority" to say or do anything on Brown & Wood's behalf, or who at Brown &

Wood communicated with Andersen, or vice-versa. This mode of pleading falls well below the

standard set by Rule 9(b), again requiring dismissal.

II . STATEMENT OF FACTS̀

In 1998, Plaintiff decided to sell his 81.2% interest in Gainor Medical Management,

LLC . Compl. ¶¶ 8, 9. At that time, Andersen was Plaintiffs accountant, consultant, and

financial advisor with whom he had "an established relationship of trust and confidence. . . ." Id.

¶ 9. Before the sale closed, someone at Andersen allegedly informed Plaintiff that "it might b e

2 Brown & Wood does not concede the accuracy of any of the facts alleged in the Complaint,
but treats them as true for the purposes of this motion only.

2

Case 1:06-cv-21748-JEM     Document 3     Entered on FLSD Docket 07/20/2006     Page 9 of 44




Case No. 06-21748-CIV-MARTINE Z

able to recommend a certain strategy to help reduce his total tax liability on the planned sale ."

Id. ¶ 10. Plaintiff does not allege that this unidentified individual made any reference to

Brown & Wood.

The sale of Plaintiffs business closed in January 1999 and resulted in a gain of over $120

million . Compl. ¶ 11. In March 1999, someone at Andersen allegedly offered Plaintiff a tax

shelter that would save him approximately $17 .0 million in taxes. Id. ¶ 12. This unidentified

individual allegedly told him that he would receive "a `more likely than not' opinion letter"

indicating that the strategy "would be upheld if challenged by the Internal Revenue Service." Id.

Although Plaintiff characterizes the strategy as the "Sidley Plan,"3Id., he never alleges that

Brown & Wood's name was so much as mentioned by the unidentified individual at Andersen,

much less that Andersen told him he would receive an opinion letter from Brown & Wood.

On August 20, 1999, someone at Andersen sent Plaintiff a schedule of fees and costs for

the strategy, which were approximately $2.1 million . Id. ¶¶ 13, 14. On September 1, 1999

Plaintiff authorized Andersen to proceed with the transaction. Id. ¶ 15. He does not allege that

he had any contact with Brown & Wood, or was even aware of Brown & Wood, before he

decided to proceed with the strategy.

After Plaintiff authorized Andersen to proceed, "a series of complex and costly

transactions were conducted" to generate $70,600,000 in apparent capital losses so that Plaintiff

could offset the capital gains he made on the sale of his business. Id. ¶ 21. The transactions

concluded on December 14 and December 23, 1999. Id. ¶ 24. "After the transactions were

finalized," Plaintiff received two "qualified" opinion letters from Brown & Wood stating that it

was "more likely than not" that the transactions would be "upheld if challenged by the IRS." Id.

3 While the complaint repeatedly characterizes the transaction strategy at issue as "the Sidley
Plan," that term is obviously a fabrication by Plaintiffs counsel rather than a phrase that was
used contemporaneously by anyone involved in the transaction. The opinion on which this suit
is allegedly based was rendered in 1999 by Brown & Wood, which did not combine with Sidley
& Austin until May 2001. None of the transaction documents refer to a "Sidley Plan," a "Brown
& Wood plan," or anything of the kind.

3
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¶ 25. Plaintiff's receipt of the Brown & Wood opinion letters, dated December 31, 1999, was

the first and only time Plaintiff allegedly communicated with Brown & Wood. Id. Of the $2.1

million in fees and costs for the transaction, Plaintiff claims Brown & Wood received $400,000.

Id. ¶ 52.

On December 10, 1999, the IRS released Notice 99-59 warning that transactions

described therein might not generate losses deductible under the Internal Revenue Code. Id. ¶ 22.

Plaintiff alleges that on the same day the Notice was released, some unidentified individual at

Brown & Wood told some unidentified individual at Andersen that Brown & Wood "would still

issue the favorable 'more likely than not' opinion letters, but that the opinions would have to

address Notice 99-59." Id. ¶ 23. The unidentified person at Brown & Wood allegedly told the

unidentified person at Andersen, however, that Notice 99-59 "would impair [Plaintiffs] ability

to rely in good faith on the advice of a tax professional," which the December 31, 1999 opinion

letters allegedly failed to state. Id. ¶ 26.

On December 22, 2001, the IRS issued Announcement 2002-2, 2002-1 C.B. 304, which

encouraged taxpayers to disclose their participation in certain tax transactions in exchange for

the waiver of penalties. Compl. ¶ 29. On March 14, 2002, Brown & Wood notified Plaintiff of

the Announcement and recommended that he consult his tax advisor. Id. ¶ 30. Plaintiff

thereafter voluntarily disclosed his participation in the tax shelter to the IRS and an audit

commenced. Id. ¶ 31.

On or about June 22, 2004, Plaintiff filed suit against Brown & Wood in Florida state

court. Brown & Wood removed to this Court and filed a motion to dismiss arguing that

Plaintiffs claims were not ripe because Plaintiff had not resolved his IRS audit. After reviewing

the motion, Plaintiff contacted Brown & Wood and agreed to dismiss his lawsuit without

prejudice pending resolution of the IRS examination.

On January 20, 2006, Plaintiff apparently accepted the IRS's settlement offer, which

allows him to pay only $13,670,192 in taxes instead of the $17,000,000 tax bill he would have

4
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paid without doing the tax strategy. Compl. ¶¶ 12, 32. This settlement appears to have saved

Plaintiff $3,329,808 in taxes, which more than makes up for the $2,100,000 in fees Plaintiff

allegedly paid. Id. ¶¶ 12, 14, 32. Nevertheless, Plaintiff refiled his suit against Brown & Wood

in Florida state court on June 7, 2006. His complaint alleges nine causes of action: (I)

malpractice; (II) breach of oral contract ; (III) breach of contract implied in fact; (IV) breach of

contract implied in law or unjust enrichment; (V) negligent misrepresentation; (VI) fraudulent

misrepresentation; (VII) breach of fiduciary duty; (VIII) tortious interference with an

advantageous business relationship; and (IX) violations of Florida Civil Remedies for Criminal

Practices Act (the "Florida RICO Act"). 4

Brown & Wood's counsel accepted service of the second action on June 13, 2006. As the

parties are diverse and Plaintiff alleges an amount in controversy exceeding $75,000, Brown &

Wood properly removed the case to federal court on July 12, 2006. See Murphy Brothers, Inc. v.

Michetti Pipe Stringing, Inc., 526 U.S. 344, 356 (1999).

ARGUMENT

A . The Fraudand Negligent Misrepresentation Claims Must Be Dismissed Because
The Complaint Fails To Allege ThatPlaintiff Relied Upon Brown & Wood In
Entering Into The Tax Strategy.

Plaintiff's own allegations defeat his claims for fraud and negligent misrepresentation

(Counts V and VI) because they conclusively negate detrimental reliance, which is an essential

element of these causes of action. See Patterson v. Downtown Med. & Diagnostic Center, Inc.,

866 F.Supp. 1379, 1383 (M.D. Fla. 1994) (reliance essential element of fraud and negligent

misrepresentation); M/I Schottenstein Homes, Inc. v. Azam,813 So.2d 91, 94-95 (Fla. 2002)

(reliance on the alleged false statement is an essential element of a fraud claim) .

4 Gainor alleges violations of Florida Statute § 772.103 of the Civil Remedies for Criminal
Practices Act. Compl. ¶ 96. This is Florida's Civil RICO provision. See Jones v. Childers, 18
F.3d 899, 910 (11th Cir. 1994).

5
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Here, Plaintiffs Complaint makes clear that he didnot rely on Brown & Wood when he

decided to enter into the tax strategy. Indeed, Plaintiffsonly communication from Brown &

Wood -two opinion letters - were not delivered until "[a]fter the transactions were finalized."

Compl. ¶ 25 (emphasis added). It defies common sense to suggest that Plaintiff could have

relied on Brown & Wood's after-the-fact letters in deciding to participate in the tax shelter. See

Schopler v. Smilovits,689 So.2d 1189, 1190 (Fla. 4th DCA 1997) (dismissing fraud claim for

lack of reliance where the allegedly fraudulent "representation was made after the transaction

had already taken place"); State Farm Mut. Auto. Ins. Co. v. Novotny,657 So.2d 1210, 1213-14

(Fla. 5th DCA 1995) (dismissing action for fraudulent misrepresentation because at the time

alleged misrepresentation was made, plaintiff had "already made the decision" to change her

position and thus could not have acted to her detriment in reliance on the misrepresentation); see

also Williams v. Sidley Austin Brown & Wood LLP, et al., slip op. at 10 Supreme Court of the

State of New York, Index No. 600808/05 (March 13, 2006), attached hereto as Exhibit A

(dismissing fraud and negligent misrepresentation claims where opinion letters were sent after

the decision to enter transaction was made and "plaintiffs do not allege any direct

misrepresentations of fact by the [Brown & Wood] defendants. . . prior to the agreement to enter

into the [tax strategy].") 5

Recognizing this deficiency, Plaintiff urges that Andersen somehow made its statements

to Plaintiff as Brown & Wood's "agent." According to Plaintiff, the supposed agency

relationship makes Brown & Wood liable for Andersen's alleged misrepresentations. This

argument also fails as a matter of law, however, because Plaintiff pleads no "ultimate facts that

5 See also Filler v. Hanvit Bank, 247 F. Supp. 2d 425,430 (S.D.N.Y . 2003) ("For the plaintiffs to
allege reliance, as required for actionable fr aud under both federal and common law, plaintiffs
must allege with part iculari ty that defendants made false statementsprior to [the plaintiffs' act of
detrimental reliance]"), vacated on other grounds at2003WL 21729978 (S.D.N.Y. July 25,
2003).

6
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establish either actual or apparent agency." Goldschmidt v. Holman,571 So.2d 422, 423 (Fla.

1990) .

The essential elements of an agency relationship are "(1) acknowledgement by the

principal that the agent will act for him; (2) the agent's acceptance of the undertaking; and

(3) control by the principal over the actions of the agent." Ilgen v. Henderson Properties, Inc.,

683 So.2d 513, 515 (Fla. 2d DCA 1996) (dismissing for failure to plead first element) (emphasis

added).

Plaintiff never alleges (and could not honestly allege) that Brown & Wood controlled

Andersen. This should surprise no one since, by Plaintiffs own admission, (1) Andersen, not

Brown & Wood, had a relationship with Plaintiff; (2) Andersen, not Brown & Wood, chose

which tax strategies to suggest to him; (3) Andersen, not Brown & Wood, made the

representations at issue; and (4) Andersen, not Brown & Wood, received $1.7 million of the

$2.1 million in fees. Compl. ¶¶ 12, 41; see also id. ¶¶ 20, 40, 56-57, 64-65. Where Andersen

exercised so high a level of independent control, no actual agency can exist. See Economy

Suppliers & Fabricators, Inc. v. Centennial Homes, Inc.,325 So.2d 421, 422 (Fla. 4th DCA

1976) (dismissing agency allegation because by definition an agent is not "free from control with

regard to the details of the engagement") (citation omitted).

Moreover, according to the Complaint, Brown & Wood authorized Andersen to tell

"prospective customers" only that "Andersen would arrange for the customers to get legal

representation from [Brown & Wood]" for "`independent ,' more likely than not opinion letters."

Compl. ¶ 20. Thiswithout more is not enough to create actual agency. See Pappasv. Smart

Health U.S.A ., 861 So.2d 84, 85(Fla. 4th DCA 2003) ("mere permissive use of [defendant's]

name did not createan agency relationship") .

Nor does Plaintifffare better under an apparent agencytheory. The essential elements of

an apparent agency relationship are "1) there was a representationby theprincipal ; 2) the injured

party relied on that representation; and 3) theinjured party changed position in reliance upon the

7
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representation and suffered detriment." Amstar Ins. Co. v. Cadet,862 So.2d 736, 742 (Fla. 5th

DCA 2003). "The focus is on the appearance created by theprincipal, and not the appearance

created by theagent." Pardo v. Tanning Research Lab., Inc., 996 F.Supp. 1222, 1226 (M.D. Fla.

1998) (emphasis in original); Izquierdo v. Hialeah Hosp. Inc., 709 So.2d 187, 188 (Fla. 3rd DCA

1998) ("apparent authority exists only where the principal creates the appearance of an agency

relationship." (quotingSpence, Payne, Ilasington & Grossman, P.A . v. Philip M Gerson, P.A .,

483 So.2d 775, 777 (Fla. 3rd DCA 1986)). Plaintiffs Complaint never alleges that Brown &

Wood made any representation whatsoever, much less one that created the appearance that

Andersen was its agent.

B. Plaintiffs Claims Must All Be Dismissed Because The Complaint Fails To Allege
That Brown & Wood CausedPlaintiff Harm .

Plaintiffs professional malpractice, breach of fiduciary duty, breach of contract (however

formed),6 tortious interference in an advantageous business relationship, and Florida RICO

claims similarly fail for lack of causation, which is an essential element of each of these claims.'

Plaintiff cursorily alleges that "[a]s a result of Brown & Wood's "breaches and deviations, [he]

6 Plaintiff's contract based claims are, in reality, nothing more than claims for professional
malpractice. Compare¶¶ 36, 37 (professional malpractice) with ¶ 42 (breach of oral contract),
T¶ 48, 49 (breach of contract implied in fact) and ¶¶ 53, 54 (breach of contract implied in law).

See Olmsted v. Emmanuel,783 So.2d 1122, 1125 (Fla. 1st DCA 2001) (essential element of
legal malpractice is causing loss); Gracey v. Eaker,837 So.2d 348, 353 (Fla . 2002) (causation is
element for breach of fiduciary duty); Scott-Steven Development Corp. v. Gables by The Sea,
Inc., 167 So.2d 763, 764 (Fla. 3rd DCA 1964) (the law remedies those breaches of contract "only
for such wrongful actsas result in injury or damage")(emphasis added); Palmas Y  Bambu, S.A .
v. E.I. Dupont De Nemours & Co., Inc., 881 So.2d 565, 570 (Fla. 3rd DCA 2004) (holding
causation is an element of Florida's RICO statute); T. Harris Y oung & Assoc., Inc. v. Marquette
Electronics, Inc., 931 F.2d 816, 825-26 (11th Cir . 1991) (tortious interference with a business
relationship requires causation). Causation is also an element of plaintiff's fraud and negligent
misrepresentation claims. See Butterworth v. Quick & Reilly, Inc., 998 F.Supp. 1404, 1411
(M .D. Fla. 1998) (plaintiff's claims of fraudulent inducement and negligent misrepresentation
both failed for lack of causation).

8
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entered into the subject transactions." Compl. ¶ 38; see also id. ¶¶ 44, 50, 62, 70, 79. His

specific allegations, however, flatly contradict this conclusory assertion.

Plaintiff specifically alleges that he decided to enter into the tax shelter and pay the fees

basedsolelyon advice and communications from Andersenbeforehe ever had any contact with

Brown & Wood. Compl. ¶ 25. As noted previously, because Plaintiff already had decided to

invest, and indeed had completed the transaction, before receiving any communication from

Brown & Wood, Brown & Wood's December 1999 opinion letters could not have caused

Plaintiff to enter into a transaction that happened in September 1999. In other words, Plaintiff's

own Complaint forecloses any showing that he based his decision to engage in the transactions

on communications from Brown & Wood. As a consequence, Plaintiff's claims, which all

require causation as an essential element, should be dismissed. 8

C. Plaintiffs Breach Of Oral Contract Claim Is Defectively Pled.

Plaintiff attempts to state a claim for breach of oral contract (1) even though he never

spoke to anyone at Brown & Wood, and (2) even though he fails to allege that Brown & Wood

breached an express term of the purported contract.

In an attempt to remedy the first defect, Plaintiff alleges that Andersen acted as Brown &

Wood's "agent." Compl. ¶¶ 40-41. As already discussed, the Complaint fails to allege facts

sufficient to establish an agency relationship.

As to the second defect, Gainor alleges that Brown & Wood violated the so-called oral

contract by breaching "an implied covenant. . . to exercise ordinary skill and knowledge in the

rendition of legal professional services" and an "implied covenant of good faith and fair

dealing." Compl. ¶¶ 42, 43. Under Florida law, however, a "cause of action for breach of the

implied covenant cannot be maintained. . . in the absence of breach of an express term of the

8 For the reasons discussed above with respect to reliance, Gainor cannot rely on alleged
misrepresentations or omissions by Andersen to satisfy the causation element because he has
failed to plead facts sufficient to establish that Andersen was acting as Brown & Wood's agent.

9
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underlying contract." Shibata v. Lim, 133 F. Supp. 2d 1311, 1318 (M.D. Fla. 2000). Plaintiff is

trying to do exactly what Florida law forbids: state a claim for breach of implied covenant

without alleging breach of an express term. Insurance Concepts and Design, Inc. v. Healthplan

Services Inc., 785 So.2d 1232, 1234 (Fla. 4th DCA 2001). Count II for breach of oral contract

should be dismissed on this alternative and independent ground as well.

D. Plaintiff Fails To State A Claim For Tortious Interference With An Advantageous
Business Relationship.

Plaintiff's Tortious Interference with an Advantageous Business Relationship claim fails

on every level. Indeed, Plaintiff actually alleges facts that conclusively foreclose his claim .

The elements of a claim for tortious interference with an advantageous business

relationship are: "(1) the existence of a business relationship. . . (2) knowledge of the relationship

on the part of the defendant; (3) an intentional and unjustified interference with the relationship

by the defendant; and (4) damage to the plaintiffas a resultof the breach of the relationship."

Gossard v. Adia Services, Inc., 723 So.2d 182, 184 (Fla. 1998) (quotingEthan Allen, Inc. v.

Georgetown Manor, Inc., 647 So.2d 812, 814 (Fla. 1994)).

Plaintiff has failed to plead interference, much less intentional and unjustified

interference. "Either a `breach' or `termination"' of a business relationship is necessary to

establish `interference."' Martinez v. Pavex Corp., 422 F. Supp. 2d 1284, 1297 (M.D. Fla.

2006); Anthony Distributors, Inc. v. Miller Brewing Company,941 F.Supp. 1567, 1572 (M.D.

Fla. 1996) (citingSmith v. Ocean State Bank,335 So.2d 641, 643 (Fla. 1st DCA 1976); Ethan

Allen, 647 So.2d at 814; Greenberg v. Mount Sinai Medical Ctr. of Greater Miami, Inc., 629

So.2d 252 (Fla. DCA 3d 1993); West v. Troelstrup,367 So.2d 253 (Fla. 1st DCA 1979)); see

also Seminole Tribe v. Times Publishing Co., 780 So.2d 310, 315 (Fla. 4th DCA 2001) (holding

"interference" occurs when the defendant induces the third party "not to deal with" the plaintiff) .

Plaintiff allegesthat he had a business relationship with Arthur Andersen and that Brown

& Wood interfered with that relationship by "inducing Andersen to promote the Sidley Plan to

10
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Andersen's clients, including Gainor." Compl. ¶ 78. Plaintiff fails to allege (because he cannot)

that his relationship with Arthur Andersen was "breached" or "terminated" or that Brown &

Wood induced Andersen "not to deal with" Plaintiff. Indeed, Plaintiff alleges the exact opposite;

that as a result of Brown & Wood's actions Plaintiff didmore business with Arthur Andersen

and entered into the tax strategy at issue. Compl. ¶ 79. Without an allegation of a breached or

terminated relationship, Gainor's claim for tortious interference fails.

Further, Plaintiffs relationship with Arthur Andersen, his accountant and financial

advisor, does not suffice to establish the "business relationship" element. In most, if not all

cases, the plaintiff alleging tortious interference sues because the defendant purportedly stole or

otherwise interfered with his clients or customers. Our research discloses no case wherea client,

like Plaintiff, has successfully sued for tortious interference with its relationship with the person

it is paying to provide it services (e.g., a lawyer, accountant, advisor, house painter, etc.) . This

cause of action is meant to protect businesses from losing business, not clients who are

dissatisfied with the services they received.

Even if the relationship could work backwards and a client could sue, Plaintiff still has

not alleged the necessary "business relationship" element. "[A]n action for tortious interference

with a business relationship requires a business relationship evidenced by an actual and

identifiable understanding or agreement which in all probability would have been completed if

the defendant had not interfered." Gossard v. Adia Services, Inc., 723 So.2d 182, 184 (Fla.

1998) (quotingEthan Allen, Inc. 647 So.2d at 815). Just because two parties have had a history

of past dealings does not establish a business relationship going forward. See Ethan Allen, Inc.

647 So.2d at 815 (holding that "[t]he mere hope that some of its past customers may choose to

buy again cannot be the basis for a tortious interference claim." Id. ; see also Medical Sav. Ins.

Co. v. HCA, Inc., No. 2:04CV1 56FTM, 2005 WL 1528666, at *9 (M.D . Fla. Jun 24, 2005)

(dismissing tortious interference claim brought by medical insurer who complained defendants

11
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induced insurers' customers not to renew their policies because a past relationship with a

customer does not mean the insurer will have a prospective relationship with that customer) .

Here, all Plaintiff has alleged is thatin the pasthe had relied upon Arthur Andersen for

accounting and related-services. Compl. ¶ 76. He makes no allegation of any identifiable

understanding or agreement that any relationship between Andersen and Plaintiff would continue

in the future. Further, even if such an agreement existed, it would be terminable at-will by either

party and would provide nothing more than a "bare expectancy, rather than a legal right, that the

relationship would continue." Brown v. Larkin & Shea, P.A., 522So.2d 500, 501 (Fla . 1st DCA

1988) (holding attorney-client relationship was terminable "at-will" and there was no claim for

tortious interference where one law firm induced another law firm's clients to switch their

representation); see also Kreizinger v. Schlesinger925 So.2d 431, 433 (Fla. DCA 4th. 2006)

(same); Goodkind v. Wolkowsky,180 So. 538, 540 (Fla. 1938) (holding agreement that

accountant would represent a client in a tax proceeding was terminable at-will); Ferris v. South

Florida Stadium Corp., 926 So.2d 399, 401-02 (Fla. 3rd DCA 2006) (holding that "[t]he general

rule is that an action for tortious interference will not lie where a party interferes with an at will

contract"). 9

Finally, Plaintiff never alleges that Brown & Wood knew of hisspecificbusiness

relationship with Andersen and targeted it. See KMS Restaurant Corp. v. Wendy's International,

Inc., 361 F.3d 1321, 1325 (11th Cir. 2004) (holding under Florida law that tortious interference

claim required plaintiff KMS to establish defendant "Wendy's knowledge of the business

relationship between KMS and Citicorp.") . Instead, he pleads only that Brown & Wood knew

"that Andersen maintainedthese types of relationshipswith clients such as Gainor." Compl.

9 See also Andrev. Gaines Berland, Inc., No. 95Civ 10524 (DC) 1996 WL 383239, *2 (S.D .N.Y .
Jul . 8, 1996) (holding that " on-going professional serv ices relationship is terminableat-will by
either party " unless there is a specific agreement to the contrary) ; De Rubbov. Wayner
Associates, 192 A.D. 2d 889, 891 (N.Y .A.D. 3 Dept. 1993) (holding that" a continuing
professional services relationship with defendant involving accounting, tax and advisory serv ices
. . . would be terminable at will by either party") .

12
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¶ 77 (emphasis added). The cases make clear that alleging Brown & Wood intended only to

affect Andersen's relationship with its clientsgenerallycannot sustain Plaintiffs tortious

interference claim. See Dunn v. A ir Line Pilots Assn,193 F.3d 1185, 1191 (11th Cir. 1999)

(holding that a tortious interference claim requires "a relationship with a particular party");

Ferguson Transportation, Inc. v. North American Van Lines, Inc., 687 So.2d 821, 821 (Fla.

1996) (holding that "in order to establish the tort of tortious interference with a business

relationship, the plaintiff must prove a business relationship with identifiable customers .") ;

Sarkis v. Pafford Oil Co., Inc., 697So.2d 524 (Fla. 1st DCA 1997) (affirming dismissal on this

ground). Without an allegation that Brown & Wood knew Plaintiff in particular had a

relationship with Andersen, Plaintiff has failed to adequately allege the "knowledge" element of

a tortious interference claim.

Because Plaintiff would have to contradict the allegations of his Complaint to save his

tortious interference with advantageous business relationship claim, this claim should be

dismissed with prejudice.

E. Plaintiff Fails To State AFlorida RICO Act Violation .

Plaintiffs attempt to assert a claim for violations of the Florida RICO Act, Florida

Statute § 772.101 et seq., is equally unavailing. In addition to the Complaint's failure to satisfy

the particularity requirements of Fed. R. Civ. P. 9(b) (as described immediately below), Plaintiff

never identifies the core element of his RICO claim, the "enterprise."

Description of the alleged RICO enterprise constitutes an "[e]ssential" and "basic

requirement[]" of a RICO claim.10 Jackson v. BellSouth Telecomm., 372 F.3d 1250, 1264 (11th

Cir. 2004); see also McCulloch v . PNC Bank Inc., 298 F.3d 1217, 1225 (11th Cir. 2002) ("To

state a RICO claim, a plaintiff must plead. . . an `enterprise"'); Durham v. Business Mgmt Assoc. ,

10 The Florida RICO Act was patterned after the federal RICO statute,see Jackson v. BellSouth
Telecomm., 372 F.3d 1250, 1263-64 (11th Cir. 2004). As a result, case law interpreting the
Federal RICO statute informs the interpretation of Florida's Act. See id.

13
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847 F.2d 1505, 1511 (11th Cir. 1988) (same). Here Plaintiff never even attempts to explain the

nature of the RICO enterprise supposedlyat issue. In fact, the word "enterprise" is used only

once in the Complaint and that is where Plaintiff parrots back the statutory language of Florida

Statute § 772.103. Compl. ¶95. ("Sidley has used or invested. . . the proceeds of these payments

in . . . the establishment or operation of an enterprise.") . Nowhere does Plaintiff develop or

explain the alleged "enterprise." This failure dooms his claim.

F. Plaintiffs Fraud-Based Claims Fail Pursuant To Federal Rule Of Civil Procedure
9b .

Finally, Plaintiff's claimsagainst Brown & Wood for fraudulent misrepresentation,

negligent misrepresentation, and violations of the Florida RICO Act should also be dismissed

because the Complaint utterly fails to state "the circumstances of fraud. . . with particularity" as

required by Fed. R. Civ. P. 9(b).1 1

To satisfy the requirements of Rule 9(b), a plaintiff must allege:

(1) the precise statements, documents or misrepresentations made;
(2) the time, place and person responsible for the statement; (3) the
content and manner in which these statement misled the Plaintiffs;
and (4) what the defendants gained as a consequence of the fraud.

In re Managed Care Litig., 150 F. Supp. 2d 1330, 1346 (S.D. Fla. 2001) (J. Moreno) (internal

quotation marks and citation omitted). Where, as here, the defendantis an organization, a

11 In addition to Plaintiff's claim for fraudulent misrepresentation, Rule 9(b) applies to the
Florida RICO Act claim, which is premised on mail fraud under 18 U.S.C. § 1341 (see Compl.
¶ 92), and the negligent misrepresentation claim. See Brooks v. Blue Cross and Blue Shield of
Florida, Inc., 116 F.3d 1364, 1380-81 (11th Cir . 1997) (applying Rule 9(b) to mail fraud
allegation in RICO action); Benchmark Electronics, Inc. v. J.M. Huber Corp., 343 F.3d 719, 723
(5th Cir. 2003) (9(b) applies to negligent misrepresentation claim if based on the same alleged
facts as fraudulent misrepresentation); Harrison Enterprises, Inc. v. Moran, No. 97-4362-CIV,
1999 WL 1211753, *3 (S.D . Fla. Aug. 30, 1999) (recognizing that under Florida law, "an action
for negligent misrepresentation sounds in fraud rather than negligence," and therefore the
pleading requirements of Rule 9(b) apply) (quotingSouran v. Travelers Ins. Co., 982 F.2d 1497,
1511 (11th Cir. 1993); MeterLogic, Inc. v. Copier Solutions, Inc., 126 F. Supp. 2d 1346,
1360 (S.D. Fla. 2000) (applying Rule 9(b) to negligent misrepresentation claim).

14
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plaintiff must also identify the individual(s) within the organization who made the allegedly false

or misleading statements. United States ex rel. Butler v. Magellan Health Servs., Inc., 74

F. Supp. 2d 1201, 1216 (M.D. Fla. 1999). Furthermore, the nature of the agency relationship

alleged must be pled with particularity "when the plaintiff relies upon the same circumstances to

establish both the alleged fraud and the agency relationship." Lachmund v. ADM Investor

Services, Inc., 191 F.3d 777, 782-83 (7th Cir. 1999) (applying Rule 9(b)).

Plaintiff's Complaint violates Rule 9(b) in every way. It does not identify who at

Brown & Wood allegedly gave Andersen "express or implicit authority" to act on its behalf in

dealing with Plaintiff, Compl. ¶ 12; who allegedly "authorized and encouraged" Andersen to use

its name as part of an "agree[ment] to work together" on tax shelters,id. ¶¶ 19, 20, 56 ; who

purportedly admitted to Andersen that Plaintiff could not rely "on the advice of a tax

professional,"id. ¶ 23; or who issued the allegedly misleading opinion letters. See, e.g.,

Rentclub, Inc. v. Transamerica Rental Finance Corp., 775 F.Supp. 1460, 1462 (M.D . Fla. 1991)

(requiring plaintiff to re-plead because he "should specifically identify the individuals who made

the alleged misrepresentations[,]. . . [and] their specific statements to organize, orchestrate, and

commence the alleged plan"); Anthony Distributors, Inc. v. Miller Brewing Co., 904 F.Supp.

1363, 1365 (M.D. Fla. 1995) (noting requirement to "specifically identify the individuals").

Further, the Complaint does not identify who at Andersen allegedly "offered" the strategy

to Plaintiff, Compl. ¶ 12; misled him about "the actual risk associated" with the transaction,id.

¶¶ 28(a), 57; or was told about the purported impact of Notice 99-59 on Plaintiff's ability to rely

on the advice of tax professionals. Id. ¶ 23. See, e.g., NCR Credit Corp. v. Reptron Electronics

Inc., 155 F.R.D. 690, 693 (M.D. Fla. 1994) (dismissing complaint under Rule 9(b) for failure to

identify agents who made alleged misrepresentations). Nor does the Complaint set forth what

the unidentified person at Andersen told Plaintiff about the tax strategy or when the alleged

misrepresentations were made. Finally, the Complaint fails to allege "the manner in which [the

15
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misrepresentations] misled" Plaintiff. Ziemba v. Cascade International, Inc., 256 F.3d 1194,

1202 (11th Cir. 2001); see Compl. ¶¶ 28, 57 & 65 (both incorporating ¶ 28).

In an effort to cure Plaintiffs inability to allege causation and reliance on Brown &

Wood's Opinion Letters (as described in detail above), Plaintiff obliquely refers to Brown &

Wood's "preliminary advice and directives." Compl. ¶ 28. Nowhere in the Complaint, however,

does Plaintiff ever detail these supposed communications, identify who at Brown & Wood

purportedly gave them, state when they were provided, or describe the impact on Plaintiff.

Plaintiff's Florida RICO Act claim suffers from similar defects. Plaintiff groups

Andersen and the accounting firm KPMG LLP with unidentified "accounting and financial

consulting firms" and "other financial institutions" as "The Marketers." Compl. ¶ 84. He fails,

however, to identify any individuals at any of "The Marketers" who were allegedly authorized

by Brown & Wood to make the representations to other taxpayers,id. ¶¶ 85, 86, or who made

representations to any of the taxpayers identified in the Complaint. This failure requires

dismissal. See In re Managed Care,150 F. Supp. 2d at 1347(citing Saporito v. Combustion

Engineering,843 F.2d 666, 675 (3rd Cir. 1988)). Further, he fails to allege who at Brown &

Wood "authorized and encouraged The Marketers" to make promises to "prospective customers"

id, ¶ 85, or "authorized" them to make representations regarding the tax consequences of certain

deductions they might take if they implemented the tax strategies. Id. ¶ 86; see Ageloff v. Kiley,

318 F. Supp. 2d 1157, 1159 (S.D. Fla. 2004) (a civil RICO complaint must plead all of the

elements of each alleged predicate act with particularity).

To the extent Plaintiff purports to allege specific "material omissions," Compl. ¶ 28, he

fails to allege how the purported omissions misled him, or facts establishing circumstances that

would require such disclosures. Rule 9(b) "requires" him to set forth"where the statement was,

or should have been, made" as well as"whenthe statement was, or should have been, made."

In re Sunstar Securities Healthcare Litig., 173 F. Supp. 2d 1315, 1318 (M.D . Fla. 2001)

(emphasis added); see also Gibbs v. Republic Tobacco, L.P., 119 F. Supp. 2d 1288, 1294 (M.D .

16
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Fla. 2000) (plaintiff should plead the time and place" of misstatement or omission); Hernandez

v. CIBA-GEIGY Corp. USA, 200 F.R.D. 285, 291 (S.D. Tex. 2001) (dismissing fraud claim under

Rule 9(b) because plaintiff" fail[ed] to allege the circumstances that would necessitate making

such disclosures, such as whenand where these disclosures should have been made") . Plaintiff

fails to identify any affirmative representations by either Andersen or Brown & Wood that were

misleading because of the alleged omissions or explain how these omissions misled him . See,

e.g., In re Cascade Int'l Securities Litig., 840 F.Supp. 1558, 1574 (S.D . Fla. 1993) (for omissions

to be actionable, plaintiff must allege the "manner in which he was] misled").

Because, as setforth above, Plaintiff fails to plead fraud with the required specificity, his

claims for negligent misrepresentation(Count V), fraudulent misrepresentation (Count VI), and

violation of Florida 's civil RICO statute (Count IX) should be dismissed.

IV . CONCLUSIO N

For the reasons set forth above, Plaintiff's Complaint should be dismissed.

DATED : July 19,2006. Respectfully submitted,

By: - t,,)
Katheri ne W . Ezell (SBN I T4771)
kezell@podhurst.com
PODHURST ORSECK, P.A .
25 West Flagler Street, Ste. 800
Miami , Florida 33130
Tel : (305) 358-2800/ Fax: (305) 358-2382

Of Counsel:

MUNGER, TOLLES & OLSON LLP
Jonathan E. Altm an
Aaron M. May
355 S. Grand Ave., 35th Floor
Los Angeles, CA 90071
(213) 683-9100 / Fax (213 )687-3702

Attorneysfor SidleyAustin LLP
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25 West Flagler Street, Ste. 800
Miami , Florida 33130
Tel: (305) 358-2800/ Fax: (305) 358-2382

Of Counsel:

MUNGER, TOLLES & OLSON LLP
Jonathan E. Altman
Aaron M. May
355 S. Grand Ave., 35th Floor
Los Angeles, CA 90071
(213) 683-9100 / Fax (213)687-370 2
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SUPREME COURT OI0THE STATE OF NEW YORK
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SIDLEY AUSTIN BROWN & WOOD, L.L .P; RAYMOND .
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MANAGEMENT COMPANY, N.C.; BRA) TON
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(Stuart E . Abrams, Esq. .
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FRIED, J',:

""breached their ;5duciary duty, and committed professional malpracticeIQ induce plaintiffs

Motion sequence numbers 007, 008 and 009 are consolidated for determination.

In this action , plaintiffs , F. Roger Williams and his affiliated entities, assert thirteen

causes of action against the defendants; who are alleged to have acted:in 'concert to structure

and facilitate a series oftransaetions leading to plaintiffs' investment in the Coastal Common

Trust Fund Series 711 Fund (the CoastalIII Fund). Plaintiffs allege that defendants made"

#audulent or negligent misrepresentations, concealedthe nature .of their relationships,

; returns. Plaintiffs seek both declaratory reliefand damages, including the interest, penalties.

the Fund as a deduction against income ontheir 2001 U.S. federal and state income tax'

to•enter intb these transactions, and toclaim $8,033.250.77 in ordinarylosses generated by

to dismiss plaintiffs ' amended complaintpursuant to CPLR 3211 (a) (1) & (7')'and CJ LR

& WVood I;,LP (Sidley) and attorney RaymondJ . Ruble (together the Sidley defendants) maye.

Revenue Service(IRS).

Under motion -sequence 007 and 008, the law firm defendants. Sidley Austin Brown

and late
fees paid when, subsequently, the deductions were disallowed by the internal

motion sequence 009defendant HVB US Finance ltie.(NVB) moves to dismiss.plaintifs '

madc
ap representatigns to plaintiffs prior to their investment in, the Coastal III Fund- -Under -

3016 (b), relying, rn part upon alleged "documentary evidence" to demonstrate that Sidley

Cn'1 fC :GI Qnn7 bl JeW RMR - Gb7-717 :X6) Nl1QQ1 U INNS!
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:complaint, pursuant to .CPLR 3211 (a) (7) for failure to state a cause of action, and allege

that plaintiffs have no standing to seek a declaratory judgment. ,

For purposes of these CPLR 3211 motions, the following facts,as alleged i n

plaintiffs' complaint, are accepted as true, and given the benefit of every. possible-favorable

inference (El3C 1 Tnq VGoldman Sack

rriman 1"a Development Com 96 NY2d 409,414 [2001 ~: f' '1 l3ztnk t'enlral Asiav

ABN i RO Bank N_V. . 301 AD2d 373, 375-611" Dept 20031)-

Plaintiff E. Roger Williams was introduced to defendant Multi National Strategies,

I.LC, and 'its principals, Michael N. Schwartz, Kevin M. Kops and David Schwartz':

(collectively, the Multi National defendants) in October 2001 for; the purpose 9f obtaining

tax -advice iri' connection . with asubstantial amount of, "phantQm equity". imputed to'.

Williams as 'a iesult of the sale of one of his businesses. Defendants Schwartz and Kops,

both certified public accountants, represented. that they were experts in the field..'t,,dth

• substantial experience in creating, marketing and selling tax advantaged products: to

corporations and high net worth individuals. They advised Williams to invest -in a "'comm. on. :

trust fcxnd" (CTF), whieh Schwartz and Kops represented was a lawful tax strategy with'

tremendous tax benefits. Schwartz and Kops explained that a CTF transaction was

.' . materially'different from other tax strategies previouslychallengedby.the l1ZS,' and that.-the

transaction, would be accompanied by an opinionletter from defendant Sidley, Which the

The motionto dismiss interposedby defendant Ronald 0. Menaker, Esq. on behalf
of the deceased defendantPeter Molyneux, who.died in•No'vember2005,was denied with
leave to renew, by orderdated January 30, 2006. '

4
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'Multi National defendants represented was an independent, international and highl y

reputable fait law firm . TheMulti -National defendants represented to Mr. Williams that.

because Sidley was an independent, international and reputable law fim, the opinion. letter

would shield plaintiffs from accuracy penalties in the event. or .,,,, adverse deter»ination by.

fie ffiS, and that an adverse determinationwas unlikely because the CTF involved fewer

uivestois than othertax strategies, making it unlikely to attract IRS attention . The Multi

National defendants representedthat the CTFtransaction. they weremar•keting :mel the. .

"economic substance" and "clear business purpose" testsused by. the IRSto : measu> e. the

le itiur .. ~. . . .$ acy of a.transaction, and assured Williams thatSxdley wouldprovidehim with an

opinion letter stating that it was "more likelythan not" that the transaction would be

acceptableto t e IRS.. The Multi National defendants also advised Williamsthat it was

absolutely essential that'Williams obtain a Sidley opinion letterbefore. making.use of the:

CTF transaction losses when filing U.S. federal income tax returns for'2001.

As fartherassuranceof the.legitimacy and safety of a CTF investment, Multi

National highlighted the participation of Deerhurst Management Company, Inc., which
Multi Na ti onal asserted was'one of the premier experts in the field of options and-foreign.

eturency trading, and I 7h3; a subsidiary of Germany's second largest bank, Bayerische

H3'Po- d Ve einsbank AG. Multi Na tional represented that kIVB understood the natirreof

•CTF investments, and would work closely with Multi National and the other defendants

- wed ini the amended complaint to implement thestrategy._.

The > Wti :IVatioiiaTde#`endanisadvised Williams that under the Tax Code, the only

way a tax sheltered investriieni in a CTF could be made was through the use_of a trust , , Thus,

in •_l f,c'ci nnn7 4 .i Ohl cnnr_cb7_7I PJ SJ7100nu ]WNU
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- personal liability eicpo-stire; aiid plaintiff Normaudy investment Trust (the Normandy Trust).

One of the-individual Multi National defendants was named cis Secretary iii' Normandy

Trading, and defendant Enterprise Financial Services, inc. was.named as Tr tee._,of

Trading); a subchapter S corporation wholly owned by Williams in order to limit Willians'

in order to facilitate Williams'investment in the Coastal III.Fund. . the Multi- National

defendantsassistedWilliams in setting up plaintiff, Normand}'. .Trading, inc. . ((N.orm4ndy

The next step in making this investment was for Williams to establish an account

with defendant Deerhurst. Williams opened the account with Deerhurst on November 21,

2001 with an initial. investment of $1.2 million. Deerhuirst used those funds to purchase two

put options on Japanese Yen for $$,040,426, and $8,000,000 respectively; with bothputs

Normandy Trust- According to the Sidley Opinion Letter, which15 annexed to Sidley's

moving pap= as Exhibit 3 (the Opinion Letter), the use of these investment entities was in

accordance With the prospectus issued for the Coastal 11) Fund.

According to plaintiffs' amended complaint, as confirmed by theOpinion Letter, the
Coastal UI Fund was established by defendant. Enterprise Financial Services, Inc. fllc/a
Enterprise Bank (Enterprise} by establishing two charitable remainder uni-trusts. These two
trusts were used to make iiaitial contributions of $48,000 apiece to the Coastal.111 Fund. The
monies contributed to thecoastalIN Fund were invested by defendant Deerhurst on or about
Not'etubei 27, 2001in a sei'esof foreign currency options whieh.were intended to and; did
create what is known as a"straddle, and "strangle" position with a $95,467.05 margin, using
both a 'calloption and a corresponding- put option on the -sane currency. . The Straddle.
transaction generated both losses and offsetting gains. AS structured, losses incurred by the
:Coastal III Fund were to be allocated to the investors, and the. gains wer6 to be allocated to ,
tiro charitable iiusts on a monthly basis. Investors were expected to pattieipate in the Coastal

Fund for aminimiiun of -five (5) years, with substantial. penalties incurred for early
withdrawl: At the endof the first allocation period. November 30, 2001, the Coastal -111
Fund recognized a $120,663,915 gain after the sale of the options, along with losses that
would not berealizeduntil the subsequent period. .
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Maturing in November: 2.2, 2002. Defendant Reft:a Capital Markets acted as the counter-

Party on the option transactions
. Williams' portfolio Was -then transferredto Normandy

.Trading. To Cover the otions d f dp e en ant Braxt Mn h.. isonanagemei t, lnc. (Braxto); a.Deerurst.
attiliate , borrowed $8 million fro m

. Hypo Vereinsbank Structured Finance, of which

defendant HVB is the United States counterpart
. Braxton loaned the $8 million to Williams.

.Who, in turn loaned the $8Million to m,, da Tnon y radrng, Normandy Trading then.

contributed $i .2 million in cash and loaned $8 millionto .Normandv Vast u 'cl i
*chaseda $9200,000:Otl position in the Coastal ITC Fund, giving Normandy Trust a.6.6%
pQSllion in the fund. .

r

The Coastal Ill Fund then used the $gmillion to acquire a foreiglt currency linked • •'

:
. • tzansaction were an anticipated grid inte raI : . __ . .. . _

S part of the overall Coastal Ill.l und.transaction.

, .. . . . . . .. . . .. . . .. .. _ . . . . . . .. ~ to. . , . . . , . . . . . . . . . . . . . • . . . . Iles, and .that 1l of theso - •. . . . . . .. ~. .

variable rate of return structured note from defendant Bradonton. Jne;,, another. Dehurst
affiliate . According to the SidleyOpinion Letter, Brandonton, in turn 'lent":the money to
Hypo Veieinsbank Structured -Finance, Plaintiff 's' . amended complaint alleges -foal
Bradontozr 's loan to HVB was in repayment ofthe $8 millionborrowed by Williamsthrough
Braxton ; and •seeks a declarato ~l'udry gmeut that.plaintiffs • are not obligated: to repay. those. .:
funds . Plainti4s' amended complaint also alleges thai in additi on to lending the $ 8million,
HVB facilitated the ,movement of the funds between the various en;

lrt moving to dismiss plaintiffs'. amended complaint, the Sidley deferidanis.rel

:completed f the PngagcmentLett
:_. . . . . . . _.. . . . . ..

S

,g
. . .an finedcopyof a Leo6r of'l Wiga ement (

the "En agenaent Lctiei") dated.DecrrJibrr lZ, ' : . .. .
200f; which P1r p ortediy was forwarded • to. .o • Williams slier the CTF traiasaetions- were

tdley was to act as"Spot al,C1. S. Federal . . '

cn• ..I cc I cI Cnn7 4,1 IPIJ c nnc_C4,7_7 17'XP .J S171C07U 7AIVU
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Income Tax Counsel," and would provide Williams withincome tax advice, including.-the

Opinion Letter, in 'relation to the CTF transactions. . The Engagement Letter advised

Williams that changes in the law could occurr after corppletion of Sidl ey.'s engagement which

could impacthis futurerights and liabilities, and that SidIey.would have no furtlterobligstion•...

tztiless'specificallyretained for thatpurpose. Under the terms of the Engagement Letter,

Sidley's fee for providing theseservices was $50,000 "regardless of the. amount of time or

,

and that in the event: ofa conflict ofinterest, Williams agreed that Sidley would represent the

"other client." •

persons affiliated with 'Coastal. Trading LLC, that it might continue to do so in' the future

-.disbursementsactually incurred payable on delive yofthe Opinion Letter." In addition, the .

EngagementLetter containeda conflict ofinterestdisclosure statingthat Sidley. represented

IN or about Decennber 28, 2001, the Coastal 111 Fund allocated $8,033,250.77 in

fradizt : . _ . . . . ; .g;°and i n claitriiug 'a $8,033,ZSQ77 loss to ofFset income for the 2001 tax year-

piovided Iry'Multi National, in preparing income tax returns for Wams and Normandy

or that its position wouldbe: sustained by the courts. . Plaintiffs, complaint alleges, that

Williams relied upon the 0pii6n' Letter, and '-IRS K-I and 11205 forms prepared and

would be upheld if•challexzged by the IRS, with a disclaimer stating that Si:dley's opinion.

was "not binding vil the IRS or a covet of law," and that accordingly, there could be "no. .

-assurance
" that folldwing an audit, the IRS would not take a position contrary to Sidley's,.

Sidley forwarded the 113 page OpinionLetterto Williams -. The letteradvised Williams that

there was a fifty (50%) percent likelihood that the tax treatment of the CTFtransactions .

ordinary-losses to'Normar#dy trading. Several months later; on or about. March 8, 2001;

n , • J r r•rl nnn7 MI IPN C nnr_C4,7_7 I7'Y PJ W»ce1u nuwu
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Threeyears later, on July 16, 2003,the IRS issued Notice2003-54 entitled "Common

sp atntt plea

penaltiesfrom having to withdrew from the Coastal III fund .

Addressing the merits of the motions, and notwi thstanding the liberal construction
to be accorded 2 'g~

as we1~ as. late ftlrng penalties to the IRS. plaintiffs also incurred substantial

authorities

underthe relevant provisions of the Income Tax Regulations, based,upon : a fi nding-that the .
offsetting positions did not serve any non- tax objectives. Upon ?earning of the IRS rarlin$F.
Williams retained new.counseland accountants to amend plaintiffs' 2001 federal and

Connecticut income tax retunrs, anduponreflin g, was required to pay interest to both taxing

Trust Fund Straddle Tax Shelter" to " alert taxpayers and their representatives that the

claimedtax,benefitsputpoitedlygenerated
bythese transactions are not allowable forfederal

income tax purposes. . .
." Around the same time, the Multi National defendants informed

Williams that there were problems with the CTFtransactions, and that the IRS had taken the
position that thetransaction was a"tax sheltea" and had identified it as. a sted transaction"

1 ; S N5i''3d at 1 9;

If$ st FIY$, wtth respect to plaintjfl ' determinati on to invest in the CostalICI

action for fraudulent inducement or fraudulent concealment• againstfnre attorney defcrtda tS, ,J~ ~• .

Apra 96.
N Y2d at '4I4), theallegationsof plaintiffs' amended' complaint fail:to.state acause of

bon by the .plamti ffs; and injury ( ma Hnlcle t .

:rrusrepresentations ofuiaterialexisting !,fact; which were false and knpwnto..befalse by-the
-defendants when made, for the.purposc of,inducin 1 `g p ar~rtiffs retiarrce ; justifiable re li ance
on tho alleged misrepresentation,or omi

To pleada viable cerise of actionfor fraud plaintiffs must allege. that the defendants made.. '

: . .

. ~.

cc :ci ann7 bi new cnnc-cb7 - 7I7 :xeJ wliceju 1uvu
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~omaanvy~titith $arnPV c 88NY2d413[1996),as;~lewYorkUniyersityyC'nniinent I

, 87 NY2d 308, 3.18 [1995); fet} ma, v on 23 AD3d 163, 'I66 [I'4 Dept
2005)); In additioia , •CPL.R'301 b (b)requires. that the complaint: set forth the misconduct.

complained of in sufficient detail tq clearly inform each defendant of..what their respective

roles were in the-incidents complainedof (eggP j Bank Central Asa•v ABN AM Qj

.301-AD2d373; 377 f 1•"Dept2003]: Abrah y u C uct'i,n .o. 1 ;,.1.76ADZd 180.

(I"Dept 1991 ; c j bj_Y rooks 43 IPtY2d 778, 780 (19773). Mererecitation.ofthe

etements of fraud is insufficient to state a cause of action. ( ried~~t: v n.x,.23.
A:D3d dt166

. .. . - . . . . •~._
,quo n I~ ional 'Unio_n ixe ins Cc~ of Pits urgh P Vv hoberi f'l,ncrn,hPr

Ali-0s. 257 AD2d I; 9 [I s"Dept 1999]).

In this case, Plaintiffs do not allege any direct misrepresentationsof fact by-the

Sidley defendantsor byHVg prior to their agreementto enter into the CTFtransactions see
t7

e v Moskowitz294 AD2d 114 [1" D t 2002e_ . . p . . . ~, Abr~af?am,' v UP Construction: t _q~, . . . . .
Inc. . s unra 176 AD2d I80), nor do plaintiffs plead factswith sufficient particularity fro m

which to infer that either I VB or the Sidley defendants Were in an agency relationslai
p. with

Multi National , or had sufficient control ' over the MultiNational defendantstallow th e
PmPorted?epresentialons to be imputed to them(CPLR 3016 [b); ,sg FirstNationwide

,a
j

y 9 gida Inr212 AD2d 469 [Y"Dept 1995]; Abrahami v UPG Cobs ~rt~~~. ! ~

;-176AD2d 180NationalWestmtr„~+"~l3a~kUSAV WPksej• -,124 AD2d 1.44;147

scheme without asy. specific delineation, in large measure, '
as to their respeetivve roles- Whil e

[l*Dept), denied70NY2d 604 [1987]). plaintiffs' amended cotnplainxrpakes blanket

smeuts 'that all of the; defendantsauthorizedand participated in_4dvainairtg the. alleged

10, .

7 1 • .J CC CI ann7 ni Jew cnne - cb?-7 1 7 : xeJ f77icclu 7NWv
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plaintiff need 'not allege andprovethat each defendant committedevery.element of fraud; '
Plaintiff mumestablish factsthat support aninference thatdefendants knowinglyagreedto

cooperate in a fraudulent scheme, or' shared a perfidious purpose and, when scienter
. is. . i. .'

lacking, the mere fact that a defendants' otherwise lawful activities may have. as.4isted - I

. . .

another in pursuit of guileful objectives is not a sufficient basis for a finding that they
is

conspired to defraud er
.v de B oo IY-Cam-, 297 AD2d'432 [31d Dept,

2002); nonal West in' rr Bank . USA V'Wek, eI MpLa 124 AD2d at.1.47.).

The alleged misrepresentations regardingthe pu ort Irp . . . tiA . W.11110 Warn illy. Of.th6
Cnastat TII Fi dor as.a tax sheltered investmentfall within the t

audit maybe inferred from
.the allegations contained within the four corners of the amended

deduc[ionswere claimed-"Facts regarding positions taken by the'IRS in similar instances or

with-similar types of xratrsactioos
were not exclusively within the defendant's knowledg

- :t ansadions Were iiot determined by the IRS to be in -
.

appropriate until flares years after.&

Dept 2000); A•uchincloz v tied,211 AD2d 417 (l' Dept 1.9}5 In]) tbis .case, the CTF

---~ $ Nt 2a at 42I-22). Predictions and °expressionsof future events

'cannot form thebasis for a fraud cause of action
QXQ!ktne v 270 AZU.

y v 1
Barney Tni 8s

SCAM 166 AD2d688 [2d Dept 1990]; r e a H ldin a

• . ~~ sen Associates,~r,~ ~.,... ~ .
.V I' t_zillv , 204 AD2d 777 (3rd Dept 1.994):.L gar . . . .

[1958];. B v en c iu & ., 223 AD2d 938, 94l..[3rd Dept 19961;

;
AM..g

a t rCo . V 1 ited' 4NY2d403
the'defei}daAts' 1 awledgc el M T '

defendants knew Would not occur, nor assertions ofpresent facts that were exclusively withi
n

ca egory: Q pr dicti :.ons or. .. . .
expressionsof futureevents, which are neitheraffirmations of eventsthat when made, tbe:

n I • I rr •rI nnn7 I . t IOW ennr _ r.ti7_a I ~ •vta I u1•0Q7u 7kIw J
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complaint that plaintiffs understood the risks took a gamble that the CTF transactions would
achieve the desired tax savings, and lost se t;g pace Communications .lnc . v Amsak

A a. f . -C; 6 Misc3d 1022[A] [Sup Ct, NY County 20051: hul seeSeipp ns

341 F Supp 2d 363 [SDNY], de'2004 W l- 24039.1 [SDNY 2Q04]).

To the extent that the complaint -allegesthat Sidley made negligent representae,

to Multi National knowing that those representations would be used to market' Coastal
products k nova tL~ B er 18 AD3d 256 1" Dept 200511 or thatSid1 '.

an HVB failed to 'disclose their relationship with Coastal or the othertransactional

defendants, prior to the time Sidley enteredinto an .attoirney,-client.relationship'With . .'

Williams , there was no privity of contractbetween plaintiff and Sidles,orbetweenplainti ffs• •
and HVB; and there are no allegationsin plaintiffs' arnended•complaint from which to infer .
the existenceof anycontractual or fidUciary relationship between plaintiffs end the mr~ying.
defeiudatits that would give rise to a duty too disclose prior to orduring the,execution, of the
CTF ttraansactions ( t : . . ; .

ur . nderSM ., 65 Ny2d 536545:48,
[19851, v v 304 AD2d638 [2d Dept], denied" ly- 100 NY2d 509.[20031: .̀ltl :

"V p • [ttn 243 AD2d 672 [2d Dept 19971; e v t T~1 I Holdings, i ,• 280 AD2d 153,.
161-2 110 Dept 20011; Singer •v Whitnign 83 AD24 862 •86: .._ ,3 [2d Bept 198 tJ, National

`. I ~ . mister D 'nk 'v W t l . . . ~ ~ ~. . . ~ f. rhsP X, 124 AD2d at 148' $anque Arabs et ~te:_. .. ._. . ;. . . . maLm~~i •

• 57 F 3d• 158 [2d Cir 19951). Defendant•HYB's

Participation was Iiniited to making.a. loan 'to Braxton Management, rqeThere.are: too. •_
allegations that the 10an transacti on was illegal or fraudulent,and a. lawful -Act -done. .j :

.lawful waycannot be the basisfor a claim of fraudulent conspiracy(ate vQWZA V

Ch•r•l nnn7 4. P IPId Cnn(' - C4.7-717_VPI U7lee]U 7RIVU
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4'

1

CQ1] ,3W AD2d 113,126 {l' Dept 2043))
. Further, in the absence of a viable underlying

fraudclaim, plaintiffs' caiasg of action for conspiracy, as
asserted against these defendants,

must also• fail ( $all y A17I IAr • •- d T Ica Co._ 94 NY2d 43, 57 [1999); i : .
• .1hA92 14 294 AD2d 114' 115 [IDe t 2002

BL
. : . . . ,,l~

at~ e9Lti2L»at $k.sL V
.

SMPM 124 132dat 150;. j:$ ;

1 11 AT12d 464 '~ e

at 1~8; 1queAzabeet lntemat;nAt n'anv t

d 229 NY 513 [19201; see als~o onal Westmi
. ter ~

V W l, aunts. l'24 AD 2d

[3 Dept19851 9 Dal a inas
'

' Y$ 2__ 183 App Div 456*.[I st Dept19 i•SJ,

no facts friom which to iiafer that H'VB was aware of plaintiff'

Plaintiffs' claim ,
. . . . _. _._. . . . .. . . . .

a8aurstHVI3 for aiding and abetting fraud must also fail, anther ark::

8 [2d Dept 2005)).

[ b]; ahacni v Up COnCrnlr-r TAn rr --M- . M ,.176 AD2d- 1-90;, ALSO Norihs
1~iY~lPnta~ 'lu} j-- ~~v Clams 17 AD3d 427 4z

, a a l o the participajtfs..in .tlac . .CTF-
transactions wereengaged'in a fraudulent scheme orconspiracy. Jack specificity (CPT 12 3016

and-plaintiffs' broad, 'blunderbuss allegationsth t l f

pl

the atzfetee of fraud ua the inducement or fraudulent concealment against these defendant
s

es Na

[2d Car 19950. The allegations in plaintiffs' amended complaint are insufficient to su
yr t

existence let one

a8iamatively assisted car concealed the fraud, or failed to act when required todo s

0 c v Deloi & o he 303 AD 2d 92 [1'' Dept 2003]; .

p ], L . d ued 99 N Y2d. SO5[2003 ]
Accordiaagly laintiff ' '. p s ft st, ninth and twelfth causes of action, alleging fraud aidixrg and .

•. disu~ssed. .

1 3

abttting fraard, and civil conspuracy{ as asserted against the Sidley defendants and
: FfVB are

CI ' .4 QC:CI Qnn7 ti Jaw I ;nnc-cs?-717 :Xe J

men v Maayl ~+d tl. Rftnk- 57 02,1l SR.

WJIQQ3u 3JVU

I
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The sane analysis does not apply to plaintiffs' causes action against the- Sidley

..defendants for events or representations occurring after Sidley was retained by Williams as

"Special U.S. Federal Income TaxCounsel." Once the attorney-client relationship as

engaged, a -fiduciary relationship came into play withall of the attendant . duties and

411gations, which "transcend those prevailing in the commerciali arketplace" ( otter of

Cope 83 NY2d 465, 472 [ 1994J). Attorneyshave a duty to deal fait ly' , honestly with

their "clients; with undivided' loyalty which is superimposed .onto th€ attorney-eliept

relationsp 'atid createsset of special and uni ue obligations includin the avoid-ce of, q g

conflicts of interest, operathig competently, safeguardingclient propertyand honoring the

idle 'of fidelity, barring 'not -only blatant self-dealing, but also requiring avoidance of.

clients' interests fiver their.own (Matterof Coopnn<u2, upra 8 3 NY2d. at 472; a Jam

I is"..v 'Ggldman . Sachs & n snpr 5 NY 3d at l9-20; ,e Chip r,erald I, L v Allied

Partners Inc„ •299 AD2d 278, 27984 (Y" Dept 2002]). "This is a sensitive and 'inflexibJe '

situati ons in which afiduciary's personal interest possibly conflicts with the interest ofthosc

Dived a fiduciary duty " (Birnbaum v Birnbaum , 73 NY2d 461, 466E 1;989)). A fiduciary may

not have interests adverse. to those of the client, and where a confl ict of' interest exists,

nothing lessthan full and complete disclosureis required,of the fiduciary(TEL Associates-.

YRclmslev S Inc. 146 AD2d 468, 470 [1st Dept 1089)). If dual, interests ore'fo be:

served, the disclosure, to be effective, must lay bare the truth, without ambiguity, or:

rescrvation,:irr-all its stark significance. (zuice v Charles;Ochw &' Co. 89 NY2d.3 L45

[1996), cort 'ed 520-US 1118 [1997J). Thus, within the context of an attorney-client

relatignsh p, plaintiffs ' claims that Sidley wasacting in its own self intet:est, and that it did

'14,

~ .

un-Inf'951 9UYW
nnn~r a~ ~o + rnnn rag _717 V0 1
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not fully disclosethe extent andnature of itsrelationship with the other defendants, are

exercise the de e f

sufficient to supporta cause of action forprofessional malpractice_ end ptainiifas'. .clannsghat

the
:Sidley defendants knew or should havc'known that the transactions in issue would not :

withstand scrutiny by the IRS, sufficeto raise the inference that the Sidley defendants did nqt.. i s
gr e o skill commlid b eony exercsey an ordinary rr~cmbr ofthe. le al :,_ g

cornraunity in rendering tar advise to plaintiffs (lVevelson v Carro. ubock ster ,a.

259 AD2d 282 [l Dept I999]; kr .T aler Junta, 208 AD2d 1130:[3 .̂.' Dept

.1994D. Plaintiffsclaim relianceon the Opinion Letter in taking the deduction; and it .l,S__.

action for professional malpractice, therefore, is denied.

[2~'Dept '1990]}: T1e'Sidley defendants' motion to dismiss plaintiffs' seventhcause-of'.

Cu' o• sura.259 AD2d.at 284; k tr Sc. v v a ' i 157 AD2d 590, 591.

inferred that "but for" the attorneys' alleged negligence: in:rendering the.opinion. .1etter; ..

plaintiff would not have incurred interest, penalties, professional fees and other damages

claimedas a resultofhaving to re-file for 2001 sec v 1so V a • ast

by IRS.not damagessuffered by Plaintiff' but rather,payment to IRS for use of money

yacate109~~
. . .. •. . . . . . : . . .. . . . : - . .. .. _ . . . . .
47810I5 (j .986] S1 [ . . , Pon a~salJowaneeoftax-deduction

rather than allov
'ingplaintiffs the windfall ofboth having used the tax money and recovering

all : interest thereon], gWn Preschi ~',Yg e 767 F2d . l 04] : [2d Cir-• 1985],- . : . is

ofhavmg to re- Ue for the 200I tax year (
glPrt vShea Gould Climes c & Casey(160.

AD2d"67,' []M Dept 1994]jequitiesmilitate in favor of barring recovery,o such intetest.

under New York law, plain ti ff 'sare not entitled to recover interest paid to the IRSasa.result.

eg e ,t antsproperlyassert that
With respectfo such damages, however the mvvin df d

1•S

nr .r . nnn1 vl 9061 cnnr _r/ .7_717•YDI u»cenu noun
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"plaintiffwasnot entitled toJ; in € Lord see ~vels41~v Carro. „ 1c

~, 259 AD2d at 284)_ Accordingly, plaintiffs' demand for: damages in the form of
interest paid to the IRSand state taxing authoritiesdue to the disallowance ofthe CTF Is

dedpctjions is stricken. The balance of the mtio on the S.id1_ : .. .. ~' . eY..dc endants .t0:.strike
Plamtifs ' demand forreimbursement of penalties, Wefees and professiional fees is denied,
Sidley'sassertion that it did not adviseplaintiffs when to fileamended tax returns appears
drsingenuous, and the issuesin an eve t i l, y n , w l be addressed, more approp> lately, on the
merits afterafull -dtvelopme tofth fe acts (see an i e

88 IY2d at 421-2; men osk rvi s~~p , 294 A Dxd 114 atni v . . .
oastrtictaon Co Incsupra 176 AD2d 180;. Wa a e n ' e 9.AD2d 264 _

266 14Jr Dept ' 19631, 14 NY2d 793 (1964]j. :

•I

Plaintiffs ' $itb, sixth and eleventh, causes of action for negligent,misrepresentation,
breach of fiduciary duty, and breachof the implied covenantof good faithand fair dealing ; . .
as asserted against theSidleydefendants, are dismissed asreduttdartt of the malpractice clai m

]nDe't2004 - c
. . .

1, a chLvaxtzv Olsh dman F£Q C &R ehzw i a. 302 AD2d 193,
199 20Q [I" Delit 2003]; Nevetson v C iro-- t~b.~ck K~s~ar .P, r',,, 290-AD2d

at '400).

Plain tiffs' ninth and tenth causes of action as alleged againstH VB, for aiding and
abetting fr

aud and the alleged breaches offduciary duty, also are dismissed- .Plaintiffsfailed
tq allege that IB had actual, as apposed to consttucti vet knowledge of the. fiduciary'

,_relationsliips allege, and there are no facts
from which to infer tlhat 11VB knowingly induced

01 •,J oc :cl Qnn7 bi Jew cnnc - cb7-717 :xe 4 W :11Q V 7NWV
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ar participated in the alleged breach eeKaufman v Cohen307 AD2d I I.3, 3,125 j 1 °'. Dept .

2003 ; Hjgkj~j v ork t Ex c 10 Misc3d257,286-89 (Sup Ct,N. Y 'County

2QOSJ)-

Finally, as conceded by plaintiffs during oral argumenton the motions the eighth and:

eleventhcausesof action asserted against the nnOvants for declaratory relief 'are not ripe. for. . .. J•

•b.detertniuation .(K9 church 9f St. Paul andSt. Andrewv Barwick, .07 N'Y2d 5101.5.18-19.:, _

sue, ed 479 US 985 {1986)). Moredver, as to defendantII VB, plaintiffs hage. ng',

standing to seek a declarati on of rights under a contract to which plaintiffs are not Z 'party:

s~Baker y Latham Sparrowbush Assoc 129 AD2d 667,appeal gj led 7Q .Ny2d 600•

[1987]): Accordingly, the eighth and eleventh causes of action alleged- in:plaintif .7 amended_

complaint as asserted against theSidley defendants,,and against HVB, also aredismi;$sed:

For the 7easgns,sI4 forth above, it is.

,'ORDERED that the motion-by defendants Sidley Austin Brown & Wood, ,L.I, .1? and

. .R yzhond J. Roble undermotion sequence 007'and Q08 to dismiss p1ainti.ffis . .aniepdcd.. .

defendants; andit is otherwise denied; and it is further;

colnplai.nt are granted, 'W part ; to ' tee extent of dismissingthe FIRST, F11F TH, SIXTH

, F,TOlTIf,: ELVIENTH AND TVV4M causes of. action . as asserted. . against; these:

'ORDERED that the motion by.defendant HVB Finance Inc. to dismiss plaintiffs'.

`ORDE]MD'that•plaintiffs'• demand for damages in' the form of interest paid to, the

IRS and state taxing authorities is stricken from the amended complaint; and it is further

;=ended complaint, as asserted against it,- is granted in its entirety. : The complaint, as to

1 7

• -~ I n - ~ I .D11 ennn _r49_717•YDI U 1'lr(I J Iuuu
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HYB is dismissed,and the Clerk is directed to enter judgment accordingly as toHVB; and •

it is fuither

" ORDERED that defendants Sidley Austin Brown WoadL L P and Rayrnond J, _ . .

service ofa copy of this order with notice of entry... . . .

Rebel aredirected•to answer the balanceofplaintiffs' amended complaint withui 30,days•of

n 7 •a ic :ci annz in .ew

• A.S .

snnr.-Gtr7-zL7 :xe4 H71SS 1 aNUN
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