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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
CASE NO. 07-21221 CIV ALTONAGA/Turnoff
RENEE BLASZKOWSKI, et al.,
individually and on behalf of

others similarly situated,

Plaintiffs/Class Representatives,

VS.
MARS INC., et al.,
Defendants.
/
DECLARATION OF CATHERINE J. MACIVOR
I, Catherine J. Maclvor, declare and state the following is true and correct under penalty
of perjury:

1. At the conclusion of the hearing on the Defendants’ Motion to Dismiss, Nestlé’s
counsel argued, as do the Defendants Manufacturers in the present Motion, that discovery should
not be allowed to go forward as to the merits because if class certification is denied, perhaps only
Nestlé will be involved in the case.! April 4, 2008 Transcript (“Transcript”) pp. 89-90. The
Plaintiffs’ counsel argued that merits and class discovery is inextricably intertwined and that the
Court would have to analyze the manner and method of proof for class certification. Transcript
p. 90. Moreover, the Court noted bifurcation would inevitably result in numerous disputes as to
what constitutes class versus merits discovery. Transcript p. 90. As a fall back position, Nestlé’s

counsel also actually requested the Court to first allow the Defendants discovery of the Plaintiffs’

! The Plaintiffs have filed an extensive product list which clearly demonstrates that all of the Defendant
manufactures’ products are the subject of the Plaintiffs’ claims. [DE 390].
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brand and product purchases prior to allowing the Plaintiffs any discovery whatsoever.
Transcript pp. 90-93.

The Court: If I don’t certify a class here, you still have all of these plaintiffs and
all of these defendants with all the same necessary discovery.

Ms. Licko: But they will, if it’s not a class, they will be limited to these specific
products that they really have a claim about because they were injured by — let’s
say if it’s Nestlé’s pet food, the other 23 defendant’s don’t need to be here.?

Transcript at pp. 91. This Court rejected that argument. The Plaintiffs have not been allowed any
discovery for nearly a year while, at the same time, the Defendants have repeatedly argued the
merits of the case and that the Plaintiffs have not sufficiently supported their claims with facts
that are almost exclusively within the control of the Defendants.

The Court: I am not favorably inclined to a bifurcation of discovery. | do it in
other purported class actions where, perhaps, you might have one named
representative suing on behalf of a class. But here we have a number of plaintiffs
and, as | said, if 1 don’t certify a class, all plaintiffs and all defendants will
probably still be before me. It’s not a case that would probably go away because |
didn’t certify a class because it’s a sizable enough group that there are a number
of claims that will still proceed.

So I’'m not, and in light of the history of this case, with the way | have tied
the plaintiffs’ hands in their ability to gather facts and information, I’m not
inclined to keep that in place any longer than I have already.

Transcript p. 93. [DE 346 p. 8].

The Defendants have, at best, only paid lip service to the policy behind Rule 26(c) and Local
Rule 7.1(A), requiring the parties to meet and confer prior to burdening this Court with motions
such as the one at issue here. The Plaintiffs filed their First, Second and Third Requests for
Production relating to class certification and merits issues on April 11, 15 and 17. [DE 383-8, 9

&10]. Each request is relevant to the allegations and claims in the operative complaint. For

% The Defendants ignore the fact that in cases where class actions are denied, under Federal Rule of Civil Procedure
42(a), courts allow the Plaintiffs’ claims to be consolidated and the putative class members a sufficient time to be
able to join the action. In this case, that would result in the addition of thousands of Plaintiffs. Moreover, the
Plaintiffs filed an extensive 25 page list of the products for each Plaintiff, which clearly encompasses pet food
advertising by each and every Defendant Manufacturer in the lawsuit. [DE 390]. This argument is thus totally
fallacious.
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example, request number 10 in the First Request for Production seeks “[a]ll documents relating
to internal investigations, reviews, evaluations or analyses reflecting the accuracy of your

marketing and advertising for any of your pet food brands.” [DE 383-8 p. 5]. Such a request

could not be more relevant to this case.

2. During the time that the Plaintiffs’ lead counsel was out of the office in April,
2008, and had filed a notice of unavailability to all parties regarding same, counsel for lams sent
the undersigned a letter advising that the Plaintiffs had served 376 separate requests for

production on lams and that lams would prefer not to have to provide the Plaintiffs with a

specific objection to a ““significant’ number of the requests, lams would like to meet and confer

regarding same. Exhibit “A,” p. 1. There was, thus, never any intention of providing the
Plaintiffs with any specific information prior to filing the instant Motion. The letter further
advised that lams would like to “prioritize” the discovery with “particular focus on the parties
discovery needs relative to any class certification hearing,” i.e., to bifurcate discovery with class
discovery preceding the merits discovery based upon what lams deems is necessary for the
parties prior to class certification. Exhibit “A,” p. 1. At the same time, the Defendants requested
a meet and confer regarding the new scheduling order (Exhibit “B”), and proposed a schedule for
taking the Plaintiffs’ depositions for every week between May 12 and July 31, 2008.2
Additionally, on the same day the Plaintiffs served two sets of interrogatories and a request for
production seeking extensive documents and information. See Composite Exhibit “D” (as
exemplar). The bottom line was that the Defendants want to provide the Plaintiffs with what the
Defendants deem that the Plaintiffs “need” for class certification while at the same time forging

ahead with their own extensive interrogatories, document requests and depositions all occurring

® Except two weeks that conflicted with the Defendants’ schedules. Exhibit “C” p. 1.
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contemporaneously without allowing the Plaintiffs any opportunity for any meaningful discovery

of what the Plaintiffs believe they need.

3. Because the undersigned was in the office for only a few days prior to leaving
again, which was also set forth on a Notice of unavailability [DE 347], the undersigned spoke
with representatives of the Defendant Manufacturers about the 30 depositions* and the
scheduling order and attempted to commence discussing both the discovery and depositions with
the Plaintiffs prior to leaving Miami again. Additionally, the undersigned had contracted the flu
and was only able to work 12 hours a day on this case and others during that time. As a result,
there was no opportunity to meet and confer with the Defendants regarding the Plaintiffs’
discovery requests. While the undersigned was unavailable, lams sent another letter, which the
undersigned was unable to read, but the undersigned advised lams that a meeting could be
scheduled upon her return. Exhibit “E” p. 1.

4. In the interim the Defendants requested an extension of time to respond to the
Plaintiffs’ Request for Production with the caveat that “[w]hether or not the Defendants will file
motions relative to that production will depend on our ability to work out reasonable
compromises on your three sets of document requests...” Exhibit “F.” The undersigned
responded as follows: “I am not certain that anything that | have requested is a ‘“monumental’

undertaking, although I always remain open to work things out. However, I am not willing to

grant a thirty day extension of time for the defendants to later file a motion without a single

Defendant agreeing to produce at least some documents. | am happy to compromise, but this

appears to be very much a one way street here. | would request the Defendants to provide me

* Despite the fact that the undersigned advised the Defendants’ representatives that the undersigned had numerous
conflicts during that time period and needed sufficient time to confer with each Plaintiff and to present a counter
proposal, the Defendants immediately noticed the Depositions for the dates of which they had been notified that the
Plaintiffs’ counsel could not appear.
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with a list of documents that they have no objection to providing and a list of the specific

document request requests that are [allegedly] problematic so that | will be able to prepare to

discuss same with you next week.” Exhibit “G.” lams responded that “[b]ased onyour response][,]

| anticipate that the defendants will be filing a motion. Nonetheless, I think we should go ahead

and meet on the 7th.” Exhibit “H.”

5. The next day, lams’ counsel sent the undersigned a letter with “background”
information concerning the Plaintiffs’ three requests for production. Exhibit “I.” lams’ local
counsel advised that the document requests would “paralyze” whole departments and gave as an
example the request “to lams for all documents sent to any branch of the United States or any
state government is enormous in scope. These requests would literally call for every W-2 for
every employee, property tax documents for company property, and volumes of additional
information with no relevance to the issues in the case.” Id. p. 2. A reasonable interpretation of
that request would lead anyone to understand that the Plaintiffs are not interested in obtaining W-
2s and the Defendants clearly must know that. The request was intended to obtain information
relating to documents sent to the Federal Drug Administration, the Patent and Trademark Office,
the United States Department of Agriculture, state regulatory officials, etc., regarding their pet
food products only, not employee W-2s.

6. The undersigned attended a meeting at the office of lams’ local counsel on the
second day after her return to the office. During that meeting, only lams’ counsel spoke with the
undersigned. lams’ counsel advised that lams’ was seeking a thirty (30) day extension of time to
produce some documents and a written response to the Plaintiffs’ three Requests for Production.
Exhibit “J.” lams informed the Plaintiffs’ counsel which documents lams would produce
without a court order. lams also repeated the above referenced example of an overbroad request
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encompassing the W-2s again, but when questioned about exactly how other requests were
allegedly overbroad, lams counsel conceded that the extent to which they were overbroad had

not yet been determined. The “meet and confer” was thus hardly any sort of meaningful

discourse since the Defendant manufacturers had refused to provide a list of specific document
requests that cause them concern, but they were able to be more specific in the Motion now
before the Court. Instead, lams’ counsel dictated what would be produced and stated that only
the advertising specifically listed in the Fourth Amended Complaint as examples would be
produced, notwithstanding the fact that all Defendants were well aware that the advertising in the
pleading were examples. Other than a request for the Plaintiffs to identify specific products so
that the Defendants would “consider” producing advertising relating to the products, there was
never any attempt whatsoever to compromise at all. The following is an excerpt from a letter to
lams after the meeting summarizing how quantumly deficient this “meet and confer” was:

During the meeting / telephone conference ... you advised me that you are
prepared to provide the following on or before May 30, 2008:

1. ldentify people with knowledge of the issues in the lawsuit with more detail
than required by mandatory disclosure;

2. Produce documents that mention or name any of the Plaintiffs listed in the
Fourth Amended Complaint;

3. Ingredient lists;

4. Packaging and marketing materials only for the specific products referenced
in the lawsuit;

For example, paragraph 75 refers to lams original and “Veterinarian
Recommended” advertising. These are specific examples that | provided in the
pleading and did not list the specific products that each Plaintiff purchased, but
rather listed the manufacturers of the products. In fact, more brands were
purchased by the Plaintiffs. For example, one plaintiff purchased lams Kitten
food, Original, Senior hairball and weight control and more than one Plaintiff
purchased multiple products. As | advised the Defendants during the meeting, if
that is the position that you all will be taking, the Plaintiffs do not agree and |
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would like you to confirm that as soon as possible so that | can file a motion to
compel. Please consider our discussion my request to confer about a motion to
compel on that issue because | believe that such a position is unreasonable.

You have asked for a list of products prior to giving me your position on whether
you will produce the advertising and packaging information without an order
compelling same. While | believe that you should be able to advise what position
you will take without first seeing a list of products, | will provide you with a list
of products purchased by the Plaintiffs and you have agreed to respond with the
Defendant Manufacturers’ position within 5 calendar days. Please confirm that in
writing and | will provide the list.

5. “Some” quality control procedures (although the Defendant Manufacturers
are not sure what you will produce).

6. Sales histories orders for products via a compendium or through some
other sort of document or documents.

7. You will provide a list of co-packers and rendering companies with which
you do business.

8. What you will rely on for class certification.
9. Press releases regarding the products at issue.
10. Documents regarding information management retention policies.

11.  You will produce documents where the Defendant Manufacturers have
been parties in litigation concerning their pet food products.

Note: You plan to limit scope to the class period, which is May 9, 2003 through
May 9, 2007.

You have stated that you believe that you can produce the above-referenced
documents or information by May 30, 2008. Frankly, based upon our
conversation today, |1 was not provided with very much information as to why this
amount of information will take two months to produce, i.e., from approximately
April 6 through May 30, 2008. It does not appear to be that much information,
particularly where the Defendants have requested rather extensive information
from the Plaintiffs that is extremely burdensome and time consuming to respond
to.

After having considered your proposal and given the scant amount of information
that | have about what will actually be produced, the only thing that I can say is
that the Plaintiffs will agree to allow you until May 30, 2008 to provide the
documents discussed, but not solely to provide a list of written objections or a
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motion to bifurcate discovery or a protective order. The Plaintiffs wish discovery
to go forward as expeditiously as possible. The Plaintiffs do not agree to any sort
of stages of production relating somehow to merits and class discovery nor do we
think the Defendants are in a position, as you suggested today, to determine what
documents the Plaintiffs will *““need” for class certification. The Plaintiffs’
interest is not solely in class certification. Had | known that you would attempt to
do an end run on the Court’s order that class and merits discovery will go
forward simultaneously, 1 would never have agreed to the deadlines in the
recently filed scheduling order.

I will review whatever documents you produce on May 30, 2008 and unless there
is further discussion about the manner in which the discovery is burdensome, with
far more specific detail than | received this morning, | will have no choice but to
move to compel whatever documents are lacking from the production if | am not
advised when the remaining documents will be produced. If the above-referenced
documents are the only documents that you intend to produce, the Plaintiffs
would consider the response to be patently insufficient to move this case along.
For example, |1 would think that organizational charts, which | have requested,
would be rather easy to obtain. If however, you consider this a start, 1 would
appreciate receiving a schedule as to when all of the other information will be
produced and for those requests that you feel are overbroad, a list of those and
how you propose that they be narrowed.

[Id. pp. 1-3]. That was the sum total of what was accomplished, which was very little.

7. At no time did the undersigned ever agree that “many” of the requests were
overbroad, but the undersigned did say what the undersigned has said many times in the past —
that the Plaintiffs’ counsel remains willing to work with any defendant to discuss specific
objections and come to a compromise if requests are truly overbroad and substantiated as such.
The fact that the Plaintiffs meet their obligations so as not to unnecessarily burden the Court was
demonstrated when the undersigned worked through discovery requests with Defendants
Albertsons and Kroger. [DE 293, 314-1 p. 5 (noting that Kroger and the Plaintiffs had come to an
agreement as to “many discovery issues”]. In fact, as the Court is well aware, only Defendant
Albertson’s attempted to work out the discovery dispute prior to seeking a Motion for Protective
Order regarding jurisdictional discovery and at that time the Court ordered the Jurisdictional
defendants to communicate with the Plaintiffs’ counsel about the discovery objections at the
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December 20, 2007 hearing. [DE 293]. Once that occurred, only a few specific topics were
ultimately brought before the Court. [DE 314-1 p. 5].

8. Sending a few letters and telling opposing counsel what you will do is hardly an
attempt to come to an agreement or compromise on anything. It is the Defendant Manufacturers’
burden to establish “overly broad” objections with factual support. A meaningful discussion
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concerning the specific objections should occur prior to filing a Motion with this Court. If not,
the Court will continue to be burdened with numerous motions such as this that could have been
avoided if a meaningful dialogue between counsel had occurred in compliance with Rule 26 and
Local Rule 7.1(A) and the Plaintiffs litigation costs of responding to these lengthy motions (on
short notice) with grounds that were never discussed between counsel prior to filing will spiral
out of control. A review of Iams Exhibit “B” [DE 383-3], which fails to include much of the
correspondence and e-mails regarding this issue, clearly demonstrates that the specifics
mentioned in the memorandum of law and the accompanying declarations for the first time were
never discussed between counsel prior to seeking relief from the Court.

9. The undersigned never discussed any other Defendant Manufacturers® objection
to any specific discovery request because no manufacturer other than Iams ever sought to contact

the Plaintiffs’ counsel despite the fact that lams conceded that each Defendant Manufacturer

maintains documents_differently. [DE 383-7 p. 4 (email from D. Jeffrey Ireland to Plaintiffs’

counsel5/9/08 at 5:03 pm].

I declare under penalty of perjury that the foregoing is true and correct.

L e

Catherine J. M Ivor

Executed on May 22, 2008.
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