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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 07-21221-CIV-ALTONAGA/BROWN

RENEE BLASZKOWSKI, et al.,
individually and on behalf of
others similarly situated,
Plaintiffs,

VS.

MARS, INCORPORATED, et al.,
Defendants.

DEFENDANT NATURA PET PRODUCTS, INC.”S OBJECTION TO OR,
IN THE ALTERNATIVE, MOTION TO STRIKE PLAINTIFFS” AGREED
MOTION TO FILE FINANCIAL AFFIDAVITS AND SUPPORTING
DOCUMENTS OF RENEE BLASZKOWSKI AND JENNIFER DAMRON
AND ACCOMPANYING MEMORANDUM OF LAW

Pursuant to Federal Rule of Civil Procedure Rule (“Rule”) 5(a)(1)(D), Natura Pet

Products, Inc. (“Natura”) hereby objects to the Plaintiffs’ Agreed Motion to File
Financial Affidavits and Supporting Documents of Renee Blaszkowski and Jennifer
Damron under Seal and all supporting documents, including the evidence to be sealed,
filed on November 6, 2008 (collectively, “Motion to File under Seal”). [D.E. 539.] In
the alternative, pursuant to Rule 12(f), Natura hereby moves to strike the Motion to File
under Seal. In support, Natura states as follows:

1. Plaintiffs’ Motion to File under Seal and its supporting documents and
evidence were not exchanged with or served upon Natura.

2. Plaintiffs’ Motion to File under Seal is an immaterial, impertinent,
and/or scandalous matter that should be stricken because it seeks to admit evidence

offered in support of a reply brief in violation of Local Rule 7.1.C.3.
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In support of this objection and motion in the alternative, which is justified by the
filings of record in this case, Natura submits the attached Memorandum of Law.

MEMORANDUM OF LAW

I INTRODUCTION

Natura objects to Plaintiffs’ Motion to File under Seal because it was never served
on Natura and Natura is unaware of its contents. Because Natura does not know what the
Motion to File under Seal states, the motion is not an “agreed” motion. Until the issuance
of Judge Altonaga’s order [D.E. 546] denying the Motion to File under Seal on
November 14, 2008, Natura was unaware that the Motion to File under Seal had been
filed. Natura was under the impression that Docket Entry 539 contained only financial
documents related to Plaintiffs Blaszkowski and Damron that have not been provided to
Natura.

Through the financial documents, Plaintiffs Blaszkowski and Damron improperly
seek to have the Court grant their Motion for VVoluntary Dismissal with Prejudice without
an Award of Costs and Fees (“Motion for Dismissal”) [D.E. 518] based upon evidence
never provided to Natura and filed under seal in support of a reply brief. The issue of
Blaszkowski and Damron’s alleged financial hardship was first raised in the Motion for
Dismissal’s original moving papers, not Natura’s opposition. Accordingly, the evidence

is not permitted to be introduced with the reply and should be stricken.

1. BACKGROUND

On October 13, 2008, the plaintiffs Blaszkowski and Damron filed their Motion
for Dismissal. [D.E. 518.] The Motion for Dismissal argued that Blaszkowski and
Damron should be dismissed from this action because they were allegedly financially
unable to continue. [D.E. 518.] In support of this contention, Blaszkowski and Damron
each filed declarations with the Motion for Dismissal. [D.E. 516 & D.E. 517.] On
October 20, 2008, Natura filed its opposition to the Motion for Dismissal. [D.E. 522.]



On or about October 30, 2008, Plaintiffs’ attorney Jonathan C. Schwartz
contacted Natura’s counsel, Kristen E. Caverly, to request a stipulation allowing plaintiffs
Blaszkowski and Damron to file financial documents under seal in support of their
upcoming reply brief. (Caverly Decl., Nov. 14, 2008.) Natura informed Plaintiffs that
the submission of evidence with a reply brief was inappropriate and that Natura would
object. As Natura informed Plaintiffs, it generally does not oppose the filing of sensitive
financial documents under seal if they are being offered for a proper purpose. Here,
however, no proper purpose was present. Natura further made clear that it would not
stipulate to the filing of any motion and documents under seal unless Natura first had an
opportunity to review and consent to the proposed motion and documents. (Caverly
Decl.) Plaintiffs’ counsel subsequently represented that Natura would be provided with a
copy of the motion and all documents that Plaintiffs sought to submit under seal prior to
their filing. (Caverly Decl., ex. A.)

On November 6, 2008, Plaintiffs filed their reply brief in support of the Motion
for Dismissal [D.E. 541] and their Motion to File Under Seal [D.E. 539]. To date, Natura
has not seen the contents of the Motion to File Under Seal. (Caverly Decl.) Natura
objects here and files the instant motion to strike the Motion to File under Seal on the
grounds that it violates Local Rule 7.1.C.3. and that the contents of Plaintiffs’ Motion

have never been disclosed to Natura.

M. LEGAL ARGUMENT

A. Plaintiffs May Not File Evidence With Their Reply.

Rule 12(f) permits the Court to strike from pleadings any redundant, immaterial,
impertinent, or scandalous matter on its own or upon the motion of a party. Local Rule
7.1.C.3. provides that evidence filed in support of a reply memorandum is strictly limited
to the rebuttal of matters raised in the opposing memorandum. The issue of Plaintiffs

Blaszkowski’s and Damron’s alleged financial hardship was raised in Plaintiffs’ moving



papers, not the opposing memorandum. [D.E. 518.] Therefore, the Sealed Document
that offers evidence regarding Blaszkowski’s and Damron’s financial condition may not

be submitted with the reply.

B. Natura is Prejudiced because It Was Not Served with the Motion to
File under Seal.

Rule 5(a)(1)(D) requires that written motions be served on all parties. Here,
plaintiffs never served Natura with the Motion to File under Seal or the documents
presumably attached. Further, Natura is unable to obtain the Motion to File under Seal
from the Court because it is under seal. Natura is unaware of the exact contents of
Plaintiffs’ Motion. Consequently, Natura is unable to make relevant evidentiary
objections or opposing legal argument that may apply to the Motion to File under Seal.
As a result, it is possible that the Court will grant the motion under the false assumption
that Natura agreed to it. Additionally, Natura would be prejudiced if the Court, in ruling
on the Motion for Dismissal, considered inadmissible evidence in support Plaintiffs’ the
reply brief to which Natura had no opportunity to object. To prevent prejudice to Natura,

the Court should disregard the contents of the Motion to File under Seal.

IV.  CONCLUSION

For the foregoing reasons, Defendant Natura Pet Products, Inc. respectfully
requests that the Court sustain Natura’s objection to the Motion to File under Seal or, in
the alternative, grant Defendant’s Motion to strike Plaintiffs’ Motion to File Financial
Affidavits and Supporting Documents of Renee Blaszkowski and Jennifer Damron under
Seal and all supporting documents, including the evidence to be sealed. [D.E. 539.]

RULE 7.1 CERTIFICATE

Prior to filing this motion, Natura’s attorney, Robert C. Mardian Ill, made
reasonable efforts to confer with the plaintiffs in a good faith effort to resolve the issue
raised in this motion. Plaintiffs did not respond to the meet and confer efforts, thus

necessitating the instant motion.
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