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L. Grounds permitting the reconsideration of this Court’s original decision exist

Natura has accurately provided the standard for reconsideration, and the Plaintiffs agree with
this Honorable Court that a motion for reconsideration is soundly within the district court’s discretion
and may be granted if “there is (1) an intervening change in controlling law; (2) nery discovered
evidence; or (3) the need to correct clear error or manifest injustice.” F & G Research, Inc. v.
Google Inc., 2007 U.S. Dist. LEXIS 70072, **16-17 (S.D. Fla. Sept. 20, 2007) (quotations and
citations omitted). In its Response, Natura has concluded that “Plaintiffs cite no intervening change
in controlling law, offer no new evidence, and provide no showing that the Court erred in its previous
ruling.” [DE 577 p. 2]. On its face and throughout the remainder of its argument, Natura has
surprisingly removed in its entirety the “manifest injustice” ground upon which a motion for
reconsideration may be granted. Although one could speculate as to why Natura has unilaterally
decided to ignore this basis for granting a motion for reconsideration and, as a result, the underlying
Motion, the United States Supreme Court and the Eleventh Circuit Court of Appeal have made it
abundantly clear that “reconsideration of a prior holding is not improper if the court is convinced that
the prior decision . . . would work manifest injustice.” Murphy v. FDIC, 208 F.3d 959, 967 (11th
Cir. 2000) (citing Arizona v. California, 460 U.S. 605, 619 n.8 (1983); Wheeler v. City of Pleasant
Grove, 746 F.2d 1437, 1440 (11th Cir.1984)).

The argument here is a simple one: now that Natura has questioned the sufficiency of Ms.
Davis as a Class Representative, a manifest injustice would result if class certification were to be
denied when a sufficient class representative exists. In the Renewed Motion and/or Motion for
Reconsideration, the Plaintiffs have identified several cases directly addressing this point. [DE 555
pp- 3-4]. Natura has failed to refute these cases and has simply ignored the issue. Yet, the Eleventh
Circuit has consistently maintained that, once a named plaintiff’s standing is placed in question, the
intervention and/or substitution of another class representative is appropriate. See Birmingham Steel
Corp. v. Tennessee Valley Auth., 353 F.3d 1331, 1343 (11th Cir. 2003); Lynch v. Baxley, 651 F.2d
387 (5th Cir. 1981); Cotterall v. Paul, 755 F.2d 777 (11th Cir. 1985); Ford v. United States Steel
Corp., 638 F.2d 753 (5th Cir. 1981); see also Castillo v. N & R Servs. of Cent. Fla., Inc., 2008 U.S.
Dist. LEXIS 36882, **6-7 (M.D. Fla. May 1, 2008) (“should the Court find that no representative
Plaintiff has standing, the Eleventh Circuit has held that ‘efficient judicial administration weighs in
favor of allowing an opportunity for a new and proper class representative to enter the case and
litigate the class interests””).

Recently, the Honorable Judge Adalberto Jordan dealt with the issue that is very similar to
the one presently before this Court. In Fla. Pediatric Soc’y/Fla. Chapter of American Acad. of

Pediatrics v. Benson, 2008 U.S. Dist. LEXIS 66235, *3 (S.D. Fla. Aug. 27, 2008), Magistrate Judge
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Chris McAliley was tasked with issuing “a report and recommendation on the plaintiffs’ motion to
certify a class and the [plaintiffs’] motion to intervene.” As part of his report, Judge McAliley
recommended that that the motion to intervene be granted and the defendants objected. Id. Judge
Jordan, in permitting the substitution of the plaintiffs, explained, “The Eleventh Circuit has
recognized intervention as a means for plaintiffs to attempt to cure the alleged deficiencies of the
representatives when class certification is opposed.” Id. (citation omitted).

In the instant matter, Natura has opposed class certification and has challenged the
commonality and typicality of Ms. Davis as the Class Representative. [DEI 579]. The Plaintiffs do
not suggest that Ms. Davis is not a sufficient Class Representative. Rather, the issue is that
depending on the Court’s ultimate ruling, Ms. Cortazzo may be able to represent all class members in
the instant class action lawsuit arising out of Natura’s unfair and deceptive practices. [DE 555 p. 4].
Accordingly, there is no “paradoxical” argument; if this Court were to find that Ms. Davis is not a
sufficient Class Representative or that Ms. Cortazzo would be a better Class Representative, then
Eleventh Circuit precedent permits this Court to add and/or substitute Ms. Cortazzo so as to avoid
manifest injustice and guarantee “efficient judicial administration[.]” Birmingham Steel Corp., 353
F.3d at 1336; Lynch, 651 F.2d at 388; see also Castillo, 2008 U.S. Dist. LEXIS 36882 at **6-7.

IL Good cause exists to modify this Honorable Court’s Scheduling Order"

For a Scheduling Order to be modified, Rule 16 of the Federal Rules of Civil Procedure
requires good cause be shown by the moving party. See Fed. R. Civ. P. 16(b). This does not mean,
however, that if good cause did not exist before, it can never exist. Yet, this is the entire crux of
Natura’s position, as it states, “If good cause did not exist in October, it certainly does not exist now,
even later in the litigation and while the motion for class certification is pending.” [DE 577 p. 3]. In
this Honorable Court’s Order denying the original Motion, it was made abundantly clear that there
was no need to add Ms. Cortazzo because Ms. Davis’ Declaration and the Supplemental Authority
submitted in support of the Motion “demonstrate[ed] that Davis is a proper Plaintiff in this case and
Cortazzo unnecessary.” [DE 505 pp. 9-10]. However, since this Court’s Order, Natura has directly
attacked Ms. Davis’ ability to represent the Proposed Class and has specifically questioned whether
Ms. Davis has actually “‘obtain[ed] and used’ a Natura pet food product” because “Davis cannot
testify as to how many free samples she took or the particular month she obtained the free product
and has no objective or corroborating evidence of any use of a Natura product.” [DE 579 p. 2].
Natura has also attacked Ms. Davis as a Class Representative because she used free samples and

therefore did not “pay more than the benefit she received[.]” [DE 579 p. 6]. Accordingly, the

! The Plaintiffs herein incorporate the reasoning detailed in the original Motion, the Reply submitted in support
thereof, and the Renewed Motion and/or Motion for Reconsideration. [DE 457; DE 465; DE 555 pp. 5-6].
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circumstances have changed and Natura has provided this Court with the answer it was looking for
when it asked “why Cortazzo is necessary to this action given Davis’ claims.” [DE 505 p. 10].
Simply put, as discussed supra, when one class representative is deemed insufficient, the interests of
ensuring efficient judicial administration and avoiding manifest injustice provide for a replacement
class representative rather than denial of class certification. Hence, notwithstanding this Court’s
previous Order and the Plaintiffs’ belief that Ms. Davis is a sufficient Class Representative, the
Plaintiffs further contend that Natura’s current opposition to class certification, in conjunction with
the Eleventh Circuit precedent discussed supra that allows for substitution of Class Representatives,
provides an additional ground upon which this Court has the requisite good cause permitting a
modification of the Scheduling Order to allow the addition and/or substitution of Ms. Cortazzo.?
III.  The renewed request to add Ms. Cortazzo is ripe and is definitely not conjecture

Natura contends that the request to add Ms. Cortazzo is not ripe. [DE 577 p. 4]. This
position is wholly untenable as it is neither conjecture nor speculation that Natura argues that Ms.

Davis is an unsuitable class representative; this is exactly what Natura has. done in its Response to

the Motion for Class Certification. [DE 579]. Moreover, this Court need not wait to issue its ruling

on the Motion for Class Certification in order to determine whether to add and/or substitute Ms.
Cortazzo. In the Renewed Motion and/or Motion for Reconsideration, the Plaintiffs have highlighted
two cases where substitution was allowed prior to class certification. [DE 555 p. 4]. Natura offers
no legal authorities to oppose these cases, but instead offers a completely irrelevant case, Mazur v.
Lampert, 2007 U.S. Dist. LEXIS 13934, *6 (S.D. Fla. Feb. 28, 2007), which deals with a motion for
leave to take additional depositions. [DE 577 p. 4]. Mazur is completely irrelevant and has no
applicability at all as the issue is not whether the Plaintiffs “believe” there may be a need to add Ms.
Cortazzo or that a “contingency” exists. [DE 577 p. 4]. To the contrary, it is an indisputable matter
of fact that Natura has questioned Ms. Davis’ status as the Class Representative, particularly because
she obtained and used free samples of Natura’s pet food products. [DE 579 pp. 2, 3, 6].

Thus, as to this particular issue, the only real matter for this Court to decide is whether Ms.

Cortazzo, as a Class Representative, may be substituted with or joined by Ms. Cortazzo as a Class

? In its Amended Scheduling Order, this Honorable Court relied upon Joknson v. Mammoth Recreations, Inc., 875
F.2d 604, 609 (9th Cir. 1992). [DE 257 p. 2]. Natura has also cited to and relied upon Joknson in its Response.
[DE 577 p. 4]. However, the Plaintiffs respectfully submit that Johnson is inapplicable to this case. In Johnson, the
plaintiffs were notified on multiple times prior to the amendment cut-off date that they had named the wrong party
as a defendant. Id. at 606-07. Yet, in pure dereliction of this notice, the plaintiffs ignored these warnings and
neglected to substitute the improper defendant with the proper defendant until four months after the cut-off date. Id.
at 607. Respectfully, the Plaintiffs suggest that this case is much different as both Ms. Davis’ discovery responses
and the Multi-District Litigation settlement agreement occurred well after the amendment cut-off deadline. As such,
the Plaintiffs suggest that these post-deadline happenings offered the good cause as to why “the scheduling deadline
could not have been met despite the movant’s diligent efforts to do so.” [DE 257 p. 2].
3
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Representative before this Court issues its ruling on the Motion for Class Certification.’> The
Plaintiffs have cited two cases, to which Natura has not countered or even responded, holding that
this exact practice is permissible. See In re Thornburgh, 276 U.S. App. D.C. 184 (D.C. 1989) and
Spizzirri v. C.IL. INC., 1994 U.S. Dist. LEXIS 11719 (N.D. Ill. 1994. Yet, many more cases exist.
For example, in Dabit v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (In re Merrill Lynch & Co.
Research Reports Sec. Litig.), 375 B.R. 719, 728-29 (S.D.N.Y. 2007), the district court analyzed the
issue of whether a named plaintiff could be substituted pre-certification due to the named plaintiff’s
claims being moot. The court in Dabit explained the principle behind allowing such a substitution:
“‘the thrust of the mootness exceptions are to provide justice to absent class members and to promote
the utility of the class action device.” Id. at 729 (quoting In re Nat’l Austl. Bank Sec. Litig., 2006
U.S. Dist. LEXIS 94163, at *10, n.6 (S.D.N.Y. Nov. 8, 2006)). Thus, “in order to protect absent
class members, where the claims of a lead plaintiff become moot at the pre-certification stage, courts

not only may, but should, respond to the pre-certification mooting of a class representative's claims

by permitting substitution of a new class representative.” Id. (quotations omitted) (emphasis added).

Although mootness is not presently at issue, the principle behind the mootness exception still remains
equally applicable—it would be judicially inefficient and legally unjustifiable to dismiss a class
action case in its entirety simply because the named Plaintiff/Class Representative lacked the
standing necessary to represent the proposed class. See White v. Mathews, 559 F.2d 852, 857 (2d
Cir. 1977) (applying this mootness exception in the pre-certification stage where the named plaintiff
engaged in a Rule 68 offer of settlement); Gerstein v. Pugh, 420 U.S. 103, 110 (1975) (applying this
mootness exception where the named plaintiff’s claims expired prior to certification); see also
Graves v. Walton County Bd. of Educ., 686 F.2d 1135, 1138 (5th Cir. 1982) (“It is firmly established
that where a class action exists, members of the class may intervene or be substituted as named
plaintiffs in order to keep the action alive after the claims of the original named plaintiffs are
rendered moot.”); Silva v. Vowell, 621 F.2d 640, 650 (5th Cir. 1980) (“Once the [named plaintiffs’]
challenge became moot and put the named plaintiffs’ standing in question, the plaintiffs and the
judge should have realized that intervention by another named plaintiff was appropriate.”).
Accordingly, courts are vested with the power to permit substitution of a plaintiff during the pre-
certification stage, and while the Plaintiffs believe that Ms. Davis is a sufficient Class Representative,
if this Honorable Court finds otherwise, then the Plaintiffs would respectfully request that this Court

use its vested power and substitute or add Ms. Cortazzo.

3 As discussed supra, if this Court were to find that Ms. Davis is not a sufficient Class Representative or that Ms.
Cortazzo would a better Class Representative, then Eleventh Circuit precedent clearly establishes that the Plaintiffs
ought to be provided the opportunity to substitute the other party after this Court makes that determination.
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Iv. Ms. Cortazzo is a more than adequate Class Representative

Despite the overwhelming evidence suggesting that Ms. Cortazzo, in spite of not yet being a

Plaintiff/Class Representative in this case, has been extremely active and involved in this case,

discussed in greater detail infra, Natura attacks Ms. Cortazzo’s adequacy because of her testimony at
her deposition that was predicated upon conversations that took place several months prior to the
deposition.* To buttress its assertion, Natura has simply cherry-picked lines from a few cases that are
wholly inapplicable to attempt to demonstrate that a plaintiff who purportedly “abdicates” his
responsibility to his attorneys is not adequate.” [DE 577 pp. 8-9]. Yet, “[t]he threshold of knowledge
required to qualify a class representative is low.” Moeller v. Taco Bell Corp., 220 F.R.D. 604, 611
(N.D. Cal. 2004). Having the best memory is not a prerequisite to being an adequate class
representative, id., and neither is “be[ing] intimately familiar with every factual and legal issue in the
case.” Herkert, 2008 U.S. Dist. LEXIS 98159 at *23; Fernandez v. K-M Indus. Holding Co., 2008
U.S. Dist. LEXIS 92109, *10 (N.D. Cal. June 26, 2008). Rather, a class representative is adequate as
long as the case is prosecuted vigorously and her interests are aligned with those of the other class
members. Surowitz v. Hilton Hotels, 383 U.S. 363 (1966) (rejecting argument that plaintiff was not
adequate because she did not understand the complaint at all and had a small degree of knowledge as
to what the lawsuit was about). “Thus, a class representative will be deemed inadequate only if she
is startlingly unfamiliar with the case [and t]hose courts that have found representatives inadequate
have done so because the plaintiffs knew nothing about the case and completely relied on counsel to
direct the litigation.” Fernandez, 2008 U.S. Dist. LEXIS 92109 at *10.

Primarily, there is a need to point out the obvious: Ms. Cortazzo is not yet a Plaintiff/Class

Representative in this case. Accordingly, it is difficult to imagine how Natura attempts to extrapolate

* In the Eleventh Circuit, a class representative is adequate if (1) he is represented by able counsel; (2) he has no
interests antagonistic to those of the remaining class members; and (3) the court is satisfied that the named
representative has the personal characteristics and integrity to protect the interests of the class. Kirkpatrick v. J.C.
Bradford, 827 F.2d 718, 726 (11th Cir. 1987). Here, Natura has only placed the third element at issue by claiming
that Ms. Cortazzo lacks the vigor to protect the interests of the class because she has allegedly abdicated her
responsibility to that of her counsel. This disingenuous notion rests entirely upon Ms. Cortazzo’s deposition
testimony, in which Ms. Cortazzo knew that Maltzman Foreman had filed pleadings on her behalf, but was unable to
remember at the time whether it was part of this case or part of a separate action. [DE 597-2 99, 11]. As discussed
infra, this hardly reveals that Ms. Cortazzo is inadequate to serve as a class representative.

% In an exceptionally disingenuous fashion, two of the three cases to which Natura cites are completely off-base and
do not have any remote connection to the facts presently before this Court. In Kassover v. Computer Depot, Inc.,
691 F. Supp. 1205, 1213-1214 (D. Minn. 1987), the court found the plaintiff was inadequate because, during his
deposition testimony, he “admitted at several points he possess ‘no facts’ to support essential allegations in his
complaint” and because the plaintiff was content with “rely[ing] entirely upon his attorney’s direction.” In Koenig
v. Benson, 117 F.R.D. 330, 337 (E.D.N.Y. 1987), the plaintiff never read the complaint prior to its filing because he
could not speak English, did not meet with his attorney untit well after the case had been filed, had nothing more
than a “weak” understanding of the basic cause of action, and showed hardly any interest in important concepts
necessary to protect the class interests, among other things. These cases are inapposite to the case at bar.
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that she is inadequate in a case where she is not even a party. Moreover, despite not yet even being a

party to-this case, Ms. Cortazzo has been deposed, has provided responses to interrogatories and

requests for production,® has offered declarations, and still maintains her desire to be a Plaintiff/Class
Representative. This is hardly the behavior of an disinterested plaintiff and in no way reveals that
she has “abdicated” her responsibility merely because she has allowed her attorneys to “take such
action on behalf of [her] as is impliedly authorized to carry out the representation” that is based upon |
her “decisions concerning the objectives of representation[.]” Fla. R. Prof. Conduct 4-1.2. Rather,
Ms. Cortazzo’s involvement to date reveals that she has shown that she has the characteristicvs, vigor,
and integrity to protect the interests of the class. Kirkpatrick, 827 F.2d at 726.

As was stated nearly one month ago in Herkert v. MRC Receivables Corp., 2008 U.S. Dist.
LEXIS 98159, *23 (N.D. Ill. Dec. 1, 2008):

To be adequate, a class representative need not understand the larger legal theories
upon which her case is based, but only need have a basic understanding of the claims
and some general knowledge. Moreover, [ilt is permissible for class counsel to be the
driving force behind the more complicated legal theories, as long as the named
plaintiff has some general knowledge and understanding of the issues, and a
willingness to participate in the suit.

(citations and quotations omitted). Certainly, Ms. Cortazzo has demonstrated a basic understanding

of the claims and knowledge of this suit, despifte not being a party to it. In addition, Ms. Cortazzo is

an attorney; but her status as an attorney does not impose the duty for her to be responsible for the
prosecution of her claims. Ms. Cortazzo is not counsel in this case; she is seeking to become a
Plaintiff/Class Representative. [DE 597-2 §13]. Ms. Cortazzo has offered her input and provided
guidance as to the potential prosecution of her claims in this case. [DE 597-2 q{12-13]. This is the

job of the client’s attorney, and it is the responsibility of the attorney—mnot the client—to manage the
case. See Fla. R. Prof. Conduct 4-1.2. Since Ms. Cortazzo’s involvement with this case, she has had
multiple conversations with the undersigned’s office and has been involved in every matter that
regarded her. [DE 597-2 {12]. In fact, the undersigned’s office has not taken any action without Ms.
Cortazzo’s consultation and approval. [DE 597-2 q12]. As such, Ms. Cortazzo “has established that
[s]he is willing and able, through competent class counsel, to take an active role in the litigation
and to protect the interests of the class as a whole.” Veal v. Crown Auto Dealerships, Inc., 236

F.R.D. 572, 579 (M.D. Fla. 2006). Ms. Cortazzo’s actions and testimony to date demonstrate that

¢ Natura suggests that Ms. Cortazzo submitted her responses to interrogatories and requests for production because
she mistakenly believed that she was party to this case. [DE 577 p. 5]. This is not correct; Ms. Cortazzo actually
submitted these responses because she wanted to become a Plaintiff/Class Representative in this case and, if allowed
to do so, she wanted to produce her responses to Natura as soon as possible. [DE 597-2 q14]. This is why these
responses were filed gs part of the original Motion seeking to Add and/or Substitute Ms. Cortazzo. [DE 470-2].
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she understands what the case is about, understands her responsibility in representing the interests of
absent class members, and, to the appropriate extent, has participated and is willing to continue to
participate in the litigation of the class claims. Veal, 236 F.R.D. 572 at 579. In total, despite not
being a Plaintiff/Class Representative in this case, Ms. Cortazzo’s actions belie the assertion that she
is inadequate. See Hubbard v. Midland Credit Mgmt., 2008 U.S. Dist. LEXIS 102982 (S.D. Ind.
Dec. 19, 2008) (The plaintiff “has demonstrated that, at a minimum, she is in communication with
her attorneys and that she has a basic knowledge of what her case is about and what her role as class
representative will be. Although [the plaintiff]'s involvement in her case has been minimal and her
membry of procedural events is limited, without a showing of a potential conflict of interest or
collusion between [the plaintiff] and her attorneys, Hubbard's knowledge and participation are
sufficient . . . under Rule 23(a)(4).”]
V. Rule 15 allows for Ms. Cortazzo’s claims to relate back to the original filing

Natura is correct in its claim that “Rule 15 does not prevent relation back in this setting.”
[DE 577 p. 9]. As explained in Soc’y of Lloyd’s v. Sumerel, 2007 U.S. Dist. LEXIS 52610, **11-12
(M.D. Fla. July 20, 2007):

“If the new claims relate back to the original claims, we must consider the new claims
as having been filed at the time of the original claims.” Brewer-Giorgio v. Producers
Video, Inc., 216 F.3d 1281, 1285 (11th Cir. 2000). “An amendment of a pleading
relates back to the date of the original pleading when . . . (2) the claim or defense
asserted in the amended pleading arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original pleading,. . . .” FED. R. CIV. P.
15(c)(2). Thus, “[a]lmendments made after the statute of limitations has run relate
back to the date of the original pleading if the original and amended pleadings ‘ar[i]se
out of the conduct, transaction, or occurrence.”” Mayle v. Felix, 545 U.S. 644, 655,
125 S. Ct. 2562, 162 L. Ed. 2d 582 (2005) (citing FED. R. CIV. 15(c)(2)). “[R]elation
back depends on the existence of a common ‘core of operative facts’ uniting the
original and newly asserted claims.” Mayle, 545 U.S. at 659.

When determining whether to allow an amendment to the pleadings that would change the plaintiffs,
courts “ask whether the defendant would be unfairly prejudiced in maintaining a defense against the
newly-added plaintiff and whether the defendant knew or should have known that it would be called
upon to defend against claims asserted by the newly-added plaintiff.” Cliff v. Payco Gen. Am.
Credits, Inc., 363 F.3d 1113, 1132 (11th Cir. 2004). Here, the claims and defenses are the same.
[DE 577 pp. 9-10]. As such, all arise out of a common “core of operative facts.” Mayle, 545 U.S. at
659; Anderson v. United States, 194 Fed. Appx. 745, 747 (11th Cir. 2006). Further, as explained in
Williams v. United States, 405 F.2d 234, 237 (5th Cir. 1968), to which Natura cites,’ the court stated:

7 Natura also cites to Levy v. United States GAO, 175 F.3d 254 (2d Cir. 1999), but this case is completely
inapplicable. In Levy, the court did not allow the relation back because the later complaint was untimely filed. Id.
7 .
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The Federal rule on the ‘relation back’ of amendments to pleadings, as embodied in
Federal Rule 15(c), is permissive. As long as the amended complaint refers to the
same transaction or occurrence that formed the basis for the original complaint and
the defendant was put on notice of the claim by the first complaint, there will be no
bar to amendment . . . .”

Although this general standard is less permissive when the relation back deals with an amendment
that substitutes or adds a new party for those initially named, “the amendment is often allowed if the
new and the former parties have such an identity of interest that permitting the new party to enter
would not be prejudicial.” Id. In determining whether the relation back is prejudicial, “[c]learly
notice is the critical element involved[,]” and “each case must be tested by the ‘conduct, transaction,
or occurrence standard to determine whether adequate notices has been given.” Id. at 236, 237.
Here, the party being added or substituted is not asserting any additional facts or causes of action. In
fact, the only difference pointed out by Natura is that “Plaintiff Davis claims she used free samples of
Natura products in 2006[.]” [DE 577 p. 10]. Yet, as presented to this Court in an Amended Notice
of Supplemental Authority and as relied upon by this Court in its Order denying the original motion
to add Ms. Cortazzo, “a cause of action for FDUTPA exists even if there is no purchase[.]” [DE 474
p. 1; 505 p. 10]. Thus, not only do the Plaintiffs’ claims arise out of the same conduct, transaction, or
occurrence, but the behavior of Natura about which Ms. Davis and Ms. Cortazzo both complain, its
unfair and deceptive advertising, also arises out of the exact same conduct, transaction, or
occurrence. Hence, Natura has been on notice that a FDUTPA claim was alleged against it due to its
deceptive marketing and advertising and, once Natura has been sufficiently put on such notice,
Natura can suffer no prejudice and Ms. Cortazzo’s claims may properly relate back. Id. at 239.
Furthermore, as to Natura’s assertion that the statute of limitations applies, the filing of a
class action lawsuit tolls the statute of limitations. The Eleventh Circuit has held that, “[w]hen a
complaint appears, as here, to constitute a class action, the statute of limitations is tolled as of the
date the complaint is filed, and it remains tolled until the court rejects class certification or the case
comes to an end.” Davis v. Coca-Cola Bottling Co. Consol., 516 F.3d 955, 968 (11th Cir. 2008)
(citing American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 552-53 (1974)). See also Grand Lodge
of Pa. v. Peters, 560 F. Supp. 2d 1270, 1274 (M.D. Fla. 2008) (finding that addition of plaintiff did
not alter the already tolled statute of limitations on the plaintiffs’ claims).® The policy behind this is

simple: courts have an obligation to protect the interests of absent class members. See, e.g., Rhodes

Hence, the complaint could not relate back because the complaint itself was time barred. Id. This is a far cry from

the current action, in which the addition of Ms. Cortazzo is not be untimely.

8 In Murfkan v. Kahn, 11 F.R.D. 520, 522 (D. Fla. 1951), cited by Natura, the court held that “[w]here a suit is

brought by a plaintiff for the benefit of himself and others similarly situated and such fact appears from the face of

the complaint, the additional plaintiffs may be added afier the statute of limitations has run.” Id. (emphasis added).
8
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v. Cracker Barrel Old Country Store, 2002 U.S. Dist. LEXIS 25962, *171 (N.D. Ga. Dec. 31, 2002)
(discussing that the court has an “affirmative obligation” to protect the interests of absent class
members when resolving factual and legal disputes affecting class treatment); Brooks v. State Bd. of
Elections, 848 F. Supp. 1548, 1552 (S.D. Ga. 1994) (explaining that, when evaluating class
settlement agreements, there is “an obligation on the Court to protect the interests of absent class
members”). Hence, because the statute of limitations has been tolled ever since the filing of the
operative Complaint in May of 2007, and because Ms. Cortazzo’s causes of action are plainly the
same as Ms. Davis’, and this class suit is certainly being brought for Ms. Davis’ benefit and others
similarly situated, Ms. Cortazzo’s claims may properly relate back.

VI.‘ Ms. Cortazzo is not obligated to file suit in the Northern District of California

First, Natura has improperly claimed that Ms. Cortazzo’s FDUTPA claim only exists “based
upon an alleged misrepresentation to which she was exposed on Natura’s website.” [DE 577 p. 10].
Yet, this is entirely inaccurate. Ms. Cortazzo was first exposed to the advertising of the purported
high-quality, human-grade food at the store at which she shopped. [DE 597-2 §3]. It was only gffer
Ms. Cortazzo spoke with the sales agent at the pet store, who marketed to her the supposed benefits
of Natura’s pet food, that she reviewed Natura’s website. [DE 597-2 ]5]. Second, the language in
the forum selection clause is limited to “all matters relating to [the] access to, or use of, [Natura’s]
site[.]” [DE 577-4 p. 9]. Ms. Cortazzo’s claims do not arise out of or relate to Natura’s website, but
rather the advertising to which she was presented at the pet store. [DE 597-2 93]. Hence, the choice
of venue provision has no applicability.

Additionally, the forum selection clause alleged to have existed on Natura’s website is
unenforceable. A contractual forum selection clause will not be enforced if it is established that it is
contrary to strong public policy or is “unreasonable.” M/S Bremen v. Zapata Off-Shore Co., 407 U.S.
1, 10 (1972); Coastal Steel Corp. v. Tilghman Wheelabrator, Ltd., 709 F.2d 190 (3d Cir. 1983). The
issue here is three-fold: (1) Ms. Cortazzo never entered into a contract with Natura; (2) the
enforcement of such a forum selection clause is contrary to public policy; and (3) the enforcement of
the clause is unreasonable. As to the first matter, Natura argues that the clause should be upheld
because of its “contractual rights under its terms of use agreement.” [DE 577 p. 11]. Yet, there was

no contract into which the parties entered, thus Natura has no contractual rights as to this matter.”

® “A contract is formed when there is ‘manifestation of mutual assent’ (usually communication of a valid offer and
acceptance of same), which may be made wholly or partly by written or spoken words.” United States v. Cone,
2008 U.S. Dist. LEXIS 17806, *11 (M.D. Fla. 2008) (citations omitted). Here, there was no offer, acceptance, or
consideration, which are required to create a valid contract in Florida, because Ms. Cortazzo was fully unaware of
the forum selection clause and Natura never made her aware of it prior to her viewing of the website. See Air Prods.
& Chems., Inc. v. The Louisiana Land & Exploration Co., 806 F.2d 1524, 1529 (11th Cir. 1986). Furthermore, “an
offeree, regardless of apparent manifestation of his consent, is not bound by inconspicuous contractual provisions of

9
CASE NO. 07-21221 CIV ALTONAGA/Turnoff
MALTZMAN FOREMAN, PA, 2 South Biscayne Boulevard, Miami, FL 33131 Tel: 305-358-6555 / Fax: 305-374-9077



Moreover, the law is clear that, in cases where forum selection clauses found on websites were
upheld, it was because the parties entered into a contract over the website or because all parties had
clear notice of the forum selection clause.'® Neither of these exceptions are present here.

Further, in Speyer v. Avis Rent a Car Sys., 415 F. Supp. 2d 1090 (S.D. Cal. 2005), the court
found that the forum selection clause on the defendants’ website was unenforceable and alluded to
the fact that the plaintiffs did not make their car reservations online and that, notwithstanding that the
plaintiffs viewed the defendants’ websites, they were not bound by the forum selection clause
because they were not required to accept its conditions by clicking an “I Accept” button. Id. at 1093-
94. Likewise, Natura’s passive—as opposed to interactive—website did not require Ms. Cortazzo to
access the terms of use, agree to the terms of use, or otherwise be made aware of the terms of use
prior to simply accessing Natura’s webpage. Ms. Cortazzo did not make any purchases online and
Ms. Cortazzo did not click an “I Accept” button agreeing to the terms of use on Natura’s website.
[DE 597-2 996, 8]. Hence, to find that Ms. Cortazzo is bound by a forum selection clause that was
hidden on a subpage of Natura’s website, that Ms. Cortazzo never accepted, and that was never part
of any valid contract, would be counter to public policy and unreasonable. For these reasons, the
Plaintiffs respectfully suggest that the venue selection clause on Natura’s website is inapplicable and
also oppose Natura’s request for leave to file a Rule 12(b)(3) motion to dismiss for improper venue.'!
VII. Conclusion

The Plaintiffs respectfully request this Court to enter an Order granting the Plaintiffs’ Motion
to Add and/or Substitute Arna Cortazzo as a Plaintiff/Class Representative, or, if Ms. Cortazzo is not
added and/or substituted, then consistent with Birmingham Steel Corp. v. Tennessee Valley Auth.,
353 F.3d 1331, 1343 (11th Cir. 2003); Lynch v. Baxley, 651 F.2d 387 (5th Cir. 1981); Cotterall v.
Paul, 755 F¥.2d 777 (11th Cir. 1985); and Ford v. United States Steel Corp., 638 F.2d 753 (5th Cir.
1981), leave to file a motion to add and/or substitute a class representative, and for all other relief

that this Court deems just and proper.

which he is unaware, contained in a document whose contractual nature is not obvious.” Windsor Mills, Inc. v.
Collins & Aikman Corp., 101 Cal. Rptr. 347, 351 (Cal. App. 2d Dist. 1972).
1 Barnett v. Network Solutions, Inc., 38 S.W.3d 200, 203-04 (Tex. App. 2001); America Online, Inc. v. Booker, 781
So. 2d 423, 425 (Fla. 3d DCA 2001); Home Basket Co., LLC v. The Pampered Chef, Ltd., 2005 U.S. Dist. LEXIS
513, *12 (D. Kan. 2005); Hotmail Corp. v. Van Money Pie Inc., 1998 U.S. Dist. LEXIS 10729, 47 U.S.P.Q.2D
(BNA) 1020, 1025 (N.D. Cal. 1998); MicroMetl Corp. v. TranzAct Techs., Inc., 2008 U.S. Dist. LEXIS 44736, *13
(S.D. Ind. June 5, 2008); Greer v. 1-800-Flowers.com, Inc., 2007 U.S. Dist. LEXIS 73961 (S.D. Tex. Oct. 3, 2007);
Hugger-Mugger, L.L.C. v. Netsuite, Inc., 2005 U.S. Dist. LEXIS 33003 (D. Utah Sept. 12, 2005); Caspi v. Microsoft
Network, L.L.C., 323 N.J. Super. 118, 732 A.2d 528, 530, 532-33 (N.J. Super. Ct. App. Div. 1999).
! Natura’s argument that the web-based arguments against Ms. Cortazzo are evidence that she is not a proper
representative of users of Natura’s products in Florida is simply a red herring. [DE 577 p. 11 n.7]. For the reasons
discussed in this Section, the language on Natura’s website is irrelevant and venue is not proper in the Northern
District of California. Consequently, the web-based arguments are simply without merit and irrelevant to the
determination of whether Ms. Cortazzo is a proper representative.
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WE HEREBY CERTIFY that the foregoing was electronically filed with the Clerk of the
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parties who are not authorized to receive electronic Notices of Filing.

/s Catherine J. Maclvor
Catherine J. MaclIvor
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