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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 07-2338C{V-GOLD/GOODMAN
STEPHEN L. WHITE,

Plaintiff,
V.

DET. DE LA OSA,

Defendant.

ORDER ON DEFENDANT DE LA OSA’S

RENEWED MOTION TO COMPEL INTERROGATORY RESPONSES

This cause is before me on Defendant Detective Rolando De L'ss Resaewed Motion
to Compel Complete Responses to Defendant’s Interrogatories. [ECF NoPla&in}iff did not
file a response and the time for doing so has now expired. For the reasons dibelmse
Defendant’'s motion to compel GRANTED IN PART and DENIED IN PART . Plaintiff
Stephen L. White shall have twenty days to serv&econd set adupplemental interrogatory
responsesn Defendants detailed belowbut Defendant’s request for attorney’s fees and other
sanctionss DENIED.

l. Background and Introduction

This is an action for false arrest and malicious prosecution brought pursuant to 42 U.S.C.
§ 1983 by Plaintiff against Defendant, a Miabade County Police Department detective.
[ECF No. 91]. Defendant previously moved to compel better responses tosahmee
interrogatories and the Court granted that motion. [ECF Nos. 107; 109]. The Court then

extended the Plaintiff’'s time tservesupplemental responses until September 22, 2011. [ECF
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No. 117]} Plaintiff subsequentlgerved timely supplemental resgesbut Defendant contends
that the supplemental responses to interrogatory numbers 1, 5, 8, 11, 12, 13, and 21 are still
incomplete and inadequate

To a great extenthe Undersignedagreesthat Plaintiff's supplemental responses are
insufficient and that Defendant is entitled to better answers. Plaintiffdthsbre than ample
opportunity to fulfill his discovery obligations. The Court understands that Plaistif
proceedingpro se— but the Court has already taken his status into consideration on earlier
discovery motions filed against himThe Court is concerned that Plaintiff either does not
appreciate his obligation to provide complete responses to relevant discapergtseohas not
yet adequately explained his inability to comply (assuming that this explaretcounts for
some of the deficiencies).

As noted below, the Court is providing Plaintiff with additional leeway to fully comply
with his discovery obligations, but the Court’s willingness to continue its fiexapproach is
exhausted and Plaintiff is on notice that his discovery shortcomings will soonagener
significant and adverse consequences if he does not fully and timely cortipiiwilatest order
compelling dscovery responses from him.

Plaintiff shall therefore haveventy days from today’s datgo serve a second set of
supplemental responses on Defendéed detailed further below on an interrogatbyy

interrogatory bas)s

! In his motion, Defendant states that “For a second time, plaintiff flouted this’€ourt
order, failing to respond by the August 11th deadline.” [ECF No. 137, p. 2]. August 11, 2011
was the deadline originally given in the Order on Defendant De La Osa’'s Madidsnpel,

but this deadline wasxtendedo September 22, 2011 in my Preliminary Order on Defendant’s
Motion to Compel Responses to Requests for ProduatidnPlaintiff’'s Failure to Comply with

Prior Court Orders [ECF Nos. 109; 117]. In a lat@rder,| discussed the confusion over
whether Plaintiff served a timely response and concluded that he did. [ECF No. 127, pp. 2-4].
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Although | am ordering a secondupplemental response, thidersigneds concerned
that Plaintiff may simply not know all of the requested informatiomay be unable to access it
If that is the case, then Plaintiff should clearly state irsend supplemental response that he
either does not know or cannot obtain the requested information and also speaélly detail
the efforts he made to obtain the requested information

Plaintiff is cautioned, however, that if ltwes notprovide the information as ordered
below (or does notprovide a legitimate reasonexcusng for his failure to provide this
information) then, should this case proceedaod trial, the Undersigned will recommend that
the District Court preclude Plaintiff from sing that information in any fornon summary
judgment or during the triaf Plaintiff could have, but did npinclude thre information in his
second supplemental responses.

I. Analysis

a. Interrogatory Number 1

This interrogatory requesBaintiff to:

Provide the name, address, telephone number, place of

employment and job titlef any person who has, claims to have, or

whom youbelieve may have&knowledge or information pertaining

to any fact alleged in the pleadings filedtlis action, or any fact

underlying the subject matter of this action. For ga&tson, state

the specific nature and substance of the knowledge or infiama

the person may have.
[ECF No. 137, p. 2].In his original response dated June 9, 2011, Plaintiff pravedweral
names, addresses, amitherpieces of witnesgentifying information, as well as descriptions of

what these witnesses kneJECF No. 1072, pp.5-7]. But he added thdfFor other ‘names,

addresses, (etc) . . . whom . . . may have knowledge or information pertaining &ctaieded
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in the pleadings . . See State v. White, No. 266 (State’s Discovery)and hethen simply
noted those records are not available to hild. gt 67 (ellipsis in original].

Defendantnow complainsthat the supplemental response to this interrogatory is
insufficient becausdPlaintiff “provides only the names and occupations of nineteen of the
witnesses he lists.”[ECF No. 137, p. 3].Defendant also notes that Plaintiff does not describe
the information these individuals possess.

Defendant’s motion is granted as to interrogatory numbdih.Undersigned agrees that
Plaintiff's supplemental respongs insufficient as tothese nineteenvitnesses. Plaintiff is
required to provid at least some descriptiontbe substance of these witnesknowledge or
information. Therefore, Plaintiff musservea secondsupplemental response, containiting
specificinformationrequested in Defendant’s first interrogatomgthin 20 daysof today’sdate
As noted above, if Plaintiff does not know the requested informationRkentiff shall clearly
and simplystate thahe does not know.

b. Interrogatory Number 5

This interrogatory requesBaintiff to:

Identify each and every judicial proceeding with which you have
been involvedjncluding both civil and criminal actions, and for
each, identify the style; youstatus a plaintiff, defendant, or
witness; the case number; jurisdiction; a geneeakription of the
subject matter of the action; your involvement in the action; and
the disposition of the action, if any, including any monetary
compensatiorreceived by any party to the civil case(s), or any

convictions and/or sentencasposed on you or any party with
whom you are or were affiliated in the crimialse(s).

[ECF No0.107, p. 3. In hisoriginal responsePlaintiff merely attached a twpage printout dated
March 6, 2004, from the Miami-Dade County Clerk of Court’'s webgE€F No.107-2, pp. 11-
13]. This printoutcontainednformation aboubnly a single criminal cas@ which Plaintiff was

the defendan
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In contrastto his original response to interrogatory number 5, Plaintiff's supplemental
response is far more comprehensive. rl&iprovides a detailed lisbf 17 criminal casem
which Plaintiff was a defendant. Defendant contends that this response is inadequate becaus
Plaintiff does not state whether he was ever a witness in any judicial prageadinas to five
specified case numbers, provides insufficient details regarding the shagygmst him and the
resolution of the case. [ECF No. 137, pp. 3-4].

Defendant’s motion is granted in part and denied in part as to this interrogatoryiffPlaint
must serve a second supplemental response containing the requested informatamgregy
judicial proceeding in which Plaintiff has beenvdaness However, the Court finds that the
remainder of Plaintiff's responsaifficiently details Plaintiff's criminal history and that, to the
extent Defendant requires additional detail, the records are relaedly, and equallyavailable
to Defendant online or in hard copy from the Miami Dade County Clerk of Court.

c. Interrogatory Number 8

This interogatorystates
Have you ever been arrested? If so, for each such instance please
describe theircumstances surrounding the arrest(s), including the
dateof the arrest(s), the city arstate where the arrest occurred,
the charge upon which you were arrested, the nameall of
witnesses and/or complainants involved in the arrest(s) as well as

the names of the laenforcement personnel and agencies involved
in the arrest(s).

[ECF No. 107, p. 4. Plaintiff respondeabriginally with only “See Interrogatory Number 5.”
[ECF No.1072, p. 1. Plaintiff serveda supplemental responsmntaining the exact same
onesentence answer aridis againinadequate for the same reasor@onsequently, Plaintiff
shall serveon Defendant supplemental sponse to interrogatory numbemn@hin twenty days
This supplemental response shaliovide all of the missing information requested in

interrogatory mmber 8.
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It is clear, however, that this interrogatory overlaps in part with interrggatonber 5.
To the extent that Plaintiff's response is the same to both interrogatories |#netiff Fnay
incorporate that portion of his interrogatory number five supplemental responsétance.
For example, if every time Plaintiff was arrested a criminal prosecution wasi@oeed (and
therefore a formal judicial proceeding occurred), Plaintiff may simdiesas much and refer
Defendant to the information in his response to interrogatory number five. Plasntif
nevertheless cautioned that interrogatory numdight asks at least in partfor different
information than interrogatory number five, such as witness namesrrests that did not
result in formal criminal proceedings against Plaintiff and Plaintiff is obligated to respond
fully to the entire interrogatory.
d. Interrogatory Number 11
This interrogatorystates
Have you ever been diagnosed with or treated for a mental illness
or disorder(including depression)? If so, please state what you
were diagnosed with, theame and address of the person who
diagnosed you, and what treatment ymalerwent. Please include

in your answer whether you are still receivitigatment for the
illness or disrder.

[ECF No.107, p. 4. Plaintiff originally respondedSee Institution Mental Health Services for
DOC & GEO. | am still undergoing psychological treatmentZCF No.1072, p. 19. The
Court agreed with Defendant that this respowss incompletebecauseat does not directly
answer whethePlaintiff has been diagnosed witmy mental illnessand if so, what the
diagnosis was and who is treating him. [ECF No. 109, p. 5].

In his supplemental respond@laintiff stated that he was restricted from obtainng
prison treatmentecordsby the Florida Department of Correctionsiles and regulations. He

also attached a copy of a prison request he made for his psychological rethrslsequest was
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dened, but the official who responded to the request indicated that the records would be
produced pursuant to a court order.

Defendant’'s motion is granted with regard to this interrogatory. While itaicer
circumstances the production of recoctdsild satsfy this request, thdiscoveryrequestat issue
here is an interrogatory and does ewpresslyrequirethe identification ofecords In addition,
it appears that Plaintiff does not have any records concerning prior mental theaiment or
cannot obtain copiesThe interrogatorymerely asks Plaintiff t@xplain whether he has ever
been diagnosed or treated for a mental illness or disorder and, if so, to pro\adestgyporting
details. Plaintiff must provide this information or,hé does not know this information, state
that he does not know it. Consequently, Plaintiff shall serve a second supplenspuiasecto
interrogatory number 11 on Defendant within twenty days that provides all of dhested
information. If Plaintiff knows that he has been diagnosed with a mental disorder but is unsure
of the specific, technical name, then he shall say what he does-kinolding the name of the
institution and the names of the doctors who made the diagnosis.

The Court notes that Plaintiff did try to obtain his prison psychological records and the
Florida Department of Corrections indicated they would produce records if setved @ourt
order. To the extent that it may alleviate Defendant’s concerns regarding Plaingi$iponséo
this interrogatory, the Court encourages Defendant to seek an order contpellDgpartment
of Corrections to turn Plaintiff's records over to Defendddbtaining an order would eliminate
the need to litigate a potential Department objectionsialgoena.

e. Interrogatory Number 12

This interrogatorystates

If you are claiming emotional or psychological injury, please state
the nature okuch injury and how it impacts your life. If you have
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undergone treatment orcounseling for your emotional or
psychological injury, please state the name autiress of the
person who treated or counseled you and state whether you are still
undergoing treatment or counseling.

[ECF No.7, p. §. In his original response, Plaintiff stated “See Institution Mental theal
Services for DOC and GEO. The Plaintiff is suffering from continuancé fsghtmares,
anxiety attacks and emotional distres3he Undersigned agreed that the response did not fully
answer the request because, for example, it does not identify the name @s anfdesy
treatment provider. [ECF No. 109, pp. 5-6].

Plaintiff's supplementatesponsdas better than his original answen that it contains
what appears to be genuine list of perceived psychological ailments that Plaintiff claims
resulted from Defendant’s actions. However, completely omitted is any istiormdescribing
pasttreatment or the identities of theurrent treatmenproviders.? Plaintiff must theefore
serve a second supplemental response to interrogatory number 12 on Defendantvesityin t
daysthat providesll of the information requestad interrogatory number 12Plaintiff may, of
course, incorporate by reference porsiah his second supplemental response to interrogatory
number 11, if in fact the referenced material is truly also respotsivéerrogatorynumber 12
But, if there are gaps between theorporateday-referencanformation provided in response to
Interrogatory 1Jandthe information required to be provided here, then Plaintiff shall provide the
information which has not already been provided (i.e., he shall provide all responsive

information not encompassed by the overlap between the two interrogatories).

2 Plaintiff indicated that he vgacurrently receiving treatmem his original response to

interrogatory number 11
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f. Interr ogatory Number 13
Thisinterrogatory states:
Have you ever been treated by a psychiatrist or psychologist? If so,

please statethe name and address of the psychiatrist or
psychologist and whether you are afitidergoing treatment.

[ECF No. 1072, p. 2]. Plaintiff originally responded simply that Defendant should “See
Institution Mental Health Services for DOC and GEO.” The Undersigned concluakethith
response wasicomplete for the same reasons that Pldistdriginal responses to interrogatory
numbers 11 and MRereincomplete.

In his supplemental response, Plaintiff describes four prison facilitieshath he
received psychological or psychiatric treatment as well as the names of treptedérs at
three of these facilities. However,daas pointed out by Defendant, Plaintiff does not indicate
whether he isgtill undergoing treatment by the providers at these facilities Consequently,
Defendant’'s motion is granted as to this interrogatory Bfaintiff shal serve asecond
supplemental responsm Defendant within twenty daythat providesall of the information
requested in interrogatory number3.3.

g. Interrogatory Number 21

This interrogatory asks Plaintiff to:

Describe in detail where, atbw Defendant purportedly procute
and/or manufactured Witness it Mizzell.

[ECF No. 1072, p. 29. Plaintiff originally responded See Interrogatory Number 9.7Id.]
Plaintiff's original response to Interrogatory number 9, in turn, provided:

During 2005, Dwight Mizzell did informed [sic] the Plaintiff that
the Defendant had gotten him to falsely accuse the Plaintiff. It was

3 The Court notes again that Plaintiff's prison psychological treatment recoeys

minimize or even completely moot the need for additional answers to gaésrg numbers 11,
12, and 13.
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not long afterward that (two or three months) that the case was
nolle prosqui. This happen [sic] at freedom supermarket, a store
on 22 Ave & Rutland St. Mizzell came up to me, first apologizing
and then explaining that in fact he was not present when the
homicide occurred, only arriving upon the crime scene after the
facts. Mizzell conveyed that the indication from thadige was

that they wanted the Plaintiff convicted of the charge in the worst
way and he was promised a cash reward he never received.

[Id. at p. 17. The Undersigned concluded that this response was not entirely unrespbusive
was nonetheless somewhaigue and omitted many of the requested details.

Plaintiff's supplemental response is as follows:

Dwight Mizzell said when he was told he had to testify, in order to
receive the crime stoppers reward, Mr. Mizzel told Det. Delaosa he
did not want to go to court cause [sic] he had gotten his
information from people off the street.

[ECF No. 137].

The Undersigned again concludes that this response is sufficiently ambigueqgsite r
an additionalresponsewith supplemental, clarifying information While the supplemental
response provides some additional information about Mizzell’'s motivation, it doessuoibde
any actions orDefendant’s parthat form the basis for Plaintiff's allegations. Plaintiff must
specifically detail, at a minimum, what actioBbefendantook to wrongfully procure Mizzell’'s
allegedly false testimony against him. Plaintiff shall therefore sarsecond supplemental
response on Defendant within twenty days that providésof the details requested in
interrogatory numeér 21

II. Conclusions

Defendant’s renewehotion to competomplete respons€BE# 137) isGRANTED IN
PART andDENIED IN PART . Plaintiff mustservea second set of supplemental interrogatory

responses on Defendantthin 20 days of this order. To the extent Plaintiff does patssess

any of theinformation requested by the interrogatories, Plaintiff nelestrlyindicate that fact in
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his supplemental responsesiowever, Plaintiff is cautioned thatshould he represent that he

does not know thenformation, Plaintiff may be barred from relying on that information as
evidence on summary judgment or at trial unletsntiff promptly supplements his response

and mails a copy of that supplemental information to Defendant in advance.

Defendans request for attorney’s feesd sanctionss DENIED. Plaintiff's responses
were timely under the extended deadline and were more comprehensive thamginisl
responses.Moreover, Plaintifis incarcerate@nd is proceedingro se and Defendant caldly
acknowledgede was unable toand therefore did notonfer with Plaintiff before filingthe
motionrs.

DONE AND ORDERED, in Chambers, in Miami, Florida, thi2ndday of Novembey

2011.

Jq/na%an Goodman
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

The Honorable Alan S. Gold
Stephen L. Whitepro se

All counsel of record
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