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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Adelson v. U.S. Legal Support, Inc., et al.
(Case No.: 09-CV-21527)

Glenn J. Webber, P.A. v. Esquire
Deposition Servs., LLC
(Case No.: 09-CV-21538)
IN RE: MOTIONS TO CERTIFY
CLASSES AGAINST COURT Public Concepts, LLC v. Veritext Corp.
REPORTING FIRMS FOR CHARGES (Case No.: 09-CV-21539)
RELATING TO WORD INDICES
/ (unconsolidated cases)

ORDER DENYING CLASSCERTIFICATION AND DISMISSING
CASESFOR LACK OF SUBJECT MATTER JURISDICTION

Before the Court are three motions for class certificatiohdielson v. U.S. Legal
Support, Inc., et al(Case No.: 09-CV-21527)%Glenn J. Webber, P.A. v. Esquire
Deposition Servs., LLEase No.: 09-CV-21538), amlblic Concepts, LLC v. Veritext
Corp. (Case No.: 09-CV-21539). In each case phaintiffs allege that the defendants,
court-reporting firms, violated Florida’®eceptive and Unfair Trade Practices Act
(FDUTPA) and were unjustlgnriched by a billing praae under which the defendants
charged the same rate for tsaript pages and index padesAlthough the Court has not
formally consolidated these cases, becameh case has overlapping legal issues, the
Court has frequently dealt wittme cases jointly, and because the Court concludes that
common factual and legal issuesntrol the certification desion, the Court disposes of
the motions jointly.

! Throughout this order, the Courtstinguishes between transcript and

index pages. By the use of this distiantin terminology, whib the Court uses for
convenience only, the Court doeg mdend to indicatehat the index isiot actually part

of the transcript. “Transcript pages,” in teense of this order, fexs to cover pages,
appearance pages, certification pages, gdlgat include recorded testimony, and any
other pages that are not “index pages.’ndédx pages” are those pages that generally
appear at the end of a transcript and, ag@dlen the complaints, consist of a “listing of
words appearing in the transcript and a giesiion of the place in the transcript where
the words appear.” A typical index entry might reaastirance 1:3 5:11,” indicating
that the term “insuraze” appears on page 1, line 3 and page 5, line 11.

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flsdce/1:2009cv21527/337469/
http://docs.justia.com/cases/federal/district-courts/florida/flsdce/1:2009cv21527/337469/42/
http://dockets.justia.com/

For the reasons set forth below, the Coudlides to certify tke proposed classes.
Accordingly, the motions for class certificat are denied, and each case is dismissed for
lack of subject matter jurisdiction.

INTRODUCTION
This litigation centers on the fair png of the word indices included with

transcripts. These word indices are pomer generated and their production does not
require the services of a tn&d or licensed court reporteNonetheless, the defendants
charge their customers the same per-pagesuatrfor the computer-generated indices as
for the court-reporter geraged transcript pages.

The Court is mindful that it should not delve into the merits of a claim in deciding
whether to certify a proposeadiass. For that reason, inaghing the decision below, the
Court does not consider whether the compéaistate a meritorious claim for relief.
Nonetheless, the Court believes that an anabfstee nature of the plaintiffs’ claims is
appropriate in resolving the motions for classtification. Essentily, each plaintiff's
claim is premised on the assumption that the@n unquestionably true or fair price for
each index page and that the price of eadex page must be lower than the price of
each transcript page. Abugh court-reporting services are somewhat regulated, the
plaintiffs have pointed to nauthority (and the Court's owresearch has revealed none)
supporting this proposition. Indee the extent any authority exists on fair pricing for
index pages, that authority undermines the plaintiffs’ position. For instance, the federal
judiciary’s policies specifically allow court reporters to charge the same rate for
transcribed and index pagesSee6 GUIDE TO JUDICIARY PoLicy Court Reporting
8§ 520.46 (2009) (“The court reporter may chafgethe index page as a full page of
transcript.”). And the plaintiffs’ contention that the more labor-intensive elements of a
composite good must be more expensive tt@nless labor-intensive elements of the
good, taken to its logical condion, would upend the manner in which the most ordinary
commercial transactions are unad&dn. Under the plaintiffsheory, for example, a fast-
food establishment would have to providestaumers with an itermed receipt setting
forth the price of each of the components ahaeseburger. Otherwise, if the restaurant
charged the same amount for the cheese aafigatty, without providing such a receipt,
the plaintiffs would conclud¢hat the restaurant was adimnfairly or deceptively in



violation of Florida law. In sum, if th€ourt accepted the pldifis’ view of FDUTPA,
the American public would find itself surrounded by countless examples of “unfair” or
“deceptive” conduct or practices, many ofiethare and have been long accepted as a
normal part of life. Americasommerce has advanced t® fiiresent robust state without
a requirement that merchants supply thestamers with detailed price breakdowns and
elaborate component lists. Thbsence of such a requirementess evidence of a lack
of insightful policymakers or lawyers than it@gidence that a faite to provide detailed
pricing information is neither illegal nor mmoral, unethical, oppressive, or unscrupulous.

But setting aside the merits-based analgs the Court must do when reviewing
motions for class certification, several issupreclude certification of the proposed
classes. Among these issues, the oppositie@fsband record indicate that numerous
prospective class members negotiated speatak with the court-reporting firms while
others did not, some members were regeatomers while otheisad one or very few
transactions, and some members reviewedigegowhile others did not. These factual
differences, and their attenddagal implications, defeat the predominance requirement.
There are also extreme administrative difficulties with the class. One salient difficulty is
that it would be an extraordinarily labor-@msive process to determine who ultimately
paid for the transcript in question: me lawyers, for example, were hired on a
contingency basis and may not have passests on to their clients. Then, after
identifying the class members, it would Wigually impossible to determine damages on
a class-wide basis because, as the recambudstrates, each class member subjectively
values the index. Therefore, establishingndges where the value of the index varies
from consumer to consumer would be anotégtraordinarily labor-intensive process.
Merely determining the identity of class miers and ascertaining the value that they
individually attach to theindices would be such a mamental task that it would
outweigh any of the potential benefitlswing from class certification.

BACKGROUND

A. The Complaints

The complaints allege that the defendants’ practices with respect to “charging,
overcharging, billing and/or collecting fees for multi-page computer-generated word
indexes related to transcripts of depositjonsarings, or other proceedings” violated



FDUTPA and caused the defendants to bgisily enriched. Bsed on these alleged
violations, the plaintiffs brought suit on behaff“all persons and entities in Florida who
or which, during the four years prior toetHiling of [the lawsiits] and during the
pendency of [these lawsuits], paid for a wandex for a transcripat the per page rate
charged by [the defendants} fivanscription services.”

The plaintiffs contend that the defemdsi index charges are unlawful because
“[w]hile the transcription [of] spoken wd, such as a deposition examination and
testimony, requires the labor and skill of thoensed court reporter, the deposition index
is generated by a computer software progtand the creation of the index “does not
require or involve any particuldabor or skill on the part dhe licensed court reporter, is
not a transcription of testimony, and is not ewepart of the officialegal transcript of
the deposition, hearing or trial.” Accorditg the plaintiffs, the defendants acknowledge
the difference between transcript and ing@ges because they compensate their court
reporters “based on the numlmdrpages of spoken word they transcribe and not based
upon the number of pages of the indeaced to the particular transcript.”

The plaintiffs also contenthat the defendants shouldacbe different prices for
transcribed pages and index pages becawseanthces do not constitute a part of the
transcript. The plaintiffs support this rdention by citing to various definitions of
transcript, including the one set forthBiack’s Law Dictionary(6th ed.), which defines
“transcript” as “that which has been transcdbe . commonly . . . the record of a trial,
hearing or other proceeding as prepared by a court reporter.”

In sum, the plaintiffs contend that thefendants’ billing pactices are unfair or
deceptive because the defendants knowinglintntionally charged for the same per-
page price for transcript and index pageghout disclosing thispractice to their
customers.

B. TheMoationsfor Class Certification

All three motions seek certifition of a class consisting of

[a]ll persons or entities mo or which, for the four years prior to the filing
of this action and during the pendermiythis action (the “class period”)
paid for a word index to a transcrigmd did so at a traeription per page
rate in connection with court perting services provided by the
[d]efendant in Florida. The classadxdes counsel representing the class.



(D.E. #23 at 3Adelson; D.E. #34 at 4\\ebbey; D.E. #25 at 5Rublic Concepty.

All motions seek to certify the aboveask based on the defendants’ practice of
charging the same rate for transcript and xnplages without disclosing that practice to
their customers. The plaintiffs contetitht the Court should certify this class under
Rules 23(a) and 23(b)(3) of thed&ral Rules of Civil Procedure.

To justify certification under Rule 23(a) tiptaintiffs argue that the elements of
numerosity, commonality, typicality, and adeqy of representation are satisfied. The
plaintiffs contend (and the defdants do not disput&)at the proposed ats consists of a
sufficient number of people (thousands)jtstify certification. Commonality exists,
according to the plaintiffs, because the FDUTPA and unjust enrichment claims arise out
of the same billing practice which was &pg uniformly to most of the defendants’
customers. To satisfy typicality, the plaintiisgue that their claims are similar to those
of the prospective class members. Finally fgtaintiffs argue that they are adequate
representatives of the putatigiass because the plaintiffs’ interests are aligned with those
of the putative class members and the plaintiffs will adequately prosecute the class action.
The defendants do not dispute that the plightattorneys are qualified to serve as class
counsel.

To qualify for certification under Rule 23Y(3) the plaintiffs argue that the
guestions of law or fact common to clasembers predominate over questions affecting
the class representatives and there is ngersor method to fairly and efficiently
adjudicate the controversy. The plaintiffiggue that proof of their FDUTPA and unjust
enrichment claims is “generalized” because those claims arise out of the defendants’
uniform policies and practices of charging feord indices at “pepage transcription
rates.” The plaintiffs further argue thadividual factual questions do not exist because
FDUTPA lacks a reliance requirement and thly assue is whether the billing practices
are likely to deceive a consumer acting ogably in the same circumstances. According
to the plaintiffs, damages are ascertainaldsng common evidence that the defendants
maintain, and the fact that class membery mave differing damages is insufficient to
defeat class certification. Filhg the plaintiffs contend tha class action is the superior
method of resolving this dispute because the superiority elements set forth in Rule
23(b)(3), including the “likely dficulties in managing a clastion,” are satisfied. With



respect to the difficulties in managing the class action, the ifisiatgue that this factor
is rarely sufficient to preclude certificati and the putative clagsembers can be readily
ascertained from the defendants’ databasw®l notified by U.Snail or publication.
1 Dr. Charles A. Adelson and Jacqueline Lauzerique v. U.S. Legal
Support, Inc. and Klein, Bury, Reif, Applebaum & Assoc., Inc.

In the Adelsoncase, Dr. Charles A. Adelson and Jacqueline Lauzerique sued U.S.
Legal Support and its predecessor (KleinnBiReif, Applebaum & Associates, Iné.).
Before filing their lawsuit, Adelson and Laerique were involved in separate lawsuits
related to personal injy and wrongful death, respectivelyheir attorneys in those cases
used the court-reporting services of U.SgaleSupport. Adelson and Lauzerique filed
the present lawsuit after ledng that U.S. Legal Support giit have overcharged them
for index pages.

In 1996, Adelson, a dentist, sued Time Waatrand Sports lllustrated after he was
injured in a sumo wrestling event in whitte participated. In connection with his
lawsuit against Time Warner and Spottastrated, Adelson dischot order depositions,
receive invoices, or pay court reporteflsi Adelson’s second lawsuit was a legal
malpractice action filed against the attorney® represented him ims litigation against
Time Warner and Sports lllustrated. tlme malpractice case, Atson paid deposition
costs, though he did not ordiére depositions himself and is unaware of his attorneys’
agreement, if any, with U.S. Legal Suppofthe malpractice case utiately settled, and
Adelson paid the court-reporting expensast of the proceeds ohis settlement.
Adelson’s attorney in the malpractice case tia¢ed and received special rate for each
index page from U.S. Legal Support. élsbn’s attorney concluded that the court-
reporter expenses incurred on behalf of Adelwere “reasonable and necessary” for the
litigation.

The other plaintiff here, Lauzerique, waplaintiff in a wrongful death case. She
employed her attorney under a contingencydgeement. Under that agreement, her
attorney was responsible for paying all exges, including court reporter expenses.

Once the lawsuit settled, the attorney was reimbursed for the expenses from the

2 Throughout this order, the Court wilke “U.S. Legal Support” to refer to

both U.S. Legal Support, Inc. and Klein,BuReif, Applebaum & Associates, Inc.



settlement proceeds. Lauzerique’s areamgnt with her attorney, however, was not a
pure contingency fee arrangement in that she @aetainer of “several thousand dollars”
so that her attorney could investigate kase, and it is unclear whether any of this
retainer went towards courtperter expenses. Her attorri@yew that the depositions he
ordered included word indices, and he concetatihe could have determined the charge
for the word indices if he compared the sarpts with U.S. Legal Support’s invoices.

According to U.S. Legal Support, th@oposed class definition is overbroad
because it includes customevbo have paid for a wordhdex knowing that they were
paying the same per-page rate for transcript and index pages, vague because it does not
take into account the possibylithat more than one persam entity has paid for the
court-reporting services, and unascertai@abecause determining class membership
under the proposed definition would require iadividualized inquiry to identify the
ultimate payor of U.S. Legal Support’s services.

U.S. Legal Support also argues thae tproposed class fails to meet the
requirements of Rule 23(a). U.S. Legaipfort argues that the “adequacy” element is
not satisfied because conflicts of interesist among class members. One such conflict
is that the class includes attorneys andntievho value the index differently. Another
conflict exists because the class includeéeraeys who, by passing overcharges on to
their clients, may have breached ethical obiayet that require attorneys to ensure that
expenses are reasonable. U.S. Legal Stippargument is that “[i]f charging for the
word index is indeed anrtimoral, unethical, oppressivenscrupulous’ practice,” then
“some clients may look to their attorneysavordered the index faecovery” and those
attorneys “may respond that their expeunes were perfectly reasonable—like Mr.
Adelson’s attorney did at one pointhis deposition.” (D.E. #33 at 12.)

U.S. Legal Support also argues that thamiffs cannot establish Rule 23(b)(3)
predominance because there are individualfaetlal and legal is®s$ and a class action
is not the superior method afljudicating this claim. Thprincipal individualized legal
issue involves the appability of FDUTPA to non-Florid class members. With respect
to individualized factual issues, U.%egal Support argues ah the Court cannot
determine on a class-wide basis whether a class member was deceived (some, for

example, never received or paid invoicesl @thers expected to receive and pay for an



index with their transcript), whether tlmnount that U.S. Legal Support billed for the
indices was “unfair’ because the perception of fairness of the charge will differ from
customer to customer, and whether thdirigl practice caused the class member a loss
(again, because some customers knew of thegeh felt it was reasonable, and agreed to
pay for it). U.S. Legal Support also argubsit the plaintiffshave not set forth a
reasonable methodology for the generalizedoprof damages. U.S. Legal Support
makes roughly the same arguments with resfet¢he unjust enrichment claim. U.S.
Legal Support finally argues that a class@tis not the superior method of adjudicating
this case because there are significant manageability problems given the number of
individualized issues.

2. Glenn J. Webber, P.A. v. Esquire Deposition Servs., LLC, et al.

The Webberplaintiff is a law firm that employs attorney Glenn Webber. The
record indicates that Webber has takenrd@00 depositions in his career, a volume
largely attributable to his pvious concentration on insmee defense matters. For the
past ten years, Webber has received wadices with the transcripts he has ordered.
Webber, however, claims not to use theseceslibecause he prefécscreate his own.
For as long as he has ordered trapssrifrom defendant Esire, Webber has not
complained to Esquire about its practiceimdluding indices withhis transcripts, has
never personally (or through his support stafuired with Esquire about the indices or
their cost, and has paid the invoices as submitted.

Webber’s law firm’s mail-room practice sures that Webber never sees invoices
related to transcripts. The record indicatest Webber’s staff sels him the transcript
(including index). Invoices, however, arespad along to Webber’'s wife, a former court
reporter, who is aware of the inclusion iaflices with transcripts based on her prior
employment. The firm’s practice is toypall invoices (includig invoices relating to
transcripts) without furtheinquiry unless the invoice in gstion requires payment of a
particularly large sum (for example, if thevpice is for payment of an expert witness’
fee).

Since filing this lawsuit, the Webber firtras continued to order depositions from

Esquire without inquiring about what waglumded in the transgt and without asking



that Esquire omit the index or charge a legs&e for the index. Webber claims that
ordering those transcripts was a mistake.

Although the plaintiffs agree that the only proper class members are the ultimate
payors of the charges for the index pages, Esaquintends that the proposed class is not
adequately defined or ascertainable. Inipaldr, Esquire contends that it is impossible
to determine who actually paid for the tsaripts in question lmause transcripts are
typically ordered by attorneys and the costsediteer passed on to the client or absorbed
(if, for example, the attorney represahtthe client on a contingency basis and the
attorney’s client did not prevail). Amadditional problem withthe proposed class,
according to Esquire, is that class memberghffuid. For instance, an attorney who has
not been reimbursed by his client may be fimoper class membat one moment, but
class membership will shift to his client once the attorney is reimbursed for the costs he
advanced. Class membership could shift again if the court awards costs or an insurance
company covers the costs of the transcript. Further, it is possible that the attorney and
client will both be class members if the attorney decided to oféeclient a discount or
absorbs some portion of the litigation expensébke task of determining who holds the
claim would require attorneys to review theecords and individually determine whether
they passed on the costs of the transcripiiéa clients or were reimbursed from another
source, a huge administrative task.

Esquire also contends that the pragb<lass fails to meet the commonality,
typicality, and predominance requirememts Rule 23. Esquire’s challenge to the
commonality requirement (as concerns issaedaw) is based on whether FDUTPA
applies to ultimate payors thatsrde outside of Florida. With respect to issues of fact,
Esquire argues that individual issuesdaminate because there are customers who had
actual knowledge of the billing practiceadanevertheless purchased transcripts with
indices, some customers have negotiatédsraand Esquire has issued many different
kinds of invoices over time. Further, Esguargues that FDUTP£equires the Court to
consider whether an allegedly deceptive peacis likely to mislead a consumer acting
reasonably in the same circumstances. abpect of FDUTPA would require the Court
to undertake an individualized examinatiortloé prospective class members to ascertain
the circumstances under which each class mepurehased the transcript. Esquire also



argues that there could be conflicts amatess members because attorneys have an
ethical obligation to ensuredhthe costs they pass alongctients are reasonable and, if
they are passing along costs that are unfair or deceptevaittirneys may have breached
this obligation to their clients. Finally, gsire argues that thed@rt should not certify
the class because the damages determinasionot be completed on a class-wide basis,
primarily because individuals value the indices differently.

3. Public Concepts LLC v. Veritext Corp.

Plaintiff Public Concepts is a politicabnsulting firm that has been sued several
times for defamation. Public Concepts claims to have paid for only one Veritext
transcript, unlike the thousand transcripts for which the Webber firm has initially paid.
As with the above-described cases, Pul@lioncepts relied on its lawyer to order
transcripts. Public Concept’'s lawyer conegdhat he uses the word indices and finds
them valuable. While he values the indicesplic Concept's lawyer agrees that other
attorneys may value ¢hindices differently.

For many of the same reasons argued inAttielsonandWebbercases, Veritext
argues that the Court should retrtify the proposed clasd/eritext argues that existing
records render it virtually impossible to detene who ultimately paid for indices and,
therefore, who qualifies for class membershiurther, Veritext argues that individual
issues predominate and asdaaction is not the superionethod of adjudicating the
dispute. For instance, Veritext argues that the plaintiffs will be unable to establish
causation under FDUTPA on a class-wide $dmcause some of Veritext's customers
may have known about the index and the rdlatlearge. Furtheisome of Veritext's
clients specifically negotiated for or ordenedrd indices at a prescribed rate (including
the same rate as other portions of thedtapt) and cannot reasdsig assert that they
were deceived. Veritext also argues ti@tages cannot be provem a class-wide basis
because the value of word indices will vdrgm customer to customer. According to
Veritext, the Court should also declinedertify the class because there are significant
manageability challenges, primarily becauses itlifficult to determine who ultimately
paid for the indices and hothey value the indices. MWeext also argues that the
commonality, typicality, and adequacy requirersenit Rule 23(a) are unsatisfied. With
respect to the commonality and typicality elements, Veritext's arguments resemble those

10



made by Esquire and U.S. Legal Support. abidition, Veritext argues that Public
Concepts is not an adequate class reptaSe® because, since Public Concepts has
admitted to violations of Florida’s elections laws, it lacks the integrity necessary to fulfill
the fiduciary role otlass representative.
LEGAL STANDARD
To obtain class certification undéRule 23 of the Federal Rules of Civil

Procedure, the plaintiffs must mestch of the requirements specifiedRuale 23(a)and
at least one of the requirementsRnle 23(b) Fed. R. Civ. P. 23 Rule 23(a)requires
plaintiffs to demonstrate that the proposeabssisatisfies the prengsites of “numerosity,
commonality, typicality, and a&djuacy of representationValley Drug Co. v. Geneva
Pharms., InG.350 F.3d 1181, 1187-88 (11th Cir. 20@8itation omitted). The plaintiffs
seek class certification undule 23(b)(3) To certify aRule 23(b)(3) class, the plaintiffs
must demonstrate that (1) questions latv or fact common to class members
predominate over any questions affecting anljividual membersrad (2) a class action
is superior to other available methodsr ffairly and efficiently adjudicating the
controversy. Fed. R. Civ. P. 23(b)(3)Vega v. T-Mobile U.S.A., Inc564 F.3d 1256,
1265 (11th Cir. 2009)

“Although the trial court should not determitie merits of the plaintiffs’ claim at
the class certification stage gtlrial court can andhould consider the merits of the case
to the degree necessary to deteanwhether the requirements Bfule 23 will be
satisfied.”Valley Drug 350 F.3d at 1188 n.15'lt is inescapable that in some cases there
will be overlap between the demands Rtife] 23(a) and (band the question of whether
[a] plaintiff can succeed on the meritsiuff v. N.D. Cass Co. of Ala485 F.2d 710, 714
(5th Cir. 1973)en banc). “Thus, the principle thdistrict courts shodl not evaluate the
merits of plaintiff's claims ‘should not beligmanically invoked taartific[iJally limit a
trial court’'s examination of the factors nesary to a reasoned determination of whether
a plaintiff has met her burden of establishing each of Rude 23 class action
requirements.” Babineau v. Fed. Exp. Corp576 F.3d 1183, 1190 (11th Cir. 2009)
(quotingLove v. Turlington733 F.2d 1562, 1564 (11th Cir.1984ee alsaCoopers &
Lybrand v. Livesay437 U.S. 463, 469 & n.12 (197&)[T]he class determination
generally involves consideratis that are ‘enmeshed inethactual and legal issues

11


http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=2003836439&fn=_top&sv=Split&referenceposition=1187&pbc=A099ABE4&tc=-1&ordoc=2019459772&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=2003836439&fn=_top&sv=Split&referenceposition=1187&pbc=A099ABE4&tc=-1&ordoc=2019459772&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=2018545931&fn=_top&sv=Split&referenceposition=1265&pbc=A099ABE4&tc=-1&ordoc=2019459772&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=2018545931&fn=_top&sv=Split&referenceposition=1265&pbc=A099ABE4&tc=-1&ordoc=2019459772&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=2003836439&fn=_top&sv=Split&referenceposition=1188&pbc=A099ABE4&tc=-1&ordoc=2019459772&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=USFRCPR23&tc=-1&pbc=A099ABE4&ordoc=2019459772&findtype=L&db=1004365&vr=2.0&rp=%2ffind%2fdefault.wl&mt=26
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comprising the plaintiffs cause of action.’. ‘The more complex determinations
required in Rule 23(b)(3) class actions entail even greater entanglement with the

merits.”) (emphasis and citations omitted).

Finally, district courts hae ample discretion in deting whether to certify a
class. An important consideration is whet the proposed class action is manageable,
and this consideration is committed to the district court’s discretion particularly “because
[district courts] ‘generally [have] a greater familiarity and expertise’ with the
‘practical . . . and primarily . . . factuaproblems of administering a lawsuit ‘than [do
the] court[s] of appeals.” Andrews v. Am. Tel. & Tel95 F.3d 1014, 1022 (11th Cir.
1996).

ANALYSIS

In this section the Court concludes titaghould not certify the proposed classes
because of significant manageability conceand because both FDUTPA and the unjust
enrichment claim require the consideratiorfasftual matters that will significantly vary
from putative member to putative membdfurther, because the Court concludes that
class certification is inappropriate and tBeurt’s jurisdiction was premised on minimal
diversity requirements in the Class Awxti Fairness Act of 2005, the Court dismisses
these lawsuits for lack of subject matter jurisdiction.

A. M anageability Concerns

Manageability is the most salient problemth the plaintiffs’ proposed classes.
The plaintiffs have argued thtéte manageability problems ate minimusecause class
members could be notified by publication ocendified from the defendants’ own records.

The problem with this argument is thatatls to account for many of the realities
surrounding the ordering ofoart-reporting services. Ehrecord in these cases
demonstrates that court-reporting services generally ordered by attorneys. (In fact,
none of the non-attorney plaintiffs before tbeurt indicated that they personally ordered
the services of a court reporter.) As a resfithis practice, the dendants’ records only
reveal the names of the attorneys who wedetheir services, without regard to who
ultimately bore the cost of the defendants’ gmy, that is, the class members. In many
cases, whether the costs of the court-repodienyices are passed on to the attorneys’
clients depends on the fee agreement betweeattbrney and the client. Some attorneys
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represent their clients on a contingency besis. This may mean that the attorney
absorbs all costs unless his client prevailghédfclient prevails, then the attorney deducts
the costs from the settlement proceeds. many other cases, however, clients hire
attorneys under engagement agreements thjatreethe client to periodically reimburse

the attorney for any costs, including the cost of court-reporting services, incurred in
connection with the client's case. Becauslethe varying fee arrangements, it is
impossible to ascertain the ultimate payeithout requiring all of the defendants’
customers to produce their accounting resomb that the Cotrror an appointed
administrator can determine whether the cost®wbsorbed by the attorney or the client.
Adding to this task is the fact that costs may ultimately be absorbed by the losing party if
the Court enters an order shiftingst®or an insurer pays the costs.

Even after undertaking the Herculean tadkdetermining the ultimate payor,
numerous manageability problems remainr iRstance, some attorneys may offer their
client a discount on court-reporting expenses. This means that it is possible that, on some
transactions, both the attorney and his clieititbe ultimate payors.A further problem
is that class membership is fluid: atteys will be class members until their clients
reimburse them for court-reporting costs eitlihrough settlement proceeds or after
paying their attorneys’ invoe. This complication wodl require the Court or its
appointed administrator to constantly inguiwhether the previously identified class
member still has a claim.

Further, because of the law attendanERUJTPA and unjust enrichment claims,
whether an individual has a claim largeliepends on individualized factors. For
instance, some class members have negotsmiecial rates with the court-reporting firms
and, in some instances, index charges hawen a subject ofhe negotiation. As
discussed below, some law firms have noy@adreed to but insist on paying the same
per-page rate for transcript and index agend other law firms likely have other
negotiated agreements. In fact, the pitistlaw firm—Boies, Schiller & Flexner
LLP—has secured an agreement with one of the defendants under which the firm pays
nothing for word indices. Boies Schillersggreement with that court-reporting firm is
highly negotiated as reflected in the detailed five-page court-reporter agreement. This
agreement includes several exhibits, one of winsca table setting forth agreed rates in
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different localities. While Boies Schiller hasnceded that it is not a class member, one
would not know that withoueither its concession or #orough examination of the
defendants’ records. This problem would ewgth other law firmghat have negotiated
special rates. And where rates have beegotiated, individualizedegal issues will
prevail, because Florida law very protectiveof parties’ right to contract and generally
refuses to rescue firmsr individuals from purportedly bad bargainsSee, e.g.,
Gainesville Health Care Ctr., Inc. v. West@g7 So. 2d 278, 284 (Fla. 1st DCA 2003)
(“People should be able to contract ¢imeir own terms withouthe indulgence of
paternalism by courts in thel@liation of one side or ante¢r from the effects of a bad
bargain. Also, they should be permitted to enter into contracts that actually may be
unreasonable or which may lead to hardshipma side. It is only where it turns out that
one side or the other is to penalized by the enforcementtbk terms of a contract so
unconscionable that no decent, fair minded person would view the ensuing result without
being possessed of a profound sense of inpistiat equity will deny the use of its good
offices in the enforcement of such unconscionability.””) (quoting 14 Samuel Willidton,
Treatise on the Law of Contracgsl632 (3d ed.1972)).

The Webbercase has yielded several exampdéshow individualized inquiry
reveals relevant information about a sdamember that may preclude the putative
member from class membership. Webber, instance, has an office management
structure that leaves him unaware ofwhauch vendors have charged him for their
services. Further, Webber has continuedrider transcripts from Esquire even after
filing this lawsuit. In addition, Webber's wife, an grtoyee of his law firm, has
experience as a court reporter and knowledgmoft-reporting firmsbusiness practices.
And, finally, Webber is an experienced usércourt-reporting seices, having ordered
more than a thousand transcripts in his qardénese peculiarities surrounding Webber’'s
law practice affect the strength of his ataagainst Esquire by affording Esquire with a
series of defenses (e.g., estoppetatification) that may napply on a class-wide basis.
But without deposing Webber, his wife, and other firm employees, it would have been
impossible to know that those peculiaritiessted. As U.S. Lgal Support’'s attorney
pointed out at oral argument, the defenddmse been able to present a wealth of
information about the Webber firm, its exgace, practices, and employees, because
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that firm is the lead plaintiff in the caseaagst Esquire and, asrasult, the Webber firm
has been scrutinized through the discovery ggsc The Webber firm, however, has also
used the services of U.S. Legal Support anekeflore, is a prospective member of that
class. In this way, the stiovery of the special cumstances surrounding Webber not
only preclude him from serving as the lealdintiff, but may ado preclude him from
membership in at least one of the other propasasses. It woultbe impractical, if not
virtually impossible, to condacthe same level of discome for every putative class
member. Yet, as Webber's situation dong, such detailed discovery would be
necessary to give the defendants a fshance to defend against or avoid paying
illegitimate claims.

In short, certifying thixlass would result in a huge and unreasonably expensive
and time-consuming undertaking to deterenindividualized circumstances that would
burden the Court, defendants, and ttpedties, without providing a countervailing
benefit that would justify such an expendguof money and time. Therefore, after
reviewing the record, the Courhfis as a factual matter thatividualized issues of fact
and law predominate and, if certified, theoposed classes wouptesent unwarranted
manageability problems to ti@ourt. Accordingy, for this reason and those below, the
Court declines to certify the proposed classes.

B. The FDUTPA Claim

FDUTPA outlaws “[u]nfair methods otompetition, unconscionable acts or
practices, and unfair or deceptive acts oacfices in the conduct of any trade or
commerce.” Fla. Stat. §501.204(1). Toabish an actionable violation of the
FDUTPA, a plaintiff must demonstrate a deceptact or unfair practice, causation, and
actual damagesCity First Mortgage Corp. v. Bartqrd88 So. 2d 82, 86 (Fla. 4th DCA
2008).

The legislature mandated that in constg 8 501.204(1), courts should give “due
consideration and great weight” to the “iqertations of the Feral Trade Commission
and the federal courts relating to s. 5(p)¢1 the Federal Trade Commission Act, 15
U.S.C. s. 45(a)(1) as of July 1, 2006.” Fhat. 8 501.204(2). In addition, the plaintiffs
seek relief under Fla. Stat. § 501.211 which authorizes redressligiduals who have
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been aggrieved or suffered a loss as a resudt ‘@folation of this part.” “Violation of
this part” is a defined term that means

any violation of this acbr the rules adoptednder this act and may be
based upon any of the following as of July 1, 2006:

@) Any rules promulgated pursuantthe Federal Trade Commission
Act, 15 U.S.C. ss. 41 et seq.;

(b) The standards of unfairness and deception set forth and
interpreted by the Federal Trade Commission or the federal
courts

(©) Any law, statute, regulation ardinance which proscribes unfair
methods of competition, or unfair, deceptive, or unconscionable
acts or practices.

Fla. Stat. 8 501.203(3) (emphasis supplied).

FDUTPA closely resembles Section 45(a)(1) of the FTC A8tel5 U.S.C.
8 45(a)(1) (“Unfair methods of competitian or affecting commerce, and unfair or
deceptive acts or practices in or affectcmmmerce, are hereby declared unlawful.”).
The FTC Act empowers the Federal Trade Commission to regulate acts or practices that
may violate § 45(a)(1). 15 U.S.C. § 57a.

1. Is the Practice of Charging the Same Per-Page Rate for
Transcript and Index Pages an Unfair Practice Under
FDUTPA?

The FTC initially defined “unfair” by regulation. Eventually, Congress
incorporated the FTC’s definition of unfair intbe FTC Act. Under 15 U.S.C. § 45(n),
the FTC may not “declare unlawful an actpractice on the grounds that such act or
practice is unfair unless the amtpractice causes or is likely to cause substantial injury to
consumers which is not reasonably akatile by consumers themselves and not
outweighed by countervailing benefits consumers or to competition."Each of these
considerations counseagainst certification of the proposed class.

3 The Florida Supreme Court articulatedess specific definition of “unfair

practice.” It defined an unfair trade praetias “one that ‘offends established public
policy’ and one that is ‘immoral, unethicabppressive, unscrumus or substantially
injurious to consumers.”PNR, Inc. v. Beacon Property Mgmt., In842 So. 2d 773, 777
(Fla. 2003).
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The plaintiffs are unable to show on a ska@de basis that ¢halleged injury was
not “reasonably avoidable.” Some lawyarsd other users of court-reporting services—
particularly those who are fairsophisticated (or, at lesexperienced) users of such
services—could reasonably avaigk index charges by simpiglying on their experience
and requesting that the courpogting firms omit (or charge a different per-page rate for)
the indices from any transcripts they orddy.class definition thaincludes experienced
and novice users of court-reporting servicescessarily includes those with differing
abilities to reasonably avoiddhallegedly unfair charge. Fexample, contrast a novice
user similar to Public Concepts with a higtdxperienced user like attorney Webber.
One would have no idea (or, at best, a mihildaa) what to expect after ordering the
services of a court repert The other would likehhave developed knowledge and
preferences as to cdureporting firm, format of transgt, pricing, etc. In the latter
category, the plaintiffs either knew or shollagve known that indices were included in
and charged as part of the transcripkbis circumstance may also undermine the named
plaintiffs’ adequacy to serve as clagpresentatives, Webber being a good exarhple.
Further, individualized inquiry is necessaoydetermine whether the index charges were
reasonably known and avoidable. Thisbecause the court-repimg firms delivered
invoices specifying the per-pagate and the total chargeshich invoices reflect and
could have been used to easily discover tihatcharge for index pages was the same as
the charge for other pages. Finally, the rdcm each case indicates that some class
members negotiated special rates witke tefendants. Those class members who
negotiated special rates likely had aniaddal opportunity to avoid or reduce index
charges.

In addition, the “countervailing benefite users” factor eunsels against class
certification. The potential value of indicesusers varies greatlyThe usefulness and,
therefore, value, of indices depends, in pantthe length of the traoript in question.
For instance, an index may be extremely &hla to an attorneseviewing a deposition

4 As indicated above, Webber’s offibas instituted a practice under which

Webber never sees the invoicgsnt by court-reporting firms.Instead, the billing is
handled by Mrs. Webber, a former courpesger who was aware of the practice of
including word indices with transcripts. these respects, Webber is set apart from many
class members, and the Court finds that Welsbeot an adequatdass representative.
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or hearing transcript that is very length@n the other hand, the value of the index may
be comparatively small if the transcript in gtien is relatively short (e.g., the transcript
of a records custodian deposition). The proposed class definition does not and could not
reasonably distinguish between these two gypkclass members. Yet those putative
class members who received indices faryMengthy proceedings may have received a
countervailing benefit such that the practiceldnot be considered unfair. Further, the
value that attorneys place on word indigeshighly subjective and variable. Some
lawyers (for example, Webber)gale little or no value on woriddices and refuse to use
them, while other lawyers consider them a very valuable part of a trarfscrip.record
supports the subjective natuoé the indices’ value. W4m one large law firm—Well,
Gotshal, and Manges LLP—solicited biderfr court reporters, it included among the
specifications distributed to the potential biddarequirement that “[a]ll transcripts shall
contain at the back of the transcript a wmdiex (with page references) for all key words
and phrases.”SeeMemorandum in Oppositioto Certification Yeritex) Exhibit | at

§ 4.3. Therefore, unlike Webber, the Weil Gaiisfirm obviously values word indices as
a part of transcripts. The plaintiffs’ expewilliam Chandler, after initially opining as a
part of his damages analysis that thdices have no value, acknowledged that word
indices have some value to some individwzald a lesser degree of value (or no value) to
others. In his initial writte expert report, Chandler ataed that “[n]o [c]lass member
benefited from being charged a per-page tnapison rate for pagethat did not involve

transcription services.'SeeReport of William Chandlereritextcase) at  28. But his

> Indeed, the record includes affiits from many attorneys who value

word indices. Attorneys Alan Goldfarb, MideMcGrane, Ill, RonaldPonzoli, Gary Fox,
and Robert Parks declared that they expectceive and value wi indices. Wayne
Grant, a Georgia attorney, uses Esquirerastcdonly knows that transcripts include word
indices but frequently uses them and rasfl them to be a “worthwhile and important
part of the transcript.” Parks contentlsat in his “judgmentand experience it is
appropriate to charge for the word index a& #ame per page rate as for the testimonial
portion of the transcript.” And as dissed elsewhere in this order, other large
consumers of court-reporting services—utthg the New York Office of the Attorney
General and the law firm of Skadden, Ardate, Meagher & Flom LLP—value word
indices and request their inclusiamith any purchased transcripts.
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deposition testimony supports the fairly ob\soconclusion that word indices have a

subjective value depending on tler and the circumstances:

Q. But you would agree that for sorpeople the word index would have a
value?

A. In some cases, it could.
[Plaintiff's Attorney]: Objectionto theform.

A. In some cases it could. In other cases it may not.

Deposition of William Chandler at 86:14-1Another exchange, ironic because of the
nature of the plaintiff's &arney’s objection, further supps the notion that damages
cannot be calculated @nclass-wide basis:

Q. Do you have any sense of what the market value of a word index is?
[Plaintiff's Attorney]: Objectionto form. Beyond the scope of his
report. Calls for speculatiorand vague.
THE WITNESS: No. | think I'e indicated in my report and
testimony that, you know, if that's a necessary component of the damages, it
depends upon—I've not even yet beenaireed to calculate damages, but
assuming that | am, that would be arghe issues thdtwould look into.
Id. at 172:25-173:1-11 (emphasis supplied)nd that is precisgl the problem with
damages in these cases: they are sp@gilahd contingent onumerous individualized
factors. Public Conce’ attorney in the underlying defamation case concisely
summarized the point in his deposition whentéstified that “different attorneys have
different opinions about the value of a wondex, and | believe | also testified that | use
them” because word indices “save[ | the cliemney in the sense that if | spent more
time with a transcript to find the material | svloking for, | would have to bill the client
for that.” SeeExpert Report of Bradley J. Pinne (submitte&/aritex) at 15-16 (quoting
Deposition of L. Martin Reeder, Jr.). Despike obvious and signdant differences in
valuing the indices, the proposed classesuthelcustomers who have received both great
and little benefit from the word indicesAnd determining how each valued the indices
would require an exhaustiviedividualized inquiry.

Further, unfair practices must cause “sabsal injury” to beactionable and, in

these cases, the proposed definition incldotess and individuals who have suffered no

6 Chandler submitted a report in suppofteach plaintiff's case. In each

report, Chandler concluded that no slasiember benefited from non-transcribed
transcript pages.
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injury. As indicated above, different atteys value word indices differently. Those
attorneys (or the ultimate pars) who value word indicesould be uninjured, but the
proposed definition would neverthelesslude them as class members.

Even if the Court applied the more malleable test set forth iBéheon Property
case, the Court would concluthet it should not certify thproposed classes. Under that
test, the plaintiffs must sholoth that the defendants’ pras violate established public
policy and are “immoral, unethat oppressive, unscrupuloussubstantially injurious to
consumers.” The plaintiffs could not proggher factor on a class-wide basis.

As noted earlier in this order, ther® no established public policy on what
constitutes fair pricing for word indices. it telling, however, that the federal judiciary
has adopted guidelines for ibsvn court reporters that spgcally allow the same per-
page rate for transcript and index pageSee6 GUIDE TO JUDICIARY PoLicy Court
Reporting8 520.46 (2009) (“The court reporter mayaaie for the index page as a full
page of transcript.”) This District’s imeet website posts a schedule setting forth the
per-page fees that its court reporters nauémarge for transcript without drawing a
distinction between apppriate fees for index and non-index pageSeeMaximum
Transcript Rates Per Page forll AParties (June 2009 Revisiongvailable at
http://tinyurl.com/3902ctp (last visited Ma®4, 2010) (further iformation regarding
ordering transcripts from the District Cous available at http://www.flsd.uscourts.gov
under the “Transcript Information” heading)n fact, the record in opposition to the
motion for certification in th&Vebbercase includes the transcriptith word index) of a
joint hearing held early on in these casedtaé¢hed to the transgtiis an invoice from
the Court’s official reportefor $116.58 for a 29-page trangrpriced at $4.02 per page.
Notably, the invoice does not distinguish betw@elex and other pages; in other words,
the invoice charges for 29-pages of transonfihout distinguishig between transcript
and index pages. The hearing itself {thg the exchanges between the Court and
counsel) is captured in 20 pages of transctig;remainder of the transcript consists of a
cover page (1 page), appearance pagesd@spacertification pagél page), and index
pages (5 pages). By comparithg transcript to the invoice ens able to easily ascertain
that the Court’s reporter charged the samewrhfor transcript @d index pages. And
when the New York Office of the Attorney General solicited bids for court-reporting
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services, the request for propasapecified that #hselected firms would provide a word
index with the transcript. The bid form putarnscript and index chges in a single price
category, thereby requiring thall bidders quote the sanmice for all pages. See
Memorandum in Opposition to CertificatioWdritex) Exhibit K at 10, 20. That the
Court’s official reporters rad the New York Attorney General’s Office have the same
pricing and billing practice aseihdefendant court reporters tertdshow that there is no
established public policy phibiting the conduct that the plaintiffs decry.

The Court is unaware of any authority logic indicating that the defendants’
billing practice is “immoral, unethical, opgssive, or unscrupulous.” (The Court
addressed the substantial injury factor earie this order.) The record in the case
establishes the opposite. As noted below, some users of qoortitrg services even
consider it a bargain to pay the same pfaetranscript and indepages. While the
Court doubts that the prac#i in question is “immoral unethical, oppressive, or
unscrupulous” under any circumstance, under the most permissive possible application of
that standard, the Court would conclude tivaether the practice is immoral, unethical,
oppressive, or unscrupulous depends on theiohaal experience or sophistication of the
user. As discussed in further detail beleuch a standard coultbt be appropriately
applied on a class-wide basis.

For these reasons the Court concludes tthafplaintiffs cannot show on a class-
wide basis that the practice of charging saene per-page rate for transcript and index

pages is an unfair practice under FDUTPA.

! This document, filed under sealpntains no proprietary information

because it is a document generated by the New York state government and distributed
publicly to facilitate compitive bidding. Accordingly, the Court requests that Veritext
re-file this exhibit so that it is made @art of the public record. The Court further
requests that all parties review all sealethileitss and re-file any exhibits that lack
proprietary information (including, for exame, information about billing policies or
negotiation practices or specifexamples of negotiated degnko that those documents
become a part of the public record.
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2. Is the Practice of Charging the Same Per-Page Rate for
Transcript and Index Pages a Deceptive Practice Under
FDUTPA?

Florida courts have followed the federal standard defining deceptive trade
practices. See, e.g.Davis v. Powertel 776 So. 2d 971, 974 (Fla. 4th DCA 2000)
(“According to the federal decisions, a deceptpractice is one tha ‘likely to mislead
consumers.”);see also FTC v. Career Info. Servs., Jido. 1:96-CV-1464-ODE, 1996
WL 435225, at *4 (N.D. Ga. June 21, 1996A("“ act or practicas deceptive under
Section 5(a) if it involves a material repretsgion or omission that is likely to mislead
consumers acting reasonably under the circumstances.”).

Florida courts have been less than cleapaghether proof of reliance is required
to state a claim under FDUTPA. Adast one Floridaaurt has held thagiroof of reliance
is not required, and the Elenth Circuit subsequently followed that court in an
unpublished opinion.Cold Stone Creamery, Ine. Lenora Foods |, LLC332 F. App’x
565, 567 (11th Cir. 2009pavis v. Powertel, In¢.776 So. 2d 971, 974 (Fla. 1st DCA
2000)% For the purpose of this order, t@urt assumes thatlorida law does not

8 The Court recognizes that granting class certification iRitzpatrick v.

General Mills, Inc, 263 F.R.D. 687, 694 (S.D. Fla. 2010), it reliedGwid Stone While

the Court recognizes th@wold Stonewvas an unpublished opinion, the Court nonetheless
relied on that case because it was the mogpoint statement of law from the Eleventh
Circuit on the reliance req@ment, and the Eleventh r€uit's conclusion was not
inconsistent with the conclusion of some Florida courts.Cotd Stone the Eleventh
Circuit, relying on Davis, concluded that proof ofeliance is not required under
FDUTPA. But despite thisronouncement, the reasoningdold Stonanay suggest that
reliance could be a factor in the FDUTPA as&éd. The Eleventh Circuit considered that,
even though certain individuals had made @spntations to the plaintiffs regarding the
plaintiffs’ business prospects, after thepnesentations the plaintiffs received Cold
Stone’s franchise agreement. That agreerseéd that Cold Stone franchisees did not
have authority to make representations alpoafit margins, included detained financial
information, noted that results would vary frdranchise to franchise, warned that the
prospective franchisee should accept the ogkdoing more poorly than the figures
provided, and advised the prospective frareshi® conduct an independent investigation
of the costs and expenses associated withing a Cold Stone franchise. The Eleventh
Circuit then concluded that the district codid not err in granting summary judgment in
favor of Cold Stone on the plaintiff$DUTPA claim because “[u]nder [those]
circumstances, it [was] not likely that ansumer acting reasonably would have been
deceived by the alleged statements madehbytwo Cold Stone franchisees.” 332 F.
App’x at 568. In short, theCold Stonecourt appears to conale that the plaintiff's
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require proof of reliance, since that determination is not dispositive to the Court’s ruling
in this casé.

Irrespective of the reliance requiremetat,state a claim under FDUTPA, the act
or practice in question must be one “likelydeceive a consumer acting reasonably in the
same circumstances.State v. Wyndham Int’l, Inc869 So. 2d 592, 598 (Fla. 1st DCA
2004).

The modification of “acting reasonably” Biyn the same circumstances” indicates
a hybrid standard thanhay be objectively establishess to mindset but subjectively
established as to context. The objecelement—reasonableness—does not require the
Court to consider the pldiff’'s individualized state of mind. In other words, the
plaintiffs’ individualized dispositions or beliefs do not on their own negate or create a
FDUTPA violation. On the other hand, thabjective element—that the circumstances
must be similar—necessitates inquiry into the context of the alleged offense; that is, one
can only assess reasonableness when therynpguires consideration of the factual

circumstances that counsel a reasonableopets act in a particular way or hold a

reliance on certain representations was uregde under the circumstances presented
there, even though the court had concludedrilance is not an element of a FDUTPA
claim. In view of the Eleventh Cirdis apparent determination that, in some
circumstances, proof of reliance may bgquieed under FDUTPA, the Court recognizes

that, because there are a variety of relevant circumstances among users of court-reporting
services, proof of reliance may beappropriate requirement in this case.

° The plaintiffs have relied on the Court’s opinionFitzpatrick in their

briefs and oral argument, as if to suggeat the Court could not reasonably certify that
class without also certifying these classés the Court expressed at oral argument, the
certification decision irfFitzpatrick was a close call and flowddrgely from the Court’s
reliance on the single pronouncementGold Stone That certification decision is
presently on appeal before the Eleventlncdit. Regardless of the outcome of the
Fitzpatrickappeal, these cases differ in severaleetsgpp One example of the differences
between these cases dritzpatrick is that in the present cases consumers received the
benefit of the indicethey purchased and, to the extdmy did not value the indices or
valued them less than other pages, coulkh@quested the deletion of the index or
sought a price adjustment. In contrashdaassuming the truth of the plaintiffs’
allegations), without scientific studies, tlk@tzpatrick class members had no way of
knowing that the yogurt they purchased lacked the digedtenefits advertised to
consumers and would have continued purncigathe yogurt without kowing that it did

not function as advertised.
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particular belief. See, e.g.Solomon v. Bell Atl. Corp9 A.D.3d 49, 54 (NY. App. Div.
2004) (“Deceptive or misleading representation®missions are fieed objectively as
those ‘likely to mislead a reasonableonsumer acting reasonably under the
circumstances,’ i.e., the plaintiff's circumstances.”).

In some cases, the subjective componerthisf standard can be met on a class-
wide basis. One example might be ttemancase in which Florida’s Third District
Court of Appeal held #it a trial court erred when it deadid to certify a class of cruise
ship passengers who had purchased tickatdnbluded a “port drge” that was nothing
more than a profit center for the cruise lirfgee Latman v. Costa Cruise Lines, N7A38
So. 2d 699, 704 (Fla. 3d DCA 2000). Uatmanthe Third DCA reasoned that reasonable
consumers would probably interpret the teport charges” as a pass-through charge that
the cruise line was required to forward to pauthorities and, thefore, passengers were
misled when they paid a fee that went tal aemained with the cruise line as profidl.
at 703. Another example might be the example discusdeatnmanof the merchant that
charges a greater sales than allowed by lawld. at 703 (“We would nohesitate to say
that an intentional overcharge of sales takjch is kept by the company itself, is an
unfair and deceptive trade practice and that dmsemer must be repaid. That is so even
though the consumers clearly were willingp@y the price charged—in the hypothetical
example, they actually paid the sales ¢taercharges—nor would it make a difference
that the consumers paid no attention to ghées tax amount. We think such a claim
would be actionable under FDUTPA.").

In this case, however, the reasdealkss conclusion depends on numerous
individualized inquiries that would fly ithe face of the requiment that individual
issues not predominate owbose common to the class.

Some putative class members were obvioashare of the indices, valued them,
and specifically addressed the indices inrtimeigotiations for court-reporting services.
For example, in thd’ublic Conceptscase, the Weil Gotshal firm required that “[a]ll
transcripts shall contain at thack of the transcript a woiddex (with pge references)
for all key words and phrases.” Further fAw firm of Skadden, Arps, Slate, Meagher
& Flom LLP—a New York-based law firnwith a litigation group consisting of
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“approximately 500 attorneys” globalf—secured an agreement with Veritext under
which Veritext agreed to “provide a word indaithe end of the transcript” at a rate that
is the “same as the per page charge.”d8ka’s deal suggests that it may value the word
index more than the transcript pages and, tbezefvanted to ensutbat it obtained the
attractive bargain of paying the sameoamt for index and transcript pages.

Others continued to purchase word indiageder the same terms after discovering
the practice that these cases have callénl guestion. In some cases the continued
purchases may have been the result of an Err@ther attorneys, however, may have
deliberately chosen to continue patronizinglige, U.S. Legal Support, or Veritext, after
determining that their coureporting firm of choice washarging the same amount for
transcript and index pageSee, e.gDeclaration of Attorney Wimne Grant at § 15 (“l am
aware that Esquire armther court reporting firms charge per page rate for the word
index at the same rate as charged fa ttanscribed testimony pages. From my
experience, | do not believe that this peggaate for the index is unreasonable or
unfair.”). Some knew that they were beiolgarged the same rate and consider that a
legitimate practice.See, e.gDeclaration of Attorney AlaiGoldfarb (“I do not consider
it unreasonable that a courfpoeting service charges the same price for a word index,
that is, a per-page rate, as it does ferghges containing the transcribed word.”).

Some putative class members are novitergeys with little understanding of
court-reporting practices, whilethers, like plaintiff Webberare experienced attorneys
with thousands of depositions in their past.

Because the reasonableness of a customer's conduct depends on many
individualized factors, the Court concludesttitlass certification is not appropriate in

these cases.

10 SeeSkadden, Arps, Slate, MeagherRom LLP Litigation Group Profile

available athttp://tinyurl.com/3706IxKlast visited May 25, 2010).

1 For example, Webber has admitted to placing at least one order after filing

his lawsuit against Esquire. This fact atsxis Webber apart from other class members
because it creates a uniguectiual issue and introducespassible defense against his
claim that may be inapplicable on a class-whdsis. In additioto the reason set forth
earlier in this order, thedmirt finds that Webber’s contindgurchase of transcripts with
indices renders him an unsuitable class representative.
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C. The Unjust Enrichment Claims

In Florida, “[tjhe essential elements afclaim for unjust enrichment are: (1) a
benefit conferred upon a defendant by the plaintiff, (2) the defendant’s appreciation of the
benefit, and (3) the defendant's accept and retention of the benefit under
circumstances that make it inequitable fom to retain it without paying the value
thereof.” Rollins 951 So. 2d at 876. “[Blefore it canagt relief on thisquitable claim,

a court must examine the particular circumséanof an individual @ and assure itself
that, without a remedy, inequitwould result orpersist.” Vega 564 F.3d at 1274.
Because this inquiry into eties is individualized, courtgenerally find that unjust
enrichment claims are not appropriately certified for class treatment, as “common
guestions will rarely, iever, predominate.ld. These cases are no differeee Green

v. McNeil Nutritionals, LLC App. No. 2004-0379-CA, 2008/L 3388158, *9 (Fla. Cir.

Ct. 4th Dist. Nov. 16, 2005) (“In the unjustre@mment count, eadelass] member would
have to show evidence as to why the pasghwas made to determine whether equity
warrants the return of the purchase price. Bingnrichment may not be appropriate if a
consumer did not rely on the alleged deceptive acts.”).

D. Subject Matter Jurisdiction

Having determined that this matter is ipagpriate for class acin certification,
the Court next considers its jurisdiction ovee tlaims of the indidual plaintiffs. “A
federal court not only has the power but dlse obligation at any time to inquire into
jurisdiction whenever the possibility that jurisdiction does not exist arigaszfjerald v.
Seaboard System R.R., In¢60 F.2d 1249, 1251 (11th Cir. 1985). “[L]Jower federal
courts are empowered to hear only casesviach there has been a congressional grant
of jurisdiction, and once a cdudetermines that there hbgsen no grant that covers a
particular case, the court's sole remaining act is to dismiss the case for lack of
jurisdiction.” Morrison v. Allstate Indem. Ca228 F.3d 1255, 1260 (11th Cir. 2000).

In this case, the plaintiffs allege that the Court possesses federal subject matter
jurisdiction pursuant to 28 U.S. § 1332(d), which conferssdiction in class actions
where the controversy exceeds $5 million arelghtative class includes more than 100
members. Section 1332(d) only requires “imial diversity”’—thatis, “only one member
of the plaintiff class—named or unnamed—snibe diverse from any one defendant.”
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Lowery v. Ala. Power Cp483 F.3d 1184, 1194 n.24 (11th Cir. 2007). As a result of the
Court’s refusal to certify the class and besmthe complaints do not state a claim for
relief under federal law, the only remainimgusce of jurisdiction is 28 U.S.C. § 1332(a),
which requires complete diversity of citizdip and satisfactionf a $75,000 monetary
threshold. Because the Court’s decision tootertify the proposed classes eliminates
§ 1332(d) as a source of jurisdiction andpipears that these easdo not satisfy the
requirements of § 1332(a), the Court conchutleat it lacks subjeéanatter jurisdiction
over these cases. Therefore, each ofabeve-captioned cases is dismissed without
prejudice for lack of subject matter jurisdicti®ee Pop’s Pancakes, Inc. v. NuCO2,,Inc.
251 F.R.D. 677 (S.D. Fla. 2008) (dismissing FORATclaims for lack of subject matter
jurisdiction in light of deniabf motion for class certification).
CONCLUSION
For the reasons set forth above, the motifamsclass certification are denied.

Because the Court’s denial of the motions sisehe Court of subject matter jurisdiction,
these cases are dismissed. All pendingions (with the exception of the motion for
attorneys’ fees iWWebbe) are denied as moot. The Clerktioé Court is directed to close
these cases.

DONE and ORDERED in Chambers, Miami, Florida, May 27, 2010.

Paul C. Huck
UnitedStatedDistrict Judge

Copies furnished to:
All counsel of record.
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