
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

M IAM I DIVISION

CASE NO. 10-21720-CIV-KING

CASE NO. 11-60647-CIV-KING (consolidated)

ANITA OGINSKI, ef al.,

Plaintiffs,

PARAGON PROPERTIES 0F COSTA

RICA, LLC, et al.,

Defendants.

/

ORDER DENYING PLAINTIFFS' M OTION FOR CLASS CERTIFICATION

THIS M ATTER comes before the Court upon Plaintiffs' M otion for Class

Certitscation (DE #254), filed January 23, 2012. Therein, the Oginski Plaintiffsl seek to

certify a single class to prosecute Count I for Breach of Contract against Defendants Paragon

Properties of Costa Rica, LLC, Paragon Properties of Costa Rica, S.A ., W illiam Gale, and

Stephen Tashman; Count IX(a) for civil RICO violations against Defendants Paragon

Properties of Costa Rica, LLC, Paragon Properties of Costa Rica, S.A ., W illiam Gale, and

Stephen Tashman; Count 1X(b) for Breach of Fiduciary Duty against Defendants Charles L.

1 The above-styled action is a consolidated action of two purported class actions asserting

various claims against over a dozen defendants arising from the same allegedly fraudulent land

sales scheme in Costa Rica: Anita Oginski, et al. v. Paragon Properties ofcosta Rica, L L C, et
a1., Case No. 10-21720-C1V-K1NG (sçthe Oginski action'') and Janet Gurskis, et a1. v. William
Gale, et a1., Case No. 1 1-60647-CIV-KlNG (dçthe Gurskis action''j.
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Neustein, Law Oftsces of Charles L. Neustein, P.A.,and Charles L. Neustein, P.A.

(hereinafter çsthe Neustein Defendants''q; Count X for violations of the lnterstate Land Sales

Full Disclosure Act (idILSA'') against Defendants Paragon Properties of Costa Rica, LLC,

Paragon Properties of Costa Rica, S.A., W illiam Gale, and Stephen Tashm an; and Count Xl

for Fraudulent Transfer against Defendants Judith Gale, Lisa Tashm an, Julien Siegel, and

MarilandTashman (hereinafter ttthe FraudulentTransferDefendants''q. (DE#254, at 1; Third

Am. Compl., DE #150). The Court is partially briefed in the matter,z and proceeds with the

benetit of oral argum ent from Plaintiffs, the Neustein Defendants, and the Fraudulent

Transfer Defendants.3 Upon careful consideration of the arguments set forth inthe pleadings

and at oral argument, the Court finds that Plaintiffs have failed to meet the requirements of

Rule 23 for class certification.

1. Background

This action was filed in the names of over 250 individual Plaintiffs, asserting claims

against various defunct corporations, the corporations' principals and escrow agents, for

breach of contract, civil R1CO,4 violations of the ILSA
,5and breach of tsduciary duty

2 The Neustein Defendants filed a Response (DE #289) on March 7, 2012, and Plaintiffs
filed a Reply (DE #291) on March 16, 2012. The Fraudulent Transfer Defendants tiled a
Response (DE #288) on March 7, 2012, stating they Ssdo not object to the Court certifying a class
of those Plaintiffs who eventually succeed in obtaining a money judgment against the Paragon
Corporate Defendants as to their fraudulent transfer claims.'' At the hearing, however, counsel for
the Fraudulent Transfer Defendants stated in open court that they did oppose class certification.

3 The Court held oral argument on M ay 24
, 2012. (DE #318).

4 $$It shall be unlawful for any person employed by or associated w ith any

enterprise engaged in, or the activities of which affect, interstate or foreign com merce, to

conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs



stemming from the alleged fraudulent sale of properties in Costa Rica. (Third Am. Compl.,

DE #150). Plaintiffs also assert claims for fraudulent transfer under Fla. Stat. j 726.105

against the Fraudulent Transfer Defendants. (1d.) The Complaint was originally filed May

26, 2010. (DE #1). The Complaint has since been amended twice, and the Third Amended

Complaint (DE # 150) is now the operative pleading.

Defendants Paragon Properties of Costa Rica, S.A. and Paragon Properties of Costa

Rica, LLC have both defaulted. (DE #177&178).Defendants Gale and Tashman deny

generally the entirety of the Third Amended Complaint. (DE #157&158). The Neustein

Defendants and the Fraudulent Transfer Defendants deny the individual claim s asserted

against them. (DE #195&151).

Aher alm ost a year-and-a-half of discovery, Plaintiffs m oved for a discovery

conference to discuss their suggestion that the case follow the procedures of a certified class

action. (DE #204). Upon Defendants' objection to Plaintiffs' assumption they were entitled

to class action treatment regarding discovery, the Court set a briefing schedule on class

certification (DE //2 10), and heard oral argument on Plaintiffs' motion.

Before the Court now is Plaintiffs' Motion for Class Certification. (DE #254). The

Neustein Defendants oppose classcertitication (DE #289),and the Fraudulent Transfer

Defendants initially did not oppose class certiscation (DE #288), but then changed their

position at the hearing. Defendants Gale and Tashm an did not file written responses to the

through a pattern of racketeering activity or collection of unlawful debt.'' Racketeer

Intluenced and Corrupt Organizations ($$RICO''), 18 U.S.C. j 1962(c).

5 lnterstate Land Sales Full Disclosure Act (1$lLSA''), 15 U.S.C. j 1701 et seq.



M otion for Class Certiication or appear at the hearing.

II. Rule 23 Standard

Tobe entitledto class certifcation, theparty seeking certiûcationmusthave standing
,

and must meet each of the requirements specitsed in Rule 23(a), as well as at least one

subsection of Rule 23(b). See Klay v. Humana, Inc., 382 F.3d 1241, 1250 (1 1th Cir. 2004).

ln addition, $&@a) plaintiff seeking certification of a claim for class treatment must propose an

adequately defined class that satisfies the requirem ents of Rule 23.'5 Kelecseny v. Chevron,

U.S.A., Inc., 262 F.R.D. 660, 667 (S.D. Fla. 2009). The court must ensure, through Slrigorous

analysis,'' that each and every element of Rule 23 is established at the time of certification.

See FED. R. CIV. P. 23 advisory committee's note. It is well settled that a plaintiff bears the

burden to meet every element of Rule 23. Vega v. T-M obile USA, Inc., 564 F.3d 1256, 1267

(1 1th Cir. 2009). In addition,(kit may be necessary for the court to probe behind the

pleadings before coming to rest on the certiscation question.'' Gen. Tel. Co. ofsw. v. Falcon,

457 U.S. 147, 160 (1982). Speciûcally, dça court may considerthe substantive elements ofthe

plaintiffs' case in order to envision the form that a trial on those issues would take.'' See

generallyNewton v. MerrillLynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 166 (3d Cir.

2001) (quoting 5 Moore's Federal Practice j 23.46(42:.

Rule 23(a) has four requirements: numerosity, commonality, typicality, and adequacy

of representation, The numerosity requirement of Rule 23 necessitates a determination as to

tswhether çthe class is so numerous thatjoinder of a1l members is impradicable.''' Vega, 564

4



F.3d at 1266-67 (quoting FED. R. ClV. P. 23(a)(1)). Commonality requires that there be

iiquestions of 1aw or fact common to the class.'' Speciically, plaintiffs have the burden to

çsdemonstrate thatthe class members Shave suffered the same injury.''' Wal-Mart Stores, Inc.

IC Dukes, 131 S. Ct. 2541, 2550-51 (201 1) (quoting Gcn. Telephone Co. ofsw., 457 U.S.

at 157). ts-l-his does not mean merely that they have a11 suffered a violation of the same

provision of law.'' f#. at 2551. Further, it is insuftscient for plaintiffs merely to assert a string

of common questions without demonstrating how resolution of these questions evidences

common injury. Id. iigllypicality measures whether a suftkient nexus exists between the

claims of the named representatives and those of the class at large.'' Cooper v. So. Co., 390

F.3d 695, 713 (1 1th Cir. 2004). (:A class representative must . . . possess . . . the same injury

as the class members'' in order to be typical under Rule 23(a)(3).6 Prado-steiman ex rel.

Prado v. Bush, 221 F.3d 1266, 1279 (1 1th Cir. 2000). Lastly, adequacy of representation

Ciencompasses two separate inquiries: (1) whether any substantial contlicts of interest exist

betweentherepresentatives andthe class; and (zlwhethertherepresentativeswilladequately

prosecute the action.'' Valley Drug Co. v. Geneva Pharm., Inc., 350 F.3d 1 181, 1 189 (1 1th

Cir. 2003).

Once a court is satisied that a11 of the Rule 23(a) have been met, it shifts to an

analysis under Rule 23(b). Here, Plaintiffs purport to certify a class under Rule 23(b)(3),

which requires a showing that class action is a superior method to try the case rather than

6 Plaintiffs recognize the extensive and varied differences in the claims of injury to the
254 individually-named Plaintiffs by suggesting seven class representatives.



individual suits because ûûquestions of law and fact com mon to class members predominate

over any questions affecting only individual members.'' FED. R. ClV. P. 23(b)(3). dslf class

members must Sstill introduce a great deal of individualized proof or argue a number of

individualized legal points to establish m ost or a1l of the elem ents of their individual claims,''

then class certitication is not appropriate. Klay, 382 F.3d at 1254.

111. Analysis

In the above-styled action, Plaintiffs seek to certify a single class to litigate claim s of

breach of contract (Count 1), civil RICO violations (Count IX(a)), breach of fiduciary duty

(Count 1X(b)), violations of the ILSA (Count X), and fraudulent transfer (Count XI) against

various defaulted companies and individuals. (DE #254, at 1). The Court has considered

Plaintiffs' M otion for Class Certitication, the proposed class definition, the Third Amended

Complaint, and evidence currently in the record, and finds that the case is not in a posture to

be tried as a class action. Speciscally, the class definition's lack of precision, the varying

contractual provisions governing the individual purchases,the lack of typicality of the

proposed class representatives, and the stressed procedural posture of the action all militate

against adjudicating these claims in a class action. Accordingly, the Court finds that it must

deny Plaintiffs' M otion for Class Certification.

A. Plaintv  ' Proposed Class Defnition Lacks the Precision Required by Rule 23

W ith the instant motion, Plaintiffs ask the Court to certify the following class:

Al1 individuals who (i) signed an Agreement for Deed to purchase real
property located in Costa Rica from Paragon Properties of Costa Rica, LLC,



Paragon Properties of Costa Rica, S.A. or any independent sales organization

working on their behalf; (ii) made payment toward the purchase of the
property; and (iii) failed to receive a full refund.

(DE #254, at 1).

Upon consideration of the proposed class detsnition, the Court finds that it is vague,

indetinite, and overbroad. The proposed class definition refers to an indefinite number of

plaintiffs, over an unspecitied time period, without any reference to the applicable (and

varying) statutes of limitations for the separate causes of action.? Plaintiffs' failure to limit

the proposed class to those whose claim s come within the applicable statute of lim itations

places the burden on the factsnder to determ ine, on an individualized basis, whether

Defendants have valid statute of limitations affrmative defenses. The class's susceptibility

to individualized affirmative defenses mitigates against class treatment under Rule 23(b)(3).

See generally White v.Deltona Corp., 66 F.R.D. 560, 564(S.D. Fla. 1975) (tinding

determination of whether individual claims are barred by affirm ative defenses mitigates

against predominance under Rule 23(b)(3)).

In addition, the proposed class definition does not incorporate factual limitations to

1 The Court has previously held that Florida law governs the breach of fiduciary duty

claim. (DE //1 91, at 4-6). Pursuant to Florida Statute, the intentional tort of breach of fiduciary
duty is subject to a four-year statute of limitations. FLA. STAT. j 95.1 143)40) (2006); see also,
e.g., Patten v. Windermans 965 So. 2d 1222 (Fla. Dist. Ct. App. 2007). Civil RICO claims are
also subject to a four-year statute of limitations from date of discovery of the fraud. See generally
Bivens Gardens Of/zc: Bldg., Inc. v. Barnett Bank ofFlorida, 906 F.2d 1546 (1 1th Cir. 1990).
Plaintiffs' ILSA claims are subject to a three-year statute of limitations from the date of contract.
15 U.S.C. 1711(a).



ensure the proposed class is made up only of those Plaintiffs who share comm onality. For

example, for Plaintiffs' claim against the Neuétein Defendants for breach of fiduciary duty,

Plaintiffs do not allege an essential fact in the class definition:that the plaintiffs must have

made payment on the purchase of the property to the Neustein Defendants as the escrow

agent. W ith respect to Plaintiffs' claims under the ILSA, the class definition does not lim it

the class to those purchasers who did not receive the required property report.B

Finally, with regard to the civil RICO claims, the Court tinds that it is impossible to

adequately and precisely define a civil RICO class given the facts of this action. The alleged

fraud spanned over four years, with various stages of improvements made to the properties.

This considerable timefram e, coupled with the existence of hundreds of individual lots with

varying degrees of development, is problem atic in the context of class action consideration

because it lends itself to the possibility that some of the individual Plaintiffs may be victims

of a fraud in violation of RICO, while others m ay simply be entitled to damages for breach

of contract. To incorporate consideration of thispossibility intothe class definition, however,

would necessarily require a determination on the merits of Plaintiffs' civil RICO claims.

Accordingly, the Courtfinds that the proposed class definition does not meet the

requirem ents of Rule 23.

8 Plaintiffs allege violation of 15 U .S.C. j 1703(a)(1)(B), which prohibits the sale of a
qualifying lot without seller's disclosure of the required property report to buyer prior to

execution of the contract.

8



B. Plaintp ' Claimsfor Breach ofcontract and Breach ofFiduciary Duty Lack
Cbzavl/al#/y

As abasis for commonality, Plaintiffs assertthat Ssthe core factual and legal issues are

common to the class.'' (DE #254, at 9). Specifically, Plaintiffs rely on the alleged common

facts that Sdevery transaction used the same form agreement . . . (thatj designated Defendant

Charles Neustein as the escrow agent,'' and içcontained (a clause) in each agreement that

required repayment to the Plaintiffs of all deposits if the transaction did not close within sixty

months.'' (.J#., at 3&10). In addition, Plaintiffs argue the existence of the following common

questions of law : (tdid Paragon breach the contract provision that required it to refund the all

deposits paid, if it failed to close the transactioni'' tsdid Defendant Charles Neustein owe a

fiduciary duty to the class members by serving as the escrow agenti'' and 'sdid (Defendant

Charles Neustein) breach that fiduciary duty by cedingcontrol of the class members'

Plaintiffs further suggested thatdeposits to Paragon.'' (1d.at 10-1 1). At the hearing,

comm onality is satisfied because all of the proposed class members seek return of the funds

paid to the Neustein Defendants. According to Plaintiffs, the only differentiating factor

within the class is how much money each individual Plaintiff lost. (DE #254, at 1).

The Court has reviewed the evidence in the record to evaluate the merits of Plaintiffs'

claims for breach of contract and breach of fiduciary duty for the limited purpose of

determining whether Plaintiffs' claims are susceptible to resolution on a class-wide basis.

See generally FED. R. CIV. P 23(c)(1) advisory committee's notes. The record disclosed,

contrary to Plaintiffs' allegations in the Third Amended Complaint and the M otion for Class

9



Certification, that the 254 individual named Plaintiffs did not enter into identical contracts

to purchase the lots in Costa Rica. Rather, the evidence reveals that Plaintiffs entered into at

least two variations of a written Agreement for Deed that allocated different responsibilities

on the named escrow agent. (Fox Agreement, DE #254-1, at 7) Saunders Agreement, DE

#289-1, at 55). Some of the Agreements for Deed refer to the escrow agent's duty to hold the

initial deposituntil execution of the Agreement and to hold final payment pending execution

of a deed,9 while others refer to the escrow agent's duty to hold corporate stock and a deed

in eserow .lo Furtherm ore
, evidence in the record makes clear that some of the deposits

included in the claim for damages for breach of tsduciary duty were made directly to

9 The provisions regarding the escrow of funds in one version of the Agreement for Deed

are as follows:

Deposits shall be m ade payable to TRUST ACCOUNT OF CHARI,ES L.

NEUSTEIN, P.A. (the Escrow Holder). Upon receipt of the signed Agreement and
the deposit, Seller will return an executed copy of this Agreement to Purchaser, and

the Escrow Holder will disburse the deposit to Seller. Upon payment of the balance

due, Purchaser and Seller will execute the deed; Seller will record the deed . . . .

Upon registration of the deed, the Escrow Holder will disburse the balance due to

Seller.

(Fox Agreement ! 2, DE #254-1, at 7).

10 The provisions regarding the escrow of funds
, deed, and stock in another version ofthe

Agreement for Deed are as follows:

Deposits shall be made payable to CtTRUST ACCOUNT OF CHARLES L.

NEUSTEIN, P.A.'' (çsthe Escrow Holder''). Upon receipt of the signed Agreement
and the deposit, the Stock of the Corporation and the deed to the Property shall be
placed in escrow with Charles L. Neustein, P.A . pending conclusion of the

transaction described in this Agreement.

(Saunders Agreement ! 2, DE //289-1, at 55).

10



Defendant Properties of Costa Rica, lnc,, as opposed to the trust account of the Nuestein

Defendants. (Mar. 23, 2009 Hay check, DE #289-1, at 165; Mar. 18, 2009 Hay check, DE

//289- 1, at 166).

ln addition to the varying written Agreements for Deed, sworn testimony and

docum entaly evidence in the record reveal that a number of Plaintiffs agreed to various

modifications of the original Agreements forDeed in the form of payment plans in exchange

for a reduced sale price that may have altered or nullified provisions of the original

Agreement for Deed. (Feb. 17, 2012 Dep. of John Hay 14:8-15:20, DE #289-1, at 149-50;

Oct. 23, 2009 letter to Hay, DE #289- 1, at 168; Aug. 17, 2006 letter to Hay, DE #289- 1, at

167; Feb. 13, 2012 Dep. of John Saunders 30: 14-2 1, DE //289-1, at 34).

The Court finds that these varying factual scenarios present num erous discrete legal

issues and affect the types of damages available to the individual Plaintiffs, weighing against

a finding of commonality. For instance, the variations in the Agreem ents for Deed entered

into by Plaintiffs and the inconsistency of payment practices beg questions as to whether

there was a binding escrow as to the additional paym ents? W hether Neustein's receipt of the

additional payments and confirmation letters created an implied escrow, and, if so, what was

the triggering event for disbursal to the Seller? W hether interim paym ents made pursuant to

a subsequently negotiated payment plan were subject to the refund provisions of the initial

Agreement for Deed? As the Supreme Court emphasized in Wal-Mart, çdldjissimilarities

within the proposed class are what have the potential to impede the generation of common

answers.'' 13 1 S. Ct. at 255 1 (citing Nagareda, Class Certscation in the Age ofAggregate



Proof 84 N.Y.U.L. Rev. 97,132 (2009)). Accordingly, based on the variety of legal

implications of these significant factual distinctions, the Court finds that Plaintiffs' claim s

for breach of contract against Defendants Gale and Tashman and breach of fiduciary against

the Neustein Defendants duty are not susceptible to resolution on a class-wide basis for lack

of comm onality. See Wal-M art, 131 S. Ct. at 2550-5 1.

C. PlaintWs' Civil #ff'O Claims Lack Commonality

A successful civil RICO plaintiff must prove that an enterprise engaged in ($a pattern

of racketeering activity,'' as demonstrated by at least two predicate acts that are related to

each other and suggest continuity (j.a, repeated conduct) thatproximately caused plaintiffs

damages. RICO, 18 U.S.C. j 1962(c); seegenerallyHolmes v. Securitl'eslnvestorprotection

Corp. , 503 U.S. 258 (1992) (holding plaintiff must prove defendant's racketeering activity

was proximate cause of damages); H.J Inc. v. Northwestern Bell Telephone Co., 492 U.S.

229, 249 (1989) (discussingwhat constitutes Ssapattern''underltlcoliâzd alsoH l lnc., 492

U.S. at 253 (Scalia, J., concurring). Here, Plaintiffs allegethatDefendants Gale andTashman

iûoperated (the Defendant companies) for thepurpose of defrauding consumers as the

developmentwas a shamn'' andthat 'kltlhere was no legitimate business.'' (ThirdAm. Compl.,

!! 3 15&3 18, DE #150). Plaintiffs further allege that Defendants canied out their fraudulent

scheme with Sûseparate predicate actls! of mail fraud whereby it was false (sic) represented

through the U.S. mail that the deposits paid would be 100% refundable.'' (Third Am. Compl.

! 3 12, DE #150). As damages, Plaintiffs claim tkthe amount each Plaintiff and member of the

class paid toward the fraudulent transaction.'' (Third Am. Compl. ! 324, DE #150).

12



In the M otion for Class CertiGcation, without going into each of the essential

elements, Plaintiffs argue that Ssthe essential elements of a R.I.C.O. enterprise and pattern of

racketeering are subject to common proof.'' (DE #254, at 10). The Court has reviewed the

evidence in the record in the context of the allegations of the Third Amended Complaint for

the limitedpum ose of envisioning how atrial on this issue would proceed. Forthe following

reasons, the Court tinds that Plaintiffs' civil RICO claims cannot be resolved on a class-wide

basis.

The CostaRica land sales and developmentproject spanned approximately fouryears,

from September 2004 to November 2008, and involved the development of hundreds of

individual lots. (DE #lso-3l.Althoughplaintiffs makethe sweeping allegation thatthe entire

project was a fraud from the start, after a year-and-a-half of discovery, Plaintiffs have not

presented the Court with any direct evidence of actual fraud or racketeering. To the contrary,

evidence in the record suggests that the project may not have been a total fraudulent scheme

from the beginning. For instance, the uncontested evidence reveals that som e of the

improvements were completedby Defendants as promised, such as the construction of gtltter

systems on 10% of the lots and 20 miles of roads throughout the planned project. (Feb. 16,

2012 Dep. Of John Roscoe 19:22-24, DE #291-8, at 8; Mar. 5, 2012 Gale Dec., ! 10, DE

//289-2). In addition, Defendant Gale submits that 47% of purchasers received deeds to their

properties. (DE #289-2).

Jkbsent sonae evidence beyond the sweeping allegations of the Third Amended

Complaint that the entire land development and sales project was a scheme, the Coulrt is

13



unable to determine whether the civil RICO claim raises issues common to the class. See

generally State ofAla. v. Blue Bird Body Co., Inc., 573 F.2d 309, 323 (5th Cir. 1978)1 1

(declining to find whether there was a common question of conspiracy where record devoid

of evidence due to restricted discovery at the district court level). Further, that some ofthe

individual Plaintiffs maybe entitled onlyto damages forbreach of contract, while others may

be entitled to treble damages under RICO opens the door for intraclass contlicts, weighing

against a finding of adequacy, and the necessary introduction of individualized evidence,

weighing against predominance under Rule 23(b)(3).

D. The Proposed Class Representatives Are Not Sum ciently Typical ofthe Classfor
Claims ofBreach ofcontract, Breach of Fiduciary Dl//.p, Civil RICO, and ILSA

In support of typicality, Plaintiffs argue that Sûgtqhe transactions at issue in this lawsuit

are uniform.'' (DE #254, at 1 1). Specifically, Plaintiffs argue that the seven proposed class

representative, as well as a1l of the Plaintiffs, Slm ade a substantial payment,'' and çûmade their

initialpaymenttoDefendantNeustein's trust account.''tfl). The Court finds that while these

two facts are typical of the proposed class, there are m any other facts that weigh against a

finding a typicality.

For instance, along with the variations in the written Agreements for Deed, see stpra

Part Il1.B., the proposed class representatives did not m ake uniform payments. Three of the

proposed class representatives (Cooper, Ellingson, andRoscoe) appearto have made a single

1 1 Decisions of the United States Court of Appeals for the Fifth Circuit handed down by

the close of business on September 30, 1980 are binding as precedent in the Eleventh Circuit.

Bonner v. City ofprichard, 661 F.2d 1206, 1207 (11th Cir. 1981).
14



deposit by check for each lot purchased to the Neustein Trust Account
, two of the proposed

class representatives (Greenberg and Hay) appear to have made multiple payments by check

beyond the initial deposit, one proposed class representative (Saunders) purchased two lots

and paid both deposits by a single check, and one proposed class representative (Fox) used

both check and credit card for her payments. (DE #254, at 5-8). As the Agreements do not

contemplate interim payments, the claims of Plaintiffs (e.g., Hay) who made payments

beyond the initial deposit pursuant to subsequently negotiated payment plans are not typical

of the claims of Plaintiffs (e.g., Saunders) who made only an initial deposit. Further, each of

the proposed class representatives and the individual class m embers entered into contracts

to purchase separate lots. W here damages are contingent on the market value of the lots and

improvements, as is the case with the ILSA, that the proposed class representatives did not

purchase lots of identical value w ith identical improvements weighs against a finding of

typicality. Accordingly, the Court finds that Plaintiffs have failed to prove how the proposed

representative Plaintiffs' claim s are typical of each other, much less of the proposed class as

a whole.

E. Plaintv  Have Not M et Their Burden to Demonstrate Adequacy ofRepresentation

The Court has substantial doubt on whether adequacy of representation is satisfied.

As discussed prior, the Court finds it likely that as the case unfolds there will be intraclass

contlicts to preclude a finding of adequacy of representation. In addition, upon consideration

Plaintiffs' counsel's significant issues with managing and producing discovery (in

contravention of Court Order), decision not to propose trial plan, and lack of assurances that

15



counsel will be able to facilitate the extensive notice necessary in a case of this magnitude,

the Court is not persuaded that adequacy of representation has been demonstrated in this

regard either. FED. R. ClV. P. 23(g).

111. Conclusion

Upon careful consideration of the Parties' arguments and evidence in the record, the

Court finds that Plaintiffs havefailed to satisfy the Rule 23(a) requirements for class

certiscation of the claims for breach of contract (Count 1), civil RICO (Count IX(a)), breach

of fiduciary duty (Count IX(b)), and violations of the ILSA (Count X). Given the Court's

findings with regard to the requirementsof Rule 23(a), particularly with respect to

commonality, an analysis of the Rule 23(b)(3) requirements of predominance and

m anageability is futile. Further, absent certitlcation of the underlying claims giving rise to

liability for receipt of fraudulently transferred funds, the Court declines to reach the merits

of Plaintiffs' Motion for Class Certification with regard to fraudulent transfer (Count X1).

Accordingly,itis ORDERED, ADJUDGED, and DEcREED thatplaintiffs' M otion

for Class Certification (DE #254) be, and the same is hereby, DENIED.

DONE and ORDERED in Cham bers at the Jam es Lawrence King Federal Justice

Building and United States Courthouse in M iami, Florida on this 21st day of June, 2012.
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