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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 10-cv-21808-SCOLA

ALL BRIGHT SANITATION
OF COLORADO, INC.,

Plaintiff,
VS.

U.S. CITIZENSHIP AND
IMMIGRATION SERVICES,

Defendant.
/

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT
THIS MATTER is before the Court uponettPlaintiff's Motion for Summary Judgment
[ECF No. 23], filed by All Brght Sanitation of Colorado, Inc. (“All Bright”), and the
Defendant’'s Cross-Motion for Summary Judgment [ECF No. 24], filed by United States

Citizenship and Immigration Services (the déncy”). For the reasons explained below,
Plaintiff's Motion is granted in part, while Bendant’s Cross-Motions denied. The Court
vacates the Agency’s decision and remands thitemfor further consideration, consistent with
this Order.
Introduction

In this case, All Bright eeks a determination under the Administrative Procedure Act
(“APA"), 5 U.S.C. 8706et seq.that the Government impropeudgnied its petition for a foreign
national to receive United States Non-Immigravestor Status pursuant to the Immigration and
Nationality Act, 8 U.S.C. § 1101(a)(15)(E),chnertain Federal Regulations, 8 CFR §214.2(e).
All Bright requested that the Agency change tloeimmigrant visa statusf its sole owner and
shareholder, Simon Geisler, ‘tB-2 Treaty Investor” from “F-1Student,” the visa classification
Geisler previously enjoyed. The Agency denfddBright’s application principally because it
found Geisler, the treaty investor, had not satisfied the requirements of an “investment” under 8
C.F.R. 8§ 214.2(e)(12). The question befdhe® Court is whether the Agency properly
determined that Geisler was not eligible floe “E-2 Treaty Invstor” classification.
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Background®
A. Requirements For Treaty Investor Status

The “E-2 Treaty Investor” visa classificati was established byo@gress in order to
encourage capital inflow by fagm investors and to creatdditional employmst opportunities
for United States citizens. A treaty investor is someone admitted to the United States “solely to
develop and direct the operations of an enterpmisehich he has invested, or of an enterprise in
which he is actively in the press of investing, aubstantial amount of capital.” 8 U.S.C.
§ 1101(a)(15)(e)(ii)). The governing requiremefus obtaining this visaclassification are set
forth in 8 U.S.C. 8§ 1101(a)(15)(e)(ii), and tineplementing regulations, 8 C.F.R. § 214.2(e)(12)
and 22 C.F.R. 8 41.51, as well as in the U.S. Depnt of State Forgh Affairs Manual.

Of relevance here, the regutats require the treatynvestor to have made an
“investment,” which is defined as:

[T]he treaty investor’s placing of capitahcluding funds and ber assets (which

have not been obtained, directly or indihgcthrough criminal activity), at risk in

the commercial sense with the jettive of generating a profit. The treaty
investor must be in possession of andvieacontrol over the capital invested or
being invested. The capital must be subject torfpa or total loss if investment
fortunes reverseSuch investment capital must be the investor's unsecured
personal business capital or capital secured by personal as§&pital in the
process of being invested or that has been invested must be irrevocably committed
to the enterprise. . . .

See8 C.F.R. § 214.2(e)(12) (emphasis supplisdg als®2 C.F.R. § 41.51(b)(7).

So long as the funds or asser® received byegitimate means andre in the treaty
investor’'s possession andrdrol, they may qualify aan “investment,” even if received as a gift.
See, e.g9 FAM 41.51 N8.1-1. The value of equipmem¢asted into the treaty enterprise may
also be counted towards an “investmerfsée, e.g9 FAM 41.51 N8.2-2. Likewise, loans may
qualify, but not if they are secured withe assets of the treaty enterprise:

Loans secured by the assets of the investmeterprise, such as mortgage debt or
commercial loans, may not be used teemnthe investment requirement. On the
other hand, acceptable investment fundsubelsuch personal assets as a second
mortgage on a home, unsecured or unencumbered loans or assets, and loans on
the alien’s pemnal signature.

Seeb2 Fed. Reg. 48138-01 (Sept. 12, 1988k als® FAM 41.51 N8.1-2.

! The material facts in this case are notlispute, as both parties concede. The Court
draws the above factual andopedural background from the raohistrative record and the
parties’ summary judgment papers.



B. Geisler's Request For Teaty Investor Status

On September 30, 2009, All Bright filed its pietn seeking to qualify Geisler, a citizen
of Austria, as an “E-2 Treaty Investor.” Qeisformed and incorporated All Bright, a Colorado
corporation of which he is theole owner and shareholderThe application indicated that
Geisler, through All Bright, hathvested a total 0$653,329 in order tpurchase an existing
garbage collection business, Canyon WasteRé&cycling, Inc. (“Canyon”). The claimed
investment was comprised of $226,690 in equipgm®875,000 in loans, and the rest in cash.
The cash had allegedly been given to Geiblehis father, who owned and operated another
waste management company in North Caroliriaeisler’'s father had also gifted the garbage
collection equipment, for $1, directly to All Bright. There were two loans: one from Canyon’s
owners to All Bright for $175,000; and another fraBBAF Funding, Inc., a ihd party lender, to
All Bright for $200,750. Although #re was no collateral on t§475,000 loan, Geisler signed a
personal guaranty for payment. The garbadkedmn equipment, gifted by Geisler’s father,
was pledged as collateral on the $200,750 loan. That loan was also backed by a personal
guaranty from Geisler.

C. The Agency’s Decision

The Agency denied All Bright's petition on March 15, 2010, finding that it failed to
establish the necessary statutory andul@ory requirements for Geisler teceive the
“E-2 Treaty Investor” visa cla#fication. Thereafter, All Brightiled a motion to reopen, which
the Agency denied on May 5, 2010, leaythe earlier decision undisturbed.

On June 2, 2010, All Bright filed a Complaiint this Court, challenging the Agency’s
decision under the APA. Subsequently, on July 31, 2010, the parties informed the Court that the
Agency had agreed to receive further evidefnoen All Bright in supprt of its petition. The
Court therefore administratively closedetltase on August 5, 2010, to allow the Agency
sufficient time to consider any new evidenc@n August 11, 2010, the Agency vacated its
previous decision and granted Bright's motion to reopen.

On January 7, 2011, after All Bright submitted additional information, the Agency issued
a new decision that again denied All Brighpstition. According to the Agency, All Bright
failed to show that the capital insted in the treaty enterprise met all of the requirements for an
“investment” under 8 U.S.C. § 1101(a)(15)(inda8 C.F.R. § 214.2(e)(12). The Agency found
that Geisler failed to show he was “in possessioeind ha[d] control ovethe capital invested or
being invested,” as required by the regulatioree8 C.F.R. § 214.2(e)(12). The Agency



explained that the record showed the eqeiptnworth $248,689, had been transferred directly
from Geisler’s father to All Bright in exchander $1, but that the equipment was never in the
“possession” or “control” of Geisler himselflt reached this concéion notwithstanding that
Geisler was the sole owner and shareholderlloBAght, because corporations are legal entities
separate from their pringals and shareholders.

In addition, the Agency found that All Byit's loans could nobe counted because
Gaiesler was not personally and paiify liable on either of them.See8 C.F.R. § 214.2(e)(12)
(“investment” must consist of “unsecured pmral business capital or capital secured by
personal assets”). The Agency concluded that the $200,750 loan did not qualify for
“investment” treatment because the loan wasused with All Bright's assets, namely the
equipment that Geisler’s father had gifted te torporation. The Agency also did not count the
$175,000 loan because it was made without codateWith respect to the cash, the Agency
recognized that there was evidence GeisleitBefahad given money to his son, but found no
documentation demonstrating that Geisler invested such funds into All Bright.

On February 8, 2011, All Bright filed a mwon to reconsider the January 7, 2011
decision. The Agency denied that request omilA®, 2011, finding thaill Bright failed to
establish the decision was based on an incoapptication of law orpolicy. The Agency
reiterated that All Bright had not shown thht capital at issue met the requirements for an
“investment,” as definedly 8 C.F.R. § 214.2(e)(12).

Jurisdiction

This Court has jurisdiction to review the é&ary’s denial of an “E-2 Treaty Investor”

petition under the APA, 5 U.S.C. § 706, and federal question statute, 28 U.S.C. § 1331.

2 Although the Agency does not raise the isshis, Court has an independent obligation
to satisfy itself of its owrsubject matter jurisdictionSee Mirage Resorts, Inc. v. Quiet Nacelle
Corp., 206 F.3d 1398, 1400-01 (11th Cir. 2000). Ther s¢rong presumption favoring judicial
review of administrative action @l applies especially “to legation regarding immigration, and
particularly to questions concerning thegervation of federal-court jurisdiction3ee Kucana
v. Holder 130 S. Ct. 827, 839 (2010). Congress, id.8.C. § 1252(a)(2)(B stripped the
federal courts of the peer to review certain discretionanymigration decisions, but this Court
is unaware of any authority, frothe Eleventh Circuit or elsewte, applying that provision to
the Agency’s denial of a treaty investor stgpasition. Nor has the Agency argued that section
1252(a)(2)(B) applies here. Tl@ourt therefore does not find tipeovision applicable to this
case. See Beyond Mgmt., Inc. v. Hold&78 F. Supp. 2d 1375, 1379 (N.D. Ga 2011) (section
1252(a)(2)(B) did not strip disti court of jurisdiction to ndew denial of 1-129 petition).



Legal Standards

This case requires the Court to apply an gamrakation of legal standards informed by the
summary judgment rule, the standard of eawiunder the APA, and the deference accorded
administrative agency action.

A. Summary Judgment Standard

Under Federal Rule of CiviProcedure 56, “summary judgnt is appropriate where
there ‘is no genuine issue as to any material fact’ and the moving party is ‘entitled to a judgment
as a matter of law.” See Alabama v. North Carolind30 S. Ct. 2295, 2308 (2010) (quoting
Fed. R. Civ. P. 56(a)). Here, as the partiesgggiee material facts are not in dispute and the
Court’s review is limited to the administrative rectsefore the agency. Thus, this case is suited
for summary disposition under Rule 58ee Mahon v. U.S. Dep’t of Agrid85 F.3d 1247, 1253
(11th Cir. 2007) (“Summary Judgment is particlylaappropriate in caseis which a district
court is asked to review @ecision rendered by a fedeemiministrative agency.”}la Fruit &
Veg. Ass’'n v. Brogk771 F.2d 1455, 1459 (11th Cir. 1985TIfe summary judgment procedure
is particularly appropriate in cases in whicle ttourt is asked to review . . . a decision of a
federal administrative agency,” especially wh&he court considers the record that was before
the agency”);see also Occidental Eng’'g Co. v. IN®53 F.2d 766, 769 (9th Cir. 1985)
(“summary judgment is an appropriate mechani$on"the district court “to determine whether
or not as a matter of law the evidence in theiadtrative record permitted the agency to make
the decision it did”).

B. APA Standard Of Review

When reviewing agency action under the AB#g district court must determine whether
the agency’s decision was arbitrary, cejmus, or an abuse of discretiorSee Mathews v.
USCIS 458 F. App’x 831, 833 (11th Cir. 2012). Thigandard “provideshe reviewing court
with very limited discretion to reverse an aggrdecision, and is exceedingly deferential,”
especially “in the field of immigration.”See id.(citations omitted). The relevant inquiry is
“whether an agency’s decision was based onideretion of the releva factors and whether
there has been a clear error of judgme®&e Mahop485 F.3d at 1253 (citation omitted).

Review is limited to the material before the agency — that is, the administrative record.
See Preserve Endangered Areas of Cobb’soHistinc. v. U.S. Army Corps of Eng'r87 F.3d
1242, 1246 (11th Cir. 1996). “[A] court does nansider any evidence that was not in the

record before the agency at the time that ilendoe decision or pramygated the regulationsee



United States v. Guthri&0 F.3d 936, 944 (11th Cir. 1995), becatike focal point for judicial
review should be the administiree record already in existence, not some new record made
initially in the reviewing court,’see Fla Power & Light Co. v. Loriod70 U.S. 729, 743 (1985).

In making its decision, “[tlhe agency is not ragdi to discuss every piece of evidence, so long
as it gives reasoned consideratim the evidence submitted.Xunbing Liu v. U.S. Attorney
Gen, 440 F. App’x 718, 719 (11th Cir. 2011).

The Eleventh Circuit has held that “an agefails to give reasoned consideration to the
record evidence when it misstates the conteftthe record, fails t@dequately explain any
illogical conclusions, or provides justifications for its decision which are unreasonable or do not
respond to any arguments in the recor&ée id. “If the record before the agency does not
support the agency action, if the agency has auuisidered all relevanfactors, or if the
reviewing court simply cannot evaluate the chajled agency action on the basis of the record
before it, the proper course, except in rare circumstances, is to remand to the agency for
additional investigatin or explanation.”Lorion, 470 U.S. at 744.

C. Deference To Agency Action

Since 1984, the Supreme Court has acartigh deference, commonly call€thievron
deference, wherever it appears Congress geyatalegated authority to an agency to make
rules carrying “the force of law,” and the eagy’s interpretation claiming deference is
promulgated in the exesa of that authority. See Chevron, USA, Inc. v. Natural Res. Def.
Council, Inc, 467 U.S. 837, 842 (19843pe also Astrue v. Capatd32 S. Ct. 2021, 2033-34
(2012) (discussin@hevrondeference). This deference is atapex when an agency engages in
notice-and-comment rulemaking orrfieal, adjudicative decisionmakingSee United States v.
Mead Corp, 533 U.S. 218, 230 (2001).

Yet, not all types of agency action ardited to this high degree of deferencgee, e.g.
Gonzales v. Oregorb46 U.S. 243, 258 (2006)Ghevrondeference . . . is not accorded merely
because the statute is ambiguond an administrative official is involved.”). The appropriate
level of deference depends upon the type of ageaatign at issue, and tipeocedure utilized by
the agency to arrive at its conclusionSee Mead Corp.533 U.S. at 227-30Christensen v.
Harris Cnty, 529 U.S. 576, 58 (2000). As noted abo@bgevrondeference typically applies
only when an agency’s decision is the produca dbrmal agency process, such as notice-and-
comment rulemaking, or where the decisiorfasmal and has precedential value beyond the

facts and parties ta particular caseSee Mead Corp533 U.S. at 230, 232.



In Mead the Supreme Court addressed the leveledérence owed to tariff classification
rulings issued by the United States Customs 8erviThe Court held that the rulings were not
entitled toChevrondeference because:

Customs does not generally engagenutice-and-comment rulemaking when
issuing them, and their treatment by the agency makes clear that a letter’s binding
character as a ruling stops short ofrdhparties; Customs has regarded a
classification as conclusive only as beéem itself and the importer to whom it
was issued].]

See id.at 233 (citations omitted). The Supremeu@ also relied upon the fact that many
thousands of the letterligs were issued eagcfear, by 46 different Customs offices throughout
the Country. See idat 233-34 (“Any suggestion that rulings intended to have the force of law
are being churned out at a rate of 10,000 a yeamn agency’s 46 scatteretfices is simply self-
refuting.”). The Court terefore concluded thattdriff] classification rulingsare best treated like
interpretations contained in policy statemeragency manuals, and enforcement guidelines.
They are beyond th&hevronpale.” See idat 234 (citations omitted).

Rulings of this kind, and the agency interptietas therein, are “entitled to respect” only
to the extent they have the “power to persuadee Skidmore v. Swift & C823 U.S. 134, 140
(1944);see also Mead Corp533 U.S. at 235 (tariff classifitan ruling may “atleast” qualify
for “respect proportional to itpobwer to persuade’). As Jise Jackson explained long ago:

The weight [given to] such [an adminigtv&] judgment in a particular case will
depend upon the thoroughness evident sncibnsideration, thealidity of its
reasoning, its consistency with earliend later pronouncements, and all those
factors which give it power to perade, if lacking poer to control.

See Skidmore323 U.S. at 140see also Mead Corp533 U.S. at 235 (undeskidmore an
agency’s decision “may [at least] claim tineerit of its writer’'s thoroughness, logic, and
expertness, its fit with prior interpréians, and any other sources of weight”).

Since Mead the Eleventh Circuit has applied theprinciples in te context relevant
here — agency decisionmakingtire field ofimmigration. InQuinchia v. U.S. Attorney Geneyal
552 F.3d 1255, 1259 (11th Cir. 2008), for examtite, Court of Appeals refused to accord
Chevrondeference to decisions of the Board of Igration Appeals that are issued by a single
member, do not rely upon existing agency atefal court precedent, and are themselves not
precedential. In addition, and paudlarly relevant here, at leasne district court has also
considered what level of defexree applies to a written deniaff a petition for change in
nonimmigrant status — which is preglg the situation in this case&See Youssefi v. Renau®4



F. Supp. 2d 585 (D. Md. 2011). Youssefithe court found “[tlhe agentyreview of Plaintiff's
change-of-status application did not involvetioc®-and-comment procedes or the trial-type
procedures that are characteristic of formatrey adjudication,” and énefore “the agency’s
interpretation [should be accorded only] the low lexfedeference that is given to the informal
interpretive decisions of lowevel agency officials.”See idat 592.

Consistent with these decisions, the Countdi that the Agency’s denial of Geisler's
application is not deserving ofdti deference. The decision is geared only to the facts presented,
does not purport to bind parsidoeyond All Bright and Geislegnd does not rely upon prior
decisions or interpretations of the regulationssiie on the key points décision. The decision
was issued and signed by the Director of themay’s California Service Center, a government
bureaucrat; it does not come fraan adjudicative arm of the Agency and does not bear any
indicia of formal agency rulemaking or adjudicatiddee Mead Corp533 U.S. at 235ee also
Youssefi794 F. Supp. 2d at 592. Rily, this is not tk sort of administtave action designed to
carry “the force of law.” See id.at 229. Instead, the Agency’s decision merits @kidmore
deference and, thus, must be evaluated doag®on its overarchingpbwer to persuade,”
considered in light of “its writer's thoroughs® logic, and expertness, its fit with prior
interpretations, and any other soes of weight” that may applyMead Corp, 533 U.S. at 235.

Legal Analysis

The Agency denied the “E-2 Treaty Investpgtition in this case principally because All
Bright failed to demonstrate that Geisler hgmbssession” and “control” of the investment
capital put into the treaty enterprise. The Agenlso concluded thdhe loans could not be
counted because they were not secured by Gaighersonal assets. The Court finds that the
Agency’s decision was arbitragnd capricious and an abusedwgcretion on several levels, as
explained below. Therefore, the decisionust be vacated and remanded for further
consideration.

A. The Garbage Collection Equipment: DidGeisler “Possess” And “Control” 1t?

In the January 2011 decision, the Agency fotivad the garbage celttion equipment did
not count as an “investment” because it wasindGeisler’s “possession” and “control.See
Jan. 7, 2011 Decision at 3-5. The Agency reachatdctinclusion because Geisler’s father gifted
$248,689 in equipment directly tolAright, not to Geisler. Tdé Agency rejected the argument
that Geisler's 100% ownership of All Bright e any difference, noting “a corporation and its



shareholder are considered two separate estigipart and distinctrom each other[.]” See id.
at 4. Inthe April 2011 reconsideration dearsithe Agency further emphasized this point:

Regulations governing what constitute apger ‘investment’ specifically state that

the treaty investor must be in possession of and have control over the capital
invested or being investedn this case, although [Gaer] may own 100% of the
corporation, a corporation and its shareholtte considered tweeparate entities.

A corporation’s property cannot be seas owned or in # possession of the
single shareholder regardless of whetieor she is a single shareholder.

SeeApr. 19, 2011 Decision at 2-3.

The Court holds that the Agency actadbitrary and capriciolls and abused its
discretion, in finding Geisler did not have ‘§s@ssion” and “control” over the equipment in
guestion. The regulation at issue does not definat it means to “possess” and “control” the
assets under investment. Nor does the Agenatiig (either in the decisions under review or
in its summary judgment papers) any precedentpgreééng the words, or any other authoritative
agency position discussing their meaning.

In the absence of any definition in ethregulations or anycontrolling agency
interpretation, the Court musidge the persuasiveness of theeAgy’s decision by reference to
the ordinary meaning of the words employ&ke Schwarz v. City of Treasure Islabd4 F.3d
1201 (11th Cir. 2008) (where “there is no statutoryadministrative definition of [the word in
question], we look to its ordinary, everyday meaniniytglloy v. Allied Van Lines, Inc267 F.
Supp. 2d 1246, 1252 (M.D. Fla. 2003) (“Undefined ®umsed in the regulations are given their

ordinary practical meaning.”).

% Generally speaking, an agency is entitledsiobstantial deferar” in interpreting its
own regulations.See Thomas Jefferson Univ. v. Shal&2 U.S. 504, 512 (1994). Where “the
meaning of [regulatory] language not free from doubt,” the restving court shou give effect
to the agency’s interpretation so long as it is ‘reasonable,” — meaning, “so long as the
interpretation ‘sensibly conforms to thpaeirpose and wording of the regulationsMartin v.
Occup’l Safety & Health Review Comm’499 U.S. 144, 150-51 (1991) (citations omitted).
In its summary judgment papers, the Agency adwschir deference under this rule, but has not
identified or cited any authoritative agencyempretation, position, or construction of the words
“possession” and “control,” as used in the dagan. The federal courts “have never applied
[deference] to agency litigating positions thae wholly unsupported by regulations, rulings, or
administrative practice."See Bowen v. Georgetown Univ. Hpgi88 U.S. 204 (1988kee also
Burlington Truck Lines|nc. v. United States371 U.S. 156, 168 (1962) (“The courts may not
accept appellate counsep®st hocrationalizations for agency [orders]”). Even if the rule of
deference applied, the Agency’s construction eftdrms would still not s muster because, as
discussednfra, it is contrary to the plain meaning of the wor@f. Thomas Jefferson Unji\a12
U.S. at 512 (agency’s interpretation will generally control “unless an ‘alternative reading is
compelled by the regulation’s pldenguage’) (citations omitted).



“In order to determine the common usageoatinary meaning of a term, courts often
turn to dictionary definitions for guidance CBS Inc. v. PrimeTime 24 Joint Ventugd5 F.3d
1217, 1223 (11th Cir. 2001). Aachng to Merriam-Webster'sDictionary, the term
“possession” means “the act of having or takinggp control,” or “ownership,” or “control or
occupancy of property withoutregard to ownership.” See Merriam-Webster.com,
http://www.merriam-webster.com/dictionary/ possesgiast visited Sept. 6, 2012). Thus, while
“possession” may connote actual ownership, igmning is broader — it may also mean “control
or occupancy of propertyithout regard toownership” See id(emphasis supplied). Resort to
Black's Law Dictionary confirms this understding: “possession” makefer to “[sjJomething
that a person owns or controls,” but it may alssam“[t]he fact of having or holding property in
one’s power; the exercise of dominion oveopmrty,” or “[tlhe right under which one may
exercise control over something to the exclusion of all others; the continuing exercise of a claim
to the exclusive use of a material objectSeeBlack’s Law Dictionary 1281 (9th ed. 2009).
Thus, “[a]lthough the two terms are often confugmoksession is not the same as ownership.”
See West's Encyclopedia of Asrican Law (2d ed. 2008)available at: http://legal-
dictionary.thefreedictionary.com/psession (last visited Sept. 6, 2012).

Nor does “control” mean, exclusively, title andnership. The ordinary meaning of that
term is “to exercise restraining or diredi influence over,” or “to have power over.See
Merriam-Webster.com, http://www.merriam-webstentdictionary/control @st visited Sept. 6,
2012). It is synonymous with “recate” and “rule,” but not necessarilyith title or ownership.
See id. In the legal sense, “control” may refer td]He direct or indiret power to govern the
management and policies of a person or entitygether through ownership of voting securities,
by contract, or otherwise,” as Weas “the power or authority to manage, direct, or oversee.”
Black’'s Law Dictionary 378 (9th Ed. 2009). Vould seem, therefore, to encompass the
situation we confront here a corporate officer and sharetiet’'s power to govern corporate
property and affairs.

Yet in this case, rather than employing fhain meaning of the terms “possession” and
“control,” the Agency proceeded as though therds absolutely required actual title and
ownership. That is, the Agency found Geisler inblgfor treaty investostatus simply because
All Bright, rather than he, haolwnership and title to the garbage collection equipment. But the
regulation requires “possessioahd “control” over the asseti;does not say anything about

“title” or “ownership.” That those terms coulthve been written intthe regulation, but were



not, is strong indication thathe Agency, in promulgating it, did not mean to impose a
requirement of title or ownership.See Lee v. Flightsafety Servs. Corp0 F.3d 428, 433
(11th Cir. 1994) (“A court should presume regulations mean what they say. If the executive
branch wishes to reconsider them, it is free to do sof’)Conn. Nat’l Bank v. Germairb03
U.S. 249, 253-54 (1992) (“We have stated tieme again that courts must presume that a
legislature says in a statute what it meamd @eans in a statute what it says therség also
Clark Reg’l Med. Ctr. v. ShalaJal36 F. Supp. 2d 667, 676, 677 (E.D. Ky. 2001) (“The
defendant’s proposed constructitamtures the plain language thfe regulation. The regulation
does not say [the words advocated]. . . .t defendant intended the regulation to simply
mean [those words], it coulthve directly and easiaid so, but it did not.”).

The fact of All Bright's ownership and titidoes not exclude the possibility that Geisler
nonetheless “possessed” and “ecoliéd” the equipment, givehis position as 100% owner and
sole shareholder of All Bright. The Agencyaly rationale for discounting Geisler’s position is
that “a corporation and its shareholder amensidered two separatentities,” and “[a]
corporation’s property cannot be seen as owresh the possession dfie single shareholder
regardless of whether he oresis a single shareholderSeeApr. 19, 2011 Decision at 2-3.

Such reasoning fails to persuade. Although a corporation and its sole shareholder are
legally distinct, it does not followhat the shareholder, for thaason, fails to hee “possession”
and “control” over corporate assetnd property. In fact, in thisase, it appears that just the
opposite is true. Indeed, All Bjtit contends that its equipmemas at all times under the direct
dominion of Geisler, who held the keys to it amub, as sole company shareholder, pledged it as
collateral for a corporate loan. The Agency igsdieese facts and, instead, insists that only All
Albright “possessed” and “camiled” the equipment. Thégency’'s conclsion, though, is
contrary to the “axiomatic” principle that “a mawration . . . cannot act other than through its
officers, employees, and agentsSee United Techs. Corp. v. Mazgb6 F.3d 1260, 1271 (11th
Cir. 2009);see also Coryell v. Phipp817 U.S. 406, 410 (1943) (“A guoration necessarily acts
through human beings.”). In other words, it fadsacknowledge thatorporate property must
always be “possessed” and “controlled” by somegquerthe corporation itself§ fictitious entity,
cannot do so on its own. Accordingly, the Agenqysnt that a corporain is legally separate
from its shareholders does not exclude the pdagithat Geisler nonetheless had “possession”

and “control” over the equipment.



Indeed, the Agency seems to recognize thit fn stating that Geisler], as the only
‘owner’ of the treaty enterprise, ithe absolute power tdirect the use of the equipment, repair
it, sell it for cash, donate it to charity, or even discard it into a landfill[$&eJan. 11, 2011
Decision at 5. Yet, the Agengoes on to use this againsti€ker because the equipment was
pledged as collateral on the $200,750 loan:

[Geisler] may not sell, donate, or disgdathe equipment or assets used as
collateral for a loan. In essence, thguipment belongs to Leaf Funding, Inc.,
until the treaty enterfse pays its $200,000 [sic] loan. Accordingly, [Geisler] has
never ‘possessed’ or ‘ctolled’ the equipment.

See id.

But to acknowledge that the equipment was géeddas collateral alsdgtimately requires
the acknowledgement that Geisler “possessed™ematrolled” the equipmenin the first place,
because only through Geisler — sdle owner of All Bright — was the equipment able to be
pledged. Put differently, if the equipment had been in Geisler’'s “possession” and “control,”
as those terms are understood iairtlordinary sense, then itver could have been pledged on
the loan. No one else could have pledged itimEao one else owns, runs, or holds stock in All
Bright.

The Agency turns all of this on its headeisler's act of pledging the equipment as
collateral, as All Bright's owner and sole sHalkeler, cannot serve gsoof that he does not
currently “possess” or “controlthe equipment, and simultanebu as proof that he never
“possessed” or “controlled” it in the first plac&éhe Agency cannot have it both ways. Either he
had “possession” and “control” of the equiprhemd, therefore, the @ity to pledge it as
collateral, or he did not.

Moreover, just because the equipment wésdged as collateral on a loan does not
necessarily mean that Geisler no longer “pogsssw “controls” it now. The Agency offers no
explanation for this logical Iga beyond the conclusory remarlatti[iln essence, the equipment
belongs to Leaf Funding, Inc.iintil the loan is repaid.See id. This finding appears to once
again rest on the faulty assumption thatsgession” and “control” are somehow synonymous
with principles of title and onership. But when somethingpsedged as collateral, it does not
automatically become the property of thenhelder, nor does it nessarily fall into the
lienholder's “possession'and “control.” Inded, “[t]ypically, the creditor does not take
possession of the property on whitte lien has been obtained3eeBlack’s Law Dictionary
1006 (9th ed. 2009). Only in the event of default does that hapgpesl.eaf Loan Agreement



[ECF No. 19-4, p. 42] at § 5pon the occurrence of any Evesft Default, Lender may . . .
require Borrower to assembl# @ollateral,” and “remove any physical obstructions for removal
of the Collateral from the place where [it] is located and [may] take possession of any or all
items of Collateral”). The Agency’s construction not gnlignores the plain meaning of
“possession” and “control,” but also evinces atadten understanding oflianholder’s rights in
collateral. See, e.g.Garavito v. U.S. I.LN.$901 F.2d 173, 174 (1st Cir. 1990) (Breyer, J.)
(agency abused its discretion in denying treawgstor status because “one important reason that
[it] gave for denying the visa chge rest[ed] upon an obviously falsetual premise”);

In short, the Agency has not cited angufation, decision, or cadaw holding that the
person seeking treaty investor gwimust hold legal title to the sets at issue in order to be
deemed in “possession” and “control” of thermithe Agency’s decisiormoreover, is thin on
reasoning — a fact that further undercuts itsspasiveness and the deference owed to it.
See Mead Corp533 U.S. at 235 (und&kidmore agency decisionmaking is evaluated for its
“power to persuade” in light dfts writer’s thoroughness, logichd expertness, its fit with prior
interpretations, and any other sources of w&jghThe decision provides no explanation for its
conclusions, but instead just repeats, over avef, the same conclusory finding that Geisler
failed to show he was in “psassion” and “control” of thegeipment at issue. But saying
something again and again does not make it Hwe Agency’s failure tacknowledge or give
reasoned consideration to the matters abovetitaes an abuse of discretion, and renders its
decisionmaking arbitrary and capricious. The Agés interpretation is at war with the plain
language of the regulation andetbfore, must be reconsidered.

B. The Loans: Were They Secured By Geisler's Personal Assets?

In the January 2011 decision, the Agenonaluded that neithehe $200,750 lan with
Canyon, nor the $175,000 loan with Canyon’s fernmowners, could be counted as an
“investment” because neither was secliby Geisler's personal asset§eeJan. 11, 2011
Decision at 5. The $200,750 loan did not couhe Agency found, because All Bright's
equipment was pledged as collater&@ee id. As the Agency explained, “commercial loans
secured by the assets of thetegprise cannot count towardethinvestment, as there is no
requisite element of risk.See id. As for the $175,000 loan, thgency found it did not qualify
because “this loan was made without collater&ée id.

These conclusions cannot be sustained bedhagelo not take into account that Geisler

signed personal guarantees on both log&se Xunbing Liv440 F. App’x at 719 (“agency fails



to give reasoned consideration to the recevitlence when it misstates the contents of the
record, fails to adequately explain any illogical conclusions, or provides justifications for its
decision which are unreasonable or do ngpoad to any arguments in the record®e also
Dong In Chung v. U.S. I.N,S662 F. Supp. 474, 476 (W.D. Wasl987) (agency abused its
discretion in denying tregtinvestor status by not expregstonsidering certa evidence and
explaining what impact, if any, itad on applicant’s request).

The Agency simply dismisses the $200,750 loan as ineligible for consideration because
the equipment gifted to All Bght was used as collateraljtmout analyzing in any way the
implications of Geisler's personal guaraftylikewise, the Agency baldly concludes that the
$175,000 loan does not qualify because no collateral was pledged, without any discussion of
Geisler’'s personal guaranty. These analytitufes by the Agency draw into question the
conclusion that “there is no element of risk” for Geisler h&eeJan. 11, 2011 Decision at 5. In
failing to give reasoned consid¢ion to Geisler's personal guataes, the Agency abused its
discretion and acted arlanily and capriciously.

C. The “Real” Investor: Was It Geisler or His Father?

In its summary judgment papers, the Agenontends that the only person who did any
real investing is Geisler’s fatherSee, e.qg.Agency’s Resp. [ECF No. 26] at 4 (“the record
establishes that thenly person who possessed and controlled the capital before it was invested
into All Bright was Simon Geisler’s father”)Therefore, according to the Agency, Geisler is
merely a “front” for someone else’s investmentas not personally eligie for treaty investor
status. See id.at 5, 8 (fact that George GeislerSimon Geisler’s father, sold the equipment
directly to All Bright, underscores the factahSimon Geisler did not invest hosvn personal
capital into All Bright”).

* The significance of Geisler's persorgliaranty on the $200,750 loan vis-a-vis the
equipment as collateral is an issue best sdtedhe Agency on remand. The Court expresses
no opinion on the matter, other thém note that Geisler mayonceivably bear personal risk,
even though the company’s equipment was pledgeol&geral. The equipment is, of course, a
depreciating asset — everyday it is worth less than the day before, and with time it will inevitably
be damaged or destroyed to the point of uselessiWgsge All Bright to default on the loan, it is
conceivable that the equipment ynaot be sufficient to satisfthe outstandindpalance on the
loan. Under such circumstances, Geislery ne liable for the remaining balance as a
consequence of signingeipersonal guaranty.



This argument fails to persuade becausgnobies that Geisler, on behalf of All Bright,
also entered into an agreement to buy Canyon separate and apart from his father’s contributions
to All Bright. The Agency’s position conflatdbe investment made in All Bright with the
investment made in Canyon. Geisler formed AligBt, and his father gifted the equipment to
that enterprise. Thereafter, iIg@n was purchased. Thus, there fwo separate aspects to the
investment here. The Agency cannot focus nmyaljpyi on Geisler’s father’s contributions to All
Bright, while ignoring that the purchase ofryan was a separate aspect of the investment.

The Agency’s argument that Geisler was a mere “front” for his father’s investment is
also unpersuasive because the regulations perftattgibe counted towards an investment, so
long as the gifts come from a legitimate souncd are in the “possession” and “control” of the
treaty investor. Thus, the fact that the equeptoriginated with Geisler’'s father (thereby
arguably making him a “front” for the investmemtpuld appear irrelevanif the equipment was
thereafter “possessed” and “caited” by Geisler and used in his investment with Canyon.

In this regard, the Agency’s reliance Nite v. Turnage752 F.2d 431 (9th Cir. 1985), is
misplaced. There, the concern was where timel§ had originated, not whether the investor
“possessed” and “controlled” thengee idat 432 (noting “severalnegularities surrounding the
[investment]” and uncertainty as its source). That is not assue here. The Agency does not,
in its decision, question the source or legitimacyseisler’s assets; it onlfinds that they were
not in his “possession” and “cont’ — a determination that éhCourt has found arbitrary and
capricious, for the reasons discussed above.

Conclusion

For the reasons explained above, the Agendgt®rmination that Geisler did not have
“possession” and “control” ovesertain of the assets under invaeeht constitutes an abuse of
discretion and is arbitrary anchpricious. So, too, is the Agenis finding that Geisler had
nothing at risk with respect to the two loang/hile these are serious deficiencies, one point
must be stressed: the significance of the probldiscussed herein to the ultimate outcome of
this case is not for this Court to decide. The Agency is in the best position to apply its
regulations to the facts, andetlCourt does not intend to intedewith that task. The Court
therefore expresses no opinion on the propgrodison of All Bright's petition on remand. The
Court simply holds that the Agency’s decisidoes not pass muster undbe relevant legal
standards and, as such, must be set asideAJéry must issue a new decision on All Bright's

petition consistent with this Order.



Accordingly, it is herebyORDERED and ADJUDGED that All Bright's Motion for
Summary Judgment IGRANTED IN PART, and the Agency’s Cross-Motion for Summary
Judgment iIDENIED. The Agency’s decision MACATED and this matteREMANDED for

further consideration consistent withgt©rder. The Clerk is directed ®&_OSE this case.

DONE and ORDERED in chambers, at Miami, Florida on September 11, 2012.

ROBERT N. SCOLA, JR.
UNITED STATES DISTRICT JUDGE
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