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INTRODUCTION AND SUMMARY OF ARGUMENT

JPMorgan Chase & Co. and Chase Bank USA, N.A.(hafteir, “Chase”) has brought
the instant Motion asking this Court to issue aleodirecting the law firm of Golomb & Honik,
P.C. ("G&H") to show cause why it should not becat contempt. Chase argues that G&H
should be held in contempt for allegedly violatittgs Court's September 16, 2011 Order
approving the settlement agreement in this cassguse G&H is serving as outside counsel to
the Attorneys General of West Virginia, Hawaii, amMississippi in connection with
Enforcement Actions they have brought against Chasebehalf of their respective states
(hereinafter “Enforcement Actions”).

Chase’s Motion is without merit and must be deniddis is true for several reasons.
First and foremost, G&H has not violated this CsuFinal Approval Order. The Order bars: (1)
the “Settlement Class Members” from commencing jaaycial proceeding against Chase; and
(2) any person from commencing any judicial protegdagainst Chase “on behalf of any
Settlement Class Members.SeeFinal Judgment and Order of Dismissal [DE 384] &7.9
These Enforcement Actions have been brought onlbehdhe Attorneys General, who are
undisputedly not “Settlement Class Members”. Maeszp the Enforcement Actions were
brought by the Attorneys General on behalf of thespective states, not on behalf of any of the
Settlement Class members. Therefore, since G&Hndidbring an action on behalf of any
Settlement Class Members, G&H did not violate thgunction set forth in the Court's
September 16, 2011 Order.

Second, because Chase has actively litigated tierdement Actions for over a year
without ever raising the notion that G&H somehowlaied this Court’s Final Approval Order,
Chase has waived its right to assert this argumewt Indeed, Chase is attempting to use this

unusual “Rule to Show Cause” motion as a tactieneneuver around the fact that the law
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permits the Attorneys General to bring enforcensations against Chase, despite the fact that
Chase settled with a class of individual consumerSuch unwarranted and vexatious
maneuvering should not be countenanced.

Finally, Chase’s Motion should be denied becausas€has not provided any legal
support for its contention that G&H should be founa¢ontempt. In fact, Chase does not cite to
a single case where a law firm was found in contefopits decision to represent a client.
Indeed, it is fundamental in this country that\ayar has a right to freely practice his profession
and represent clients of his choosing. Additionditigants have a fundamental right to choose
their own lawyer. While Chase’s Motion does notke&lear the remedy it is seeking, it is
presumably asking this Court to trample on thesaddmental rights by finding G&H in
contempt.

I. BACKGROUND

Over the last several years, G&H has filed sevelads action lawsuits against credit
card companies on behalf of consumers who weredthar a result of enrollment in “Payment
Protection Plans.” These Payment Protection Pdamsancillary products offered by credit card
companies that purportedly provide debt cancelatilmder certain circumstances. On
September 8, 2010, G&H, on behalf its client Dakid@rdonick, filed a class action lawsuit
against Chase in this Court in connection with @hatactics regarding its Payment Protection
Plan. A little more than a year later, on Septemb® 2011, this Court issued an Order
Approving a settlement agreement between the gartie

In light of G&H’s success and experience in litiggt the Payment Protection cases,
several Attorneys General have retained G&H to esey outside counsel in connection with
enforcement actions they elected to bring agairts&ds€ on behalf of their respective states

concerning Chase’s Payment Protection Plan. Orusuf6, 2011, G&H filed the first such

-2-



enforcement action against Chase and others ornif leélizarrell McGraw, the Attorney General

of West Virginia® Importantly, this West Virginia action was filedmonthbefore this Court’s

September 16, 2011 Order approving the class asttitement in this case. Therefore, this
Court’s Final Approval Order simply could not havarred G&H from filing the West Virginia
action, since that action was filed before the ©wdas issued. Moreover, at no time between the
filing of the West Virginia enforcement action atite Final Approval Order in this case did
Chase raise any objection to G&H representing ttterAey General of West Virginia in the
West Virginia Enforcement Action. To the contra@hase never raised this issue with this
Court, the West Virginia state court or G&H untdw, more than a year after final approval.

On April 12, 2012, G&H filed an enforcement actiagainst Chase on behalf of David
Louie, the Attorney General of Hawaii, and on J@8e 2012, an enforcement action was filed
against Chase on behalf of Jim Hood, the Attorneynéeal of Mississippi. Chase has been
actively litigating these cases for the last selvemanths without raising, in any court, the
argument that G&H was barred from representingitit@rneys General.

However, now, over a year after the first EnforcetnAction was filed, Chase has
brought this Motion asking the Court to issue aeRal Show Cause Order directing G&H to
show why it should not be held in contempt for esgnting the Attorneys General in these
Actions. Chase argues that G&H should be foundantempt of the Court's September 16,
2011 Order which bars the “Settlement Class Menilzerd anyone acting on their behalf from

commencing future litigation against Chase.

! Since filing that Complaint on behalf of West Mitig, G&H has voluntarily withdrawn as counsel.
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.  ARGUMENT
A. Civil Contempt Standard.

“A civil contempt proceeding is brought to forceparty to act in a defined manner.
Chairs v. Burgess143 F.3d 1432 (11th Cir. 1998).“The burden is on the party seeking
contempt to show, by clear and convincing eviderthat the party allegedly in contempt
violated the court's earlier orderRintin Corp, S.A. v. Domar, Ltd403 F. Supp. 2d 1201, 1204
(S.D. Fla. 2005) (citingUnited States v. Robert8858 F.2d 698, 700 (11th Cir. 1988)).
Moreover, the movant must makgama facieshowing of a violation before the party alleged
to be in contempt is required to explain why it dwt violate the Court’s order or why it was not
able to comply with the ordeidd. The focus of a court’s inquiry in a civil contphproceeding
is simply whether the party alleged to be in comgecomplied with the order at issue or has
provided sufficient evidence to convince the calat it cannot complyld.

B. G&H Did Not Violate the Court’s Final Approval Orde r.

Chase has not met its burden of proving by clear @nvincing evidence that G&H
violated this Court’s Final Approval Order. Chasmtends that G&H violated Paragraph 17 of
the Order when it chose to act as outside coumstid Attorneys General of West Virginia,
Mississippi and Hawaii in connection with the Emfement Actions. However, the plain
language of Paragraph 17 makes clear that Chasgisnant is simply wrong. Paragraph 17
states:

Each and everySettlement Class Member and anyperson
actually or purportedly acting on behalf of anytleetent Class
Member(s) is hereby permanently barred and enjoifredh
commencing, instituting, continuing, pursuing, mnaining,
prosecuting, or enforcing any Released Claims (atialg but not

limited to any individual, class or putative classpresentative or
other action or proceeding), directly or indirectty any judicial,

2 Notably, Chase does not specify what it wants@uart to force G&H to do or how it wants G&H totaa the
future.
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administrative, arbitral, or other forum, againste tReleased
Parties.

SeeFinal Judgment and Order of Dismissal [DE 384] BT {emphasis added). Thus, under
Paragraph 17 there are two groups of individuals wate barred from commencing an action
against Chase: (1) “Settlement Class Members”;(ahdny person bringing an action on behalf
of the “Settlement Class Members.”

Neither the states nor G&H does not fit into eitigegoup. Indeed, “Settlement Class
Members” are defined as “Persons who are membetiseoSettlement Class and who do not
timely opt-out of the Settlement Class . . SeeStipulation and Agreement of Class Action
Settlement [DE 16] at Il (qq). The “Settlement €4 is in turn defined as: “All Chase
Cardholders who were enrolled or billed for a Paytrferotection Product at any time between
September 1, 2004 and November 11, 201%e€ id at 11(pp).

G&H is obviously not a “Settlement Class MembeMoreover, G&H has not filed an
action on behalf of any “Settlement Class MemberTo the contrary, G&H filed the
Enforcement Actions against Chase as an agenkeodAtiorneys General, who are undisputedly
not Settlement Class Members. Moreover, the A#igsnGeneral brought the Enforcement
Actions as the legal representatives of their retppe states to vindicate the states’ interests.
Therefore the Enforcement Actions were not brought behalf of any “Settlement Class
Members.” Indeed, it is beyond dispute that tla¢est of Hawaii, Mississippi and West Virginia
are sovereign entities, not “Settlement Class MembeTherefore, since G&H did not bring an
action on behalf of any Settlement Class Membe& @id not violate the injunction set forth
in the Court’'s September 16, 2011 Order.

However, Chase argues that because some of tHensa&tt Class Members may end up
indirectly benefiting from one of the claims broadly the Hawaii and Mississippi Attorneys

General, that means the Enforcement Actions wepudht by G&H “on behalf of the
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Settlement Class Members.” However, this argunsefiawed in several respects. First, G&H
has not brought any claims against Chase whatsoeather G&H is providing legal
representation to the Attorneys General. The Atgs General are the parties that commenced
these Enforcement Actions on behalf of their reBpectates. Second, Chase’s argument that
the Enforcement Actions are in essence brought eimlb of “Settlement Class Members”
because they may benefit from one of the claimsdbin the action is entirely contradicted by:
(a) the statutory provisions pursuant to whichEméorcement Actions were brought; and
(b) clear case law addressing this identical issue.

1. The Statutory Provisions Pursuant to Which The Enfocement

Actions Were Brought Make Evident That These Actios Were
Brought on Behalf of the States, Not Settlement @s Members.

The Hawaii, Mississippi and West Virginia enforcethactions were brought by the
Attorneys General pursuant to their authority unither Hawaii, Mississippi and West Virginia
consumer protection statutes. The plain langudgbese statutes makes clear that when the
Attorney General brings an Enforcement Action, bBedbing so on behalf the states, not
individual consumers, even if individual consumeray benefit. Specifically, under Hawaii’s
Unfair or Deceptive Acts or Practices ("HUDAP”) gtittorney General is authorized to file suit
against any defendant that violates the HUDAP thepito protect the general public, to force
violators to disgorge the moneys and profits thegprfrom the scheme, and seek civil penalties.
SeeHaw. Rev. Stat, § 480-15; 480-3.1; 480-13.5. Hhaevaii law goes on to expressly provide
that such Enforcement Actions must be brought enrthme of the state. Haw. Rev. Stat. 8661-
10. Specifically, the law states:

Action by State.

Whenever it is necessary or desirable for the Staterder to
collect or recover any money or penalty, or to vecwr obtain the
possession of any specific property, real or pakar to enforce

any other right (except in respect to criminal p@sgions) to
institute judicial proceedings, except as otherwisepressly
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provided by law, the attorney general may bring arantain an

action or actions for any such purpose in any gmpte court or

courts._All such actions shall be entitled in tlzene of the State by
the attorney general, against the party or padiething sued, as
defendants

Haw. Rev. Stat. 8661-10 (emphasis added).

Likewise, under Mississippi’'s consumer protectiaw,| the Attorney General is expressly
authorized to bring an enforcement action on betfathe state of Mississippi and is expressly
ordered to do so in the name of the state:

Whenever the Attorney General has reason to belibae any
person is using, has used, or is about to use astiian, act or
practice prohibited by Section 75-24-5, and thatpedings would
be in the public interest, he may bring an actiothe name of the
state against such person to restrain by temporary omaeent
injunction the use of such method, act or practice.

Miss. Code Ann. 875-24-9 (emphasis added).

Similarly, West Virginia’'s Consumer Credit and Rxction Act specifically vests the
Attorney General with the power to prosecute compdaand bring civil actions against violators
of the Act on behalf of the state. W. Va. Code Ag$ 46A-7-108; 46A-7-109.

In accordance with these statutory provisions,BEhtorcement Actions were brought on
behalf of the States of Hawaii, Mississippi and YWésginia, not individual consumers or any
“Settlement Class Members.” Therefore, G&H coutd have violated this Court’s Order by
providing legal representation to the Attorneys &ahfor bringing actions on behalf of their
respective states.

2. Courts Throughout This Country Have Recognized That
Enforcement Actions Are Brought On Behalf of TheState, Not Any

Individual Consumers, Even When Individual Consumes May
Benefit.

Chase’s argument that the Enforcement Actions raessence brought on behalf of the

“Settlement Class Members” has been flatly rejedtedcourts throughout this country. Most
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significantly, Chase itself litigated this very gtien in connection with the West Virginia
Enforcement at issue here and lost. Specificallyest Virginia ex rel. McGraw v. JP Morgan
Chase & Caq.842 F. Supp. 2d 984 (S.D. W. Va. 2012), the AgrGeneral asked the district
court to remand the West Virginia enforcement axtahich Chase had removed to Federal
Court. Id. Chase argued that the enforcement action wassgnee a consumer class action that
should remain in federal court pursuant to the £€kastion Fairness Act (“CAFA”). In support
of this position, Chase argued, as it argues hiea¢ because the action may provide some relief
to individual consumers, the enforcement action wealy brought on behalf of a class of
individual consumersld. at 997. The court rejected Chase’s argumengeaanated the Attorney
General’'s Motion for Remandd. at 995.

In so holding the court found that: “consumer pctiten actions brought by the Attorney
General under the WVCCPA are parens patriae actiooisclass actions.”ld. (citing West
Virginia ex rel. McGraw v. CVS Pharmacy, In646 F.3d 169 (4th Cir.), cert. denied, 132 S. Ct.
761 (2011)). The Court explained that “[tihe WVCGKCRpecifically authorizes the West
Virginia Attorney General to seek both injunctivedamonetary relief for violations of the Act

. as a parens patriae, that is, as the legal rept&s/e of the State to vindicate the State’s
sovereign and quasi-sovereign interests, as welthasindividual interests of the State’s
citizens.” Id. at 996 (quotingcVS Pharmacysupra).

In response to Chase’s argument that because somsiroers may receive some
monetary relief as result of the enforcement actitve enforcement action is in essence a
consumer class or mass action, the court helds ‘kmd of claim-by-claim analysis is widely
disfavored,” and “the appropriate inquiry in det@ring the real party in interest is to examine
the whole complaint, and decide the real partytarest based on the ‘essential nature and effect

of the proceeding,”ld. at 997 Quoting LG Display Co. v. MadigaiNo. 11-8017, 665 F.3d 768,
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2011 U.S. App. LEXIS 23036 at * 12-13 (7th Cir. Nd\8, 2011)). In examining the “essential
nature and effect” of this proceeding, the courtedained that the state, not any individual
consumers, was the real party in interddt.at 998.

Chase’s Motion does not even mention the West Niagilistrict court decision, let alone
explain why this court should depart from its holgli Similarly, Chase fails to distinguish this
case fromSpinelli v. Capital One BankJSA,No. 8:08-cv-132, 2012 U.S. Dist. LEXIS 118667
(M.D. Fla. Aug, 21, 2012), which is yet another idam in the payment protection context. In
Spinelli Capital One argued that the Florida District Galnould enjoin the Attorneys General
of Hawaii and Mississippi from bringing Enforcemeéxdtions against Capital One in connection
with their payment protection planld. at *8-9. IndeedCapital One made the very same
argument that Chase makes in this case: that ttoend&tys General were in essence relitigating
the claims that were previously settled and weressence representing individual consumers,
who had already settled their claims with CapitaeQOld.

Significantly, the enforcement actions at issu&jinelliwere the same as in Hawaii and
Mississippi Enforcement Actions here, which of gmicontained the same type of claims for
unjust enrichment. Moreover, like Chase, Capita¢ @lso asked the Court to sanction G&H for
representing the Attorneys General in the Enforegnfetions. In rejecting Capital One’s
argument, the Court held that the Final Approvadé€drin the consumer class action could not
bind the States of Hawaii and Mississippi from gmg enforcement actions on behalf of their
respective statedd. at * 9 (“the Court declines to enter the injuncti@yuested by Defendants
and also declines to sanction the Golomb & Honiw rm.”). Specifically, the Court
explained:

Here, the Court declines to enter the injunctioquested by
Defendants and also declines to sanction the Gol&rHlonik law

firm. The relief requested by Defendants is inappeie for a
number of compelling reasons. The Court’s Ordgreying the
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settlement and closing this case did not bind thateS of
Mississippi and Hawaii. The Attorney General ofskigsippi and
Hawaii were not defined as class members and dichage an
opportunity to participate in the litigation or ot of the class. It
would be a violation of the Due Process clauseoiw anjoin such
Attorney General via the requested injunctioBee Phillips
Petroleum Co. v. Shuitd72 U.S. 797, 812, 105 S. Ct. 2965, 86 L.
Ed. 2d 628 (1985)(“due process requires at a minmintbat the
absent plaintiff be provided with an opportunityreéanove himself

from the class . . . [and] requires that the nampkhtiff at all
times adequately represent the interests of theenabslass
members.”)

Id. at *9. TheSpinelli Court went on to note that: “Capital One does ntd a single case
holding that a district court may — or should —uissan injunction to prevent a non-party from
litigating its claims.” Id. at 10.

Chase does not provide any meaningful distincti@iwben our case an8pinelli
Instead, it argues that it is not seeking to enfjoa Enforcement Actions, but is only asking this
Court to find G&H in contempt for providing the Atheys General with legal representation.
This argument is spurious at best. The fact isifliae Attorneys General have the right to bring
the enforcement actions, which as S@nellicourt explained, the Due Process Clause dictates
they do, than G&H has the right to serve as outsalmsel for the Attorneys General.

In addition toSpinelliand West Virginia ex rel. McGraw v. JP Morgan Chase &.C
there is an abundance of case law throughout thisitcy holding that enforcement actions
brought by Attorneys General are brought on bebfalhe states, not the consumers, even if the
consumers may benefit from some of the claims ttierAeys General pursue. For example, in
West Virgina v. CVS Pharminc., 646 F.3d 169 (4th Cir. 2011), the Fourth Circuitdhthat
where an attorney general “files suit independenflyany consumer complaints, agarens
patriag that is, as the legal representative of the Stateindicate the State’s sovereign and
guasi-sovereign interests, as well as the individuarests of the State’s citizens,” then theestat

not any group of consumer, is the real party ienedt. Id. at 176.
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By way of further example, ilNevada v. Bank of Am. Coy®72 F.3d 661 (9th Cir.
2012), the Nevada Attorney General sued, pursuamig statutory authority under Nevada’s
consumer protection law, to protect hundreds ofisands of homeowners in the state who were
defrauded by Bank of Americald. at 670. The Court held that under these circantss,
“Nevada - not the individual consumers - is thd paaty in interest in the controversyld. In
so holding, the Ninth Circuit stressed thidevada’s sovereign interest in protecting itszatis

and economy from deceptive mortgage practicestigiimanished merely because it has tacked

on a claim for restitutioh Id. at 671 (emphasis addedge also Washington v. Chimei Innolux

Corp, 659 F.3d 842, 848 (9th Cir. 2011) (holding thatstatutory parens patriae action may
well result in a settlement that does not inclugkgitution to victims of the fraud, but only result
in penalties paid to the public treasury. Thist faghlights the great distinction between a
parens patriae lawsuit and a true class action.”).

Similarly, in LG Display Co., LTD v. Madigan665 F.3d 768 (7th Cir. 2011), the
Attorney General of lllinois brought an enforcemantion against the defendant who removed
the action to federal courtd. at 770. The Attorney General moved to remanccse back to
lllinois state court. In opposition to the motiothe defendant argued that the case was
essentially a class action or mass action “in dsajuand therefore should proceed in federal
court under CAFA. Id. In making this argument, the defendant conceded;hese concedes
here, that the Attorney General “is the real pamtynterest for the enforcement-related claims,
but they den[ied] that the state is the real partinterest for the damages claims. . .Id. at
772. The Seventh Circuit rejected the defendaatigiment that the action was in essence
brought on behalf of a class or mass of individc@isumers.ld. In so holding, the Seventh
Circuit explained that it was improper for the dotw do a “claim-by-claim analysis” to

determine the real party in intere$tl. at 773-774. Specifically, the court stated:
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defendants argue that if we consider whagadly going on in this

suit, we will see that lllinois resident purchasars the real parties
in interest and, building on that premise, concltit the 100 or
more plaintiffs, minimal diversity, and amount-iofatroversy

requirements are met. To reach the conclusionlifivadis resident

purchasers are the real parties in interest, honvéve petitioners
ask us to separately determine the parties indsten each of the
Attorney General's claims. They concede that thtess the real
party in interest for the enforcement-related ckitout they deny
that the state is the real party in interest ferdamages claims

just because CAFA was meant to expand federal <ourt

jurisdiction over class actions, it does not follathat ‘federal

courts are required to deviate from the traditiowalole complaint’

gnalysis_ when evaluati_ng whether a State is thé pagy in

interest in a parens patriae case.’
Id. (Qquoting In re TFT-LCD (Flat Panel) Antitrust Litig2011 U.S. Dist. LEXIS 17793, 2011
WL 560593, *3.). When looking at the enforcemettian as a whole, the Court agreed that the
action was brought on behalf of the State, notiadiwidual consumersld.

Finally, the case aflerman v. South Carolina Nat'l Bank40 F.3d 1413, 1422-23 (11th

Cir. 1998) arose in a context very similar to thee c@wurrently before this Court. Herman
private litigants brought a class action againstessd defendants allegingnter alia, ERISA
violations. Id. at 1416-17. The class action eventually settled. However,ofeihg an
investigation, the Secretary of Labor filed claimgainst two of the defendants also alleging
ERISA violations. Id. at 1417. These defendants argued that the praettlement agreement
that they entered into with the class members Haire Secretary’s action against theid. at
1422. The Eleventh Circuit disagreed with the ddénts and found that the Secretary’s action
was not barred because: (1) the Secretary was pattg to the settlement agreement; (2) the

Secretary had a “special statutory role in seekatigf and assessing civil penalties for ERISA

violations;” and (3) the Secretary’s suit was bioutg further the public interestd. at 1423-24.
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As these cases demonstrate, the Enforcement Adtieneswere brought on behalf of the
States of Hawaii, Mississippi and West Virginiat mmy of the “Settlement Class Members.”
Therefore, G&H cannot be found in contempt for esgnting the Attorneys General in bringing
these actions.

C. Chase Waived Its Right to Argue that G&H Should BeFound In Contempt,
Because Chase Waited Over A Year To Assert This ument.

Chase has waived its right to assert the argunm@ntG&H should be found in contempt
of the Court’s Final Approval Order because it feked to timely raise that argument, despite
having ample opportunity to do so. In this Circwhen a party chooses to remain silent rather
than assert an argument that is available to gaitves the right to assert that argumeBee
National Union Fire Ins. Co. of Pitt. v. Beta Comsition LLC No: 8:10-cv-1541, 2010 U.S.
Dist. LEXIS 119876 (Oct. 26, 2010)pwnhouses of Highland Beach Condominium Assaz., In
V. QBE Insur. Corp.504 F. Supp.2d 130Williams v. Marriott Corp,. 864 F. Supp. 1168 (M.D.
Fla. 1994).

As set forth above, the first Enforcement Actioraiagt Chase was filed over one year
ago, on August 16, 2011, by G&H, on behalf the Atay General of West Virginia.
Significantly, this West Virginia action was fileal monthbefore this Court’'s September 16,
2011 Order approving the class action settlemerthis case. Therefore, Chase had ample
opportunity to raise this issue with this Courtdyefthe Court issued its Final Approval Order.
However, it choose to remain silent and fully supploe Final Approval of the Settlement in this
case. Indeed, at no time between the filing of \est Virginia enforcement action and the
Final Approval Order in this case did Chase raisg abjection to G&H representing the
Attorney General of West Virginia in the West Vi@ action. To the contrary, Chase never
raised this issue with this Court, the West Virgistate court, or G&H until now, more than a

year after final approval.

-13-



Moreover, the Hawaii and Mississippi Enforcementidwas were filed on behalf of the
Attorneys General on April 12, 2012 and June 28 22fespectively. Chase has been actively
litigating these actions for the last several mentiithout raising, in any court, the argument that
G&H was barred from representing the Attorneys Galne Chase had more than ample
opportunity to raise this argument on several docas but chose not to assert its objection to
G&H's representation of the Attorneys General untiv.

It appears that Chase has now chosen to bringutiisual, unclear and unwarranted
Motion for a Rule to Show Cause as a tactic to ma@earound the fact that the law permits the
Attorneys General to bring enforcement actionsragaChase, despite the fact that Chase settled
with a class of consumers. Such maneuvering shwtlde countenanced. Because Chase did
not raise its contempt argument in a timely fashibas waived this argument and should be
barred from asserting it at this time.

D. Chase Is Asking This Court to Create A Precedent T& Would Trample on
he Rights Of Attorneys and Their Clients.

Chase’s “Motion for A Rule to Show Cause” does cité to a single case where a court
found an attorney or a law firm in contempt for neegenting a client in a legal proceeding.
Moreover, Chase does not even specify what sandtimasking the Court to impose upon
G&H.® However, by asking this Court to find G&H in centpt for its decision to serve as
outside counsel to the Attorneys General of WesgiWia, Hawaii and Mississippi, Chase is
asking this Court to create a precedent that weidlidte the fundamental rights of attorneys and
their clients, and render it impossible for attgiéo uphold their ethical responsibilities as set

forth in the ABA Rules of Professional Conduct.

% Because Chase’s Motion does not specify what rgritésl seeking, G&H respectfully requests that Gwurt
permit it to file a surreply brief in this mattesg that it has an opportunity to respond to anyl\R€pase may file
and address whatever remedy Chase is requesting.
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The Supreme Court of the United States has lordythek: “everyone must agree that the
litigant’s freedom to choose his own lawyer in ailatase is a fundamental rightRichardson-
Merrell Inc. v. Koller 472 U.S. 424, 442 (1985) (Stevens, J., dissentiAgditionally, a lawyer
has a right to freely practice his professiodBee generallyWoods v. Covington County Bank
537 F.2d 804 (5tkir. 1976). Therefore, to hold a lawyer in contérapcourt for agreeing to
represent a client would trample on these fundaaheights. That is precisely what Chase is
asking this Court to do in this case. This Colmbdd decline to create such a dangerous
precedent.

Furthermore, lawyers have an ethical responsibgitysuant to the ABA Rules of
Professional Conduct not to make any agreementiatasy their ability to institute litigation
against a particular defendant. Specifically, ABAle of Professional Conduct 5.6 prohibits a
lawyer from making “an agreement settling a clisrtase if the agreement includes a restriction
on the lawyer’s ability to represent other plaifistiagainst the same defendanSee ABA Rule
5.6 (b) Commentary If this Court finds that G&H cannot commencegidtion against Chase on
behalf of the Attorneys General, non-parties to Klaedonik action, then this Court would be
restricting G&H's “ability to represent other pl&if's against the same defendant.” Such a
ruling would create great confusion and make itasgible for attorneys to honor the ethical

obligations imposed by ABA Rule 5.6(b).
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IV.  CONCLUSION

For the foregoing reasons, Golomb & Honik, P.Cpeesfully request that the Court

deny Chase’s Motion for a Rule To Show Cause.

Dated: October 9, 2012 Respectfully Submitted,

GOLOMB & HONIK, P.C.
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