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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
Case No. 1:12-cv-20271-RNS

MOTOROLA MOBILITY, INC.,

Plaintiff,
V.
JURY TRIAL DEMANDED
APPLE INC,,
Consolidated Cases:
Defendant. Case No. 1:10-cv-23580-RNS
Case No. 1:1-cv-20273-RNS
APPLE INC,,
Counterclaim Plaintiff,
V.

MOTOROLA MOBILITY, INC.

Counterclaim Defendant.

APPLE’'S REPLY IN SUPPORT OF ITS MOTION
TO AMEND THE PROCEDURAL SCHEDULE

A. Deadline for Accusing Newly Released Products

As set forth in Apple’s motion, an early deadlime &ccusing new products is critical to
avoid the procedural uncertainties and unnecesiacpvery complications that would arise late
in the case were the parties permitted to add medugts up through the 2014 trial. Both Apple
and Motorola stand to benefit from having a cleaadline because Motorola introduces
substantially more products at a more frequent ghae does Apple. For example, Apple

typically releases only one smartphone per yeah wamly three versions currently on salgee
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Exhibit 1 (http://store.apple.com/us/browse/homegshiphone/family/iphone, Apple Store
website showing three models for sale). In cobtri#otorola currently offers twenty-two

models for sale. See Exhibit 2 (http://www.motorola.com/us/consumers/Smartphonessm

phones,en_US,sc.htmMotorola website). The volume of products atugssis already

substantial, and the infringement issues are comghes, the jury will already have a significant
number of infringement allegations to decide. éasing these issues by allowing the parties to
continually add new products without limit will cqiircate the jury’s role even further. As the
district court recently noted iAvocent, a boundary should be set for adding new produots
only to conserve the parties’ resources but foicjatleconomy as well. Avocent Redmond
Corp. v. Rose Electronics, 2012 U.S. Dist. LEXIS 102386 at *10 (W.D. WaslyJs, 2012).
Motorola complains that Apple’s requested cutoff &dding new products to the case is
arbitrary and too early, but not once during thegips months of negotiations did Motorola make
a counterproposal with a different deadline foriagdnew products, stating instead that no
deadline was necessary at all. Motorola canngiutés however, that adding new products at
the end of discovery or thereafter could be seyederuptive as set forth in Apple’s motion.
Motorola surmises that any new products “likely Iwdle very similar to or identical to a
previously accused product with respect to the tionality at issue for a particular patent-in-
suit.” Motorola’'s Response at 12. But neithertyparan present their infringement theories
based on a hunch or suspicion and would no doujiest substantial additional documents,
witnesses, and expert discovery at a time whepainiges should be focusing on other matters.
Motorola also suggests that it was confused by &ppiotion because Motorola was

expecting Apple to provide Motorola with a new pospl for limiting new products. See



Motorola’s Response at 8 n.1. Motorola’s confusismmisplaced. As Apple stated in its
motion, Apple pushed Motorola for its position onmltiple telephonic meet-and-confers, and in
multiple exchanges of correspondeficéndeed, Apple first proposed a deadline in Augarsd
met and conferred with Motorola in good faith fareo a month. But Motorola would neither
agree to Apple’s proposal nor provide any countgpsal, instead stating: “Our position is
simply that there is no need to set a firm datepfaties to accuse products released before trial
in this matter at this time. . . Nor is there any reason to restrict appropriate @asonable
supplementation of infringement contentions after parties’ exchange initial contentions and
before the beginning of trial in April 2014.” Ekit 3 (Aug. 21 E-Mail from M. Searcy to M.
Davis). Motorola stated repeatedly in respons@pple’s proposals that the parties should be
permitted to add new products through trial; Motaroannot now claim confusion over the
timing of Apple’s motion or whether Apple would Ibeaking further proposals for a potential

deadline for adding new produétdndeed, the parties were not progressing in thegpotiations;

! Motorola incorrectly summarizes the negotiatioaseen the parties when it states that
Apple’s request for a specific cutoff date is actet development” that came “[o]nly recently,
when Apple decided to release new products thigHat it would like to insulate from this case.
... Motorola’s Response at 13, n.2. In fé&qple first proposed a specific cutoff dateer

two months ago on August 15, and Apple’s proposed cutoff date aftey the scheduled release
of the iPhone 5, i0S 6, and the new iP&de Exhibit 4 (Aug. 15, 2012 E-Mail from R. Vlasis to
M. Searcy). In its motion, Apple pushed out thepmsed cutoff date by a month based on
Motorola’s delay in providing Apple with a countesposal. The new date that Apple has
proposed, November 7, is likewise after the rumoedelase date of the new product identified in
Motorola’s response to Apple’s motion.

2 Apple waited nearly a month to file its motioneaifthe parties reached an impasse on this issue
because the parties were also negotiating a sahémhiMarkman briefing; Apple did not wish to



Apple thus needed to seek guidance from the Caowtrtrsformed Motorola of Apple’s intention
to do so. Exhibit 5 (Sept. 17, 2012 E-Mail from VRasis to M. Searcy, stating that “Apple
intends to seek relief from Judge Scola on thise$s

Motorola next states that Apple’s motion shoulddeeied because Apple is scheduled to
release new products this Fall, citing an Octol3ere?ease date reported by thew York Times.
Apple’s proposed deadline of November 7 is obvipadter the rumored release date of the new
Apple products; Motorola’s concern is thus mootorkbver, Apple was willing to negotiate a
mutual deadline for adding new products to the ¢caseccommodate Motorola’s concerns, but
Motorola refused to provide any counterproposal.

Motorola relies orWebXchange for its contention that “district courts regulaggrmit
parties to accuse new products of infringementr aifttial infringement contentions are
exchanged.” Motorola’s Response at 9. ButViebXchange, the court did not permit
supplemental infringement contentions for new potslu Instead, a dispute arose over whether
the plaintiff's infringement contentions containederences to a certain class of products, and if
not, whether those products could be accusé@bXchange, Inc. v. FedEx Corp., 2010 U.S.
Dist. LEXIS 4528 at *2-*3, *6-*7 (D. Del. Jan. 2@010). The court did not resolve the issue as
to whether the class of products were initiallyes®sd, stating instead that there was “minimal
prejudice and surprise . . . . The parties haveudsed the issue extensively which eliminates
any unfounded surprise fd. at *6-*7. WebXchange is thus inapposite.

Motorola’s reliance onAtmel is likewise misplaced. There, the defendant dod n

bother the Court with two motions and had hopeézh agreement with Motorola on at least
some of the contested dates.



disclose products under development, believing ttiate could be no liability under the patent
laws. Atmel Corp. v. Authentec, Inc., 2008 WL 276392 at *3 (N.D. Cal. Jan. 31, 2008jter a
witness testified that samples of the product Heehdy been developed, the judge allowed the
plaintiff to amend its infringement contentionsd. at *3. But the defendant did not assert a
defense that adding the additional products wowldse the type of discovery problems that
Apple has asserted, and in fact, the defendanesepted that it had already provided full
discovery on the new products at issulel. Atmel does not, therefore, support Motorola’s
position. Similarly, inNetwork Appliance, the court concluded without analysis that the
defendant would suffer no prejudice by allowing phaintiff to accuse new products; there is
otherwise no indication that the addition of newodarcts would disrupt the proceedings.
Network Appliance Inc. v. Sun Microsystems Inc., 2009 WL 2761924 (N.D. Cal. 2009). The
same is true idiVo, where extensive discovery of the new productdleshdy taken place for a
year leading up to the plaintiff’'s motiorliVo, Inc. v. Verizon Communications, Inc. 2012 WL
2036313 at *2 (E.D. Tex. June 6, 2012).

Finally, Motorola’s concern that the parties wobkd/e to file new lawsuits against future
products is an issue that exists in every litigatiabsent some global settlement. Indeed, after
resolution of this case, both parties would stél forced to file additional lawsuits to resolve
infringement of newly released products.

B. Deadline for Claim Construction

Motorola requests that the Court deny the portibrApple’s motion addressing the

proposed claim construction schedule for allegeokyng premature and for providing an

inadequate amount of time to negotiate claim terMaither position has any merit.



First, Motorola fails to mention that the partieglbeen negotiating the schedule for over
a month, but Motorola refused to respond to Applaweeks at a timeSee Exhibit 6, (Sept. 14
E-Mail from M. Searcy to R. Vlasis, memorializingat the parties began negotiations on
Monday, September 10). Indeed, after Apple madecdunterproposal on September 24,
Motorola waited over two weeks to respond and afilgr Apple sent three follow-up emails on
October 1, October 5, and October 8, requestingesimmm of a response from Motorol&ee
Exhibit 7 (Sept. 24 E-Mail from R. Vlasis to M. Sew providing counterproposal); Exhibit 8
(Oct. 1 E-Mail from R. Vlasis to M. Searcy, requegta response from Motorola); Exhibit 9
(Oct. 5 E-Mail from R. Vlasis to M. Searcy, requegtagain a response from Motorola); Exhibit
10 (Oct. 8 E-Mail from R. Vlasis to M. Searcy, stgtthat because Motorola had been silent on
the issue for over 3 weeks, Apple would assume Matbrola was no longer willing to reach
agreement); Exhibit 11 (Oct. 9 E-Mail from R. DatasR. Vlasis, finally providing a response).

When Motorola finally did respond, Motorola surgds Apple by requesting an
additional month to exchange claim terms, withoyilanation. See Exhibit 11 (Oct. 9 E-Mail
from R. Davis to R. Vlasisfinally providing a response). Apple requestedt thitorola
reconsider its position, but Motorola vaguely sdatnly that it would respond when it was
“able.” See Exhibit 12 (Oct. 11 E-Mail from R. Vlasis to R. Day, See Exhibit 13(Oct. 11 E-
Mail from R. Davis to R. Vlasis). Motorola’s contious stalling of the parties’ negotiations left

Apple with no choice but to seek relief from theu@tpindeed, the 30-day deadline for Apple to

% In spite of Motorola’s allegation that “Apple isséd that Motorola indicate its consent to
Apple’s proposal in less than 12 hours,” Motorodal lover two weeks to consider Apple’s
proposal. See Motorola’s Response at 5.



file a motion for a cutoff date for adding new puats was quickly approaching, and Apple did
not wish to bother the Court with two separate ortito amend the procedural schedule. And
even after Apple filed its motion, Motorola sentpM a letter on October 16 continuing to insist
upon January 11 as the date for exchanging claimsteSee Exhibit 14 (Oct. 16 Letter from G.
Bonifield to R. Vlasis). Motorola thus continuegh(@ still continues) to take the same position it
took before Apple filed its motion in spite of Agf8 request that Motorola reconsider; there can
thus be no dispute that the parties indeed reagh@thpasse on this issue.

Motorola’s purported concerns about the merits h&f schedule are equally baseless.
Indeed, Motorola forgets that it never once raisey concern that Apple’s schedule was
inadequate; to the contrary, Apple’s schedule pledithe parties witlmore time than what
Motorola had initially proposed. Specifically, Mobla initially proposed a February 12
deadline for the term exchange, which was a maatlr than the position Motorola takes now.
See Exhibit 6, (Sept. 14 E-Mail from M. Searcy to R.a¢gls, proposing February 12 for the claim
term exchange). It was not until Apple filed itoton that Motorola stated that the parties
needed additional time to prepare their briefs taneduce the number of termSee Exhibit 14
(Oct. 16 Letter from G. Bonifield to R. Vlasis). dWbrola could have raised these concerns
during the parties’ discussions, but Motorola choseto do so.

Motorola’s newly proposed January 11 deadline isegessarily early in the case, and
the parties should not be burdened with identifytagns for construction before they have
completed exchanging their contentions. In anyngv@otorola is represented by experienced
and sophisticated counsel; Apple has full configetiat its proposed schedule will provide the

parties with ample time to prepare their briefs aadrow the claim terms. Apple therefore



respectfully requests that its motion to amendottoeedural schedule be granted.

Dated: October 22, 2012
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