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1.1

1.2

4.

BACKGROUND .

-The Parties

Adrian Mutu (heremaﬂer referred to as the “Player” or the “Appellant”) is a
professional football player of Romaman natronalrty, born on 8 January 1979

Chelsea Football Club errted (hereinafter referred to as the “Club” or the
“Respondent”) is. a ‘football ‘club with registered office in London, United

" Kingdom. The Club is a member of ‘the Football Association Premier League

Limited (hereinafter referred to as the “FAPL”), a professional football league

-under the jurisdiction of the Enghsh Football {Association Limited (hereinafter -

referred to. as. the: “FA”), which has been affiliated ‘with the Fédération
Internationale. de Football Assoc1at10n (heremaﬁer referred to. as the “FIFA”)
since 1905.

The Dlspute between the Parties

On 12 August 2003, the Player was transferred from the Itahan club*AC Parma

(hereinafter referred to-as the “Former Club”).to the Club. Upon such transfer,

i the Club agreed to pay the Former Club, under a transfer agreement

(hereinafter reférred to as the “Transfer Contract”), the amount of Euro
22,500, OOO “net of any and all fees taxes or other z‘ransactzon costs”;

. the Player and the Club entered into an employment contract starting on 11
August 2003 and expiring on 30 June 2008 (heremafter referred to as the
“Employment Contract”), under which

. ‘the Player was to receive

- an “annual gross salary” of £ 2,350,000, “payable monthly at
" the end of each calendar month”,

- . a“once only signing on fee” of £ 330, OOO to be paid in five
instalments of £ 66,000 each, the first due on registration of the
Employment Contract, the others on 31 August 2004, 31 August

- 2005, 31 August 2006 and 31 August 2007, as well as

- - such of the bonuses va‘nd incentives as .the Player shall be
entitled to receive under the terms of the Club’s bonus and
incentive scheme” and-a “special goal bonus”;

. the Club agreed to pay the Player’s agent, Becali Sport (hereinafter
referred to as the “Agent”), the amount of Euro 500,000, to be paid in
five instalments of Euro 100,000 each, due on 31 August 2003, 31
August 2004, 31 August 2005 31 August 2006 and 31 August 2007.

On-1 October 2004, a targeted drug test Was held on the Player by the FA. The
test was declared positive for cocaine on 11 October 2004.
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10.
11.

12.

13.-

14.

On 28 . October 2004 the Club termmated the Employment Contract - with

. 1mmed1ate effect.

On 4 NOVember 2004 the FA’S Dlsc1pl1nary Cormmssmn nnposed a seven-month

‘ban on the Player commencing on 25 October 2004. The FIFA Disciplinary

Committee adopted the sanction 4n order to obtain a worldwide effect by a

decision dated 12 November 2004..

On 16 November .'2004 the Player abpealed against the Clgb® s decision to

" terminate the Employment Contract. That appeal was, in the first instance, to the
" Board of Directors of the FAPL. A panel was appointed by the FAPL to consider

the appeal. That panel met on 19: January 2005. At the hearing on 19 January
2005 the FAPL panel was informed of an agreement between the Club and the

© Player as to the method of resolutlon of the Player s appeal and the Club’s claim

for compensahon

In Je anuary 2005, the Player moved to Italy He was ongmally registered with the
Italian club AS Livomo, but played with Juventus FC, as soon as the suspension
ceased to have effect. In July 2006, then, the Player was transferred to AC

Fiorentina, club for which he is currently registered.

Byjornt Ietter dated 26 January 2005, the~part1es agreed to refer the “triggering

elements of [the] dispute”, that is, ‘the isue of Whether the Player had acted in

breach of the Employment Contract w1th or withot just cause or $porting just
cause; - to the Football Assocratlon Premler' League ‘Appeals’ Commrttee'

’-(heremafter referred to as the “FAPLAC”)

On 20 ‘Aprll 2005, the FAPLAC decided that the Player had committed a breach
of the Employment Contract w1thout just cause within the protected period against
the Club

On 29 Apnl 2005, the Player lodged an appeal before the Court of Arbitration for
Sport (hereinafter referred to as the “CAS™) against the FAPLAC’s decision. On
15 December 2005, a CAS panel dismissed the. Player’s appeal (award in the

| _matter CAS 2005/A/ 876 heremafter referred to as the “First CAS Award”).

On 11 May 2006, the Club apphed to FIFA for an award of compensation against

the Player. In particular, the Club requested that the FIFA Dispute Resolution
- Chamber (hereinafter referred to as the “DRC”) should award an amount of

compensation in favour of the Club following the established breach of the -

. -Employment Contract committed by the Player without just cause.

On 26 October 2006, the DRC decided that it cbd not have jurisdiction to make a
decision in the dispute between the Club and the Player and that the claim by the
Club was therefore not admlssrble

On 22 December 2006, the Club lodged a new appeal before the CAS seeking the
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16.

17:

18.

19.

“anmulment of the DRC’s decrsron On:21 May 2007, a CAS panel upheld the
- Club’ S appeal set-aside the DRC’s decrsron and referred the matter back to the
" DRC; “which does have ]urzsdzclzon to determine and impose the appropriate

sportzng sanction’ and/or. order for compensatzon if ‘any, arising out of the
dispute” between the Club and the Player (award in the matter CAS 2006/A/1192,
heremafter referred to as the “Second CAS Award”) '

On 6 August 2007, the Club oh the basrs of the Second CAS Award, filed w1th
the DRC a “Re-amended application for an award of compensatzon seeking
damages, to be determined on the basis of various factors, “including the wasted
‘costs of acquiring’ ‘the Player (£ 13,81 4 000), the cost of replacing the Player (£
22,661,641), the unedarned portion of signing bonus (£ 44,000) and other benef Is.
received by the Player from the Club (£ 3,128, 566.03) as well as fron his new
club, Juventus- (unknown), the substantial legal costs that.the Club has been
Jorced to incur (£ 391,049.03) and_the unquantifiable but undeniable. cost in
playing terms and in terms of the Club’s commercial brand values”, but “at least
equzvalem‘ to the. replacement cost of £ 22,661,641”.

On 14 September, 2007, the- Player submitted to the DRC a brief stating ‘the
“Position of Player Mutu regarding Chelsea FC’s petition for an award of-
compensation”, requesting its tejection, and asking FIFA to open an investigation
against the Club for havrng used and/or dealt with unhcensed agents.

On 7 May 2008 followmg an- exchange of new written submissions, the DRC

issued a decision’ (herernafter referred to as the “Decrsron ) holding as follows:

i

“1. T he claim of Chelsea Football Club is partzally accepted.

2. _The player My Adrian Mutu, has 16 pay the amoimt of EUR 17,173,990 to
. Chelsea Football Club wzthm 30 days of notification of the present decision.

3. Ifthis amount is not paid within the aforementioned time limit, a 5% interest
rate per annum as of .the expiry of the said time limit will apply and the
matter will - be - submitted to the ‘FIFA Dzsczplznary Committee for .its
consideration and decision. : :

Any further request fi filed by Chelsea Foorball Club is re]ected
S 4ny counterclaim filed. by Mr Adrian Mutu is rejected.

, }Chelsea Football Club is dzrecz‘ed to’ znform Mr Adrian Mutu dzrecfly and
- immediately of the account number to which the remittance is to be made
and to notzﬁ/ the Dzspute Resolutzon Chamber of every payment received’.

In support of the Décision, the DRC prehmmarrly remarked that the dispute had to

* be decided in accordance with the 2007 edition of the Regulations for the Status

and Transfer of Players (hereinafter refetred to as the “Regulations™). -

The DRC, then, analysed “all elemients at its disposal in order to assess the
amount of compensation due for contractual breach”, taking into account “the
objectives criteria esz‘ablzshed in a non exhaustzve way, under art. 22 of the
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21.

22.

23.

' Regulations, obyiously ,adapted 10 the case at stake”.

In such regard the DRC prelzmznarzly ascertained that it [was]. no longer
debated that the contract at stake was breached without just cause by Mr Adrian
Mutu during the. protected period”. Then the DRC “considered the first of the-
objectives criteria provided for under art. 22 of the Regulations, i.e. remuneration
and other benef ts under the contract which has been breached.

In this respect it was ascerz‘azned that the - amounts paid by Chelsea to Mr Mutu -
for the period. of s . employment durmg which the player orderly provided his

* services to the English club, cannot be considered within the scope of the

assessment of the amount of compensation due for breach of contract. In fact, the
relevant remuneration constitutes to legitimate income of the player due in

- exchange .of his services. In other words, it does not anyhow affect the damage

subsequently caused by the player fo the clib.

Yet, the deczdzng authority was eager to emphasise that it is widely undisputed
that within the criterion of remuneration and other benefits under the existing
contract, the rermaining value: Of the employmenr contract breached by the player
must ‘be-taken into consideration for the'calculation of the compensation payable
by the'player to his former club due to the unjustzf ed breach of contract. This was
confirmed . also by the CAS: in >several of its decisions, even in the most

- controversial ones. In the case at .stake, the remaining value of the contract in

question can be establzshed at - GBP: 8,550,000 (remaining duration from
November 2004 until June 2008, 44 months or 190 weeks), i.e. EUR 10,858,500

: (currency exchange at the tzme of thzs deczszon being taken)”.

The DRC stressed that “followzng the ‘contents of art. 22 of the Regulatzons
arother - objective criterion to. consider | zs z‘he amount of unamortised costs of
acquiring the services of the player

In this respect, it was noted that Chelsea paid the player s former club, Parma

- AC, the transfer compensatzon of EUR 22,500,000. Taking into account the fact

that the labour agreement in question was agreed to run for five years and that
the breach. occurred fifteen months into the contract, the: unamortised costs of
acquzrzng the services of the player would amount to EUR 16,500,000 (for the
remaining 44 months of the com‘ract i.e. November 2004 until June 2008)

Applyzng the same paramez‘ers to ‘the szgnzng—on fee of GBP 330,000 paid by
Chelsea to Mr Advian Mutu, the DRC ascertained that the relevant inamortised
amount is GBP 242,000, i.e. EUR 3 07, 340 (currency exchange at the time of this

deczszon being taken) , .
szewzse the unamortised amount pazd to the player’s agents can be calculated

- as EUR 366,650. Infact, the English club, had paid the amount of EUR 500, 000 as

agents commission Wzthzn the z‘ransactzon of szgnzng Mr Adrian Muz‘u

As a r'esult of the ‘above, the DRC “stated that the amount of compensation in
favour of Chelsea calculated on the grounds of the aforementioned objective
crzrerza would z‘herefore total EUR 28,032,490”.

Subsequently, the DRC “recalled z‘har wzthzn its competence to assess the amount
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25.

{

of compensaz‘zon to e pazd bya party (club or player) ‘breaching an employment
“contract 1o its courzterparly as provzded for by art. 22 of the Regulations, it had to
‘consider also the specificity of sport.

_ The notion of the specificity of sport allows to assess the amount of compensation

payable by a player to his former club in case of an unjustified breach.of contract
not only on the basis of a strict applzcatzon of civil or common law, but also on the
:basis of considerations that players are an-asset~of a club in terms of their

ssporting -value and: also from an economic point of view. Therefore, the

assessment of compensation that is hzgher than compensation calculated only on
the basis the objective criteria listed in art. 22 of the Regularzons is not, in every
case, . to be considered as a punitive measure, but. may be the result of

" considerations based on the specificity. of sport. In particular, taking into account .

the value attributed to the services of a player when assessing the compensation

* payable for an unjustified breach of contract by the player is in line with the.

notion of the specificity of sport. In other words, the notion of specifi czty of sport
allows to assess the compensation payable to a club in case of an unjustified

“breach of contrdct by a player not only on the basis of the objective criteria. Such

an understanding of the notion of the specificity of sport allows for the calculation
of amounts of compensation that are appropriate, fair and acceptable Sfor all
stakeholders within' the world of football and which take into conszderatzon the

interests-of both the players and z‘he clubs”,

In ﬂ'llS respect, the DRC “stated that the baszs of the specificity of sport and the
- list of objective criteria contained in art. 22 of the Regulations, the DRC had

established, inter alia, guidelines for the' calculatzon of compensation payable for.
un]ustzf ed breach of contract, by a player In particular, as a general rule, the

' compensaz‘zon payable to the former club shall be the result of an addition of the

amount of the fees and expenses paid-or. incurred by the former club, amortised

over the term of the contract, plus the amount of the remuneration due to the

player under the contract z‘hat wis bréached until the ordinary expiry of the
Jformer contract. Moreover, in case of breach of contract during the protected
périod, thus under circumstances like in the case at hand, this amount needs being
increased’ accordmgly subject to parz‘zcular czrcumstances By ‘means of this

" formula for the calculatzon of the compensatzon ‘the DRC aims, on the one hand,

at takmg into account ob]ectzve criteria_such as' the amount of the fees and
expenses paid or incurred by the former club, the remuneration due to the player

_ under ‘the existing contract and the time remaznmg on the existing contract. On

the oz‘her hand, the posszbzlzty to mcrease the relevant amount of compensation
accordingly subject to particular circumstances allows the DRC to take into
consideration the speczf icity of sport and other criteria that are not explicitly -
listed in art. 22 of the Regulatzons ona case-by—case basis. Obviously, in case it
deems it necessary, z‘he DRC is always free to devzate from these guidelines”.

Beariﬁg in mind the dbove, the DRC “took note of Chelsea’s final compensation
request of GBP 22,661,641 and declared that, in order not to go ultrd petitum, the
amoupit of compensatzorz in any case may not exceed such amount (in the region of
EUR 28 75 mzllzorz at z‘he time of z‘hzs decision being taken)”.
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26. The DRC “once the ob]ectzve crzterza along with the relevant ﬁgures were thus
' establzshed and, the central role of the speczﬁczty of sport having been recalled,
[..]went on to conszder the speczﬁczz‘zes of the case. at stake.

To this ‘end, and without wishing/being able to enter into the substance of the
breach of contract: that occurred in thzs case, since, as already repeatedly
emphasised, the relevant issue has been extensively dealt with by the competent
bodies in a concluszve manner, the member[s] of the Chamber were-unanimous in
defining this case as exceptzonally unique. : a

. In this regard, the Chamber underlined the massive financial investment made by
Chelséa in order to secure the ‘services of Mr Muty, in terms of transfer
tompensation paid to the. player s former club, signing-on fee and agents’
commission. Equally, the deciding authority recalled the remaining value of the
relevant contract concluded between My Mutu and Chelsea in terms of salary and
other: benefits due to the. player under the sazd contract untzl its ordinary
expzratzon

Another issue that should not be dzsregarded it was noted, is the enormous
damage suffered by Chelsea in terms of i image, on account of the fact that one of
its most popular players was tested positive to cocaine, with all the consequences

_ related to social responszbzlzty such .as Jans in general and grassroots in
particular.

‘Notwithstanding the above whzlst conf rmzng once again that ﬁom the legal point
of view the contract.at stake was breached by Mr. Muti, the members could not
help pointing out that Chelsea de facto notzf ed the termination letter to the player
with immediate e_/fect

By. a’ozng so, the Englzsh club complzed wzth a general legal prznczple and was
able to.mitigate the financial loss that they could have incurred zf they had to keep
paying the Romanian player after the termination date.

According to the Chamber this is conf rmed by the fact that the player was wzllzng
to continue his contracz‘ual relationship with'the club. :

It is this very last consza’eratzon that made the Chamber worder whether or not,
under the exceptional ‘circumstances surroundzng this case; the remaznzng valie
of the conmtract [...]:should be taken into account among the criteria 10 assess the
compensatzon for breach of contract

In this regard, while referrzng 10 the longstandzng Jurisprudence whereby this
deciding body has always applied .the criteria to assess the compensation. for
breach: of contract provided for in the ~applicable Regulations and given the .
necessary conszderatzon to the speczf city of sport, the Chamber concluded that, in
the specific case at hand, by handzng out.the termination notice with immediate

. effect to the player Mutu at the end of October 2004, Chelsea had indeed
mztzgated the damage it suﬁ”ered as far as the remaznzng value of the contract that
was breach[ed] is concerned. :

In lzght of the above :and after an, extenszve deliberation, the members of the
Chamber came to the URANIMous. concluszon that, in view of the -specific
circumstances of the case at hand, the remaining value of the contract at stake,
ie. 'the contract concluded between Mr Adrian Mutu and Chelsea on 12 August
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27.

28.

29.

2.1

30.

31.

32.

33.

34.

35.

2003, shall not be taken. into account among the criteria to assess the

' compensatzon Jfor breach of contract due to Chelsea by Mr Adrian Mutu.

: The DRC therefore decided that “Mr Adrian Mutu has to pay the amount of EUR

17,173,990 to Chelsea Football Club for havmg breached the contract signed on.
12" August 2003” such amount correspondmg to the sum of EUR 16,500,000
(unamortlsed portion of the transfer fee pard by the Club to the Former Club), plus

‘EUR 307,340 (unarhortised portlon of the sign-on fee paid by the Club to Player)
.plus EUR 366,650 (unamortrsed portron of the fee pa1d by the Club to Agent).

: Fmally, w1th regard to “the player S request to open an znvesz‘zgatzon against the
" club for having used and/or dealt with an unlicensed-agent, in violation of the

FIFA Players’ Agents Regulations, the Chamber concluded that from the
documentation at its disposal no such violation emerged”. The DRC therefore,
decided to “refrazn ifrom referring the case of the alleged violation of the FIFA
Players ' Agents Regulatzons to the compez‘ent FIFA authorities”.

i

The Decrsron was notrﬁed to the partles on 13 August 2008..

THE ARBITRAL PROCEEDIN GS
The CAS Proceedmgs

On 2 September 2008; the Player filed a' statement of appeal with CAS pursuant

“fo the Code of Sports—related Arbitration’ (heremafter referred to as the “Code”),

agamst the Club to challenge the Deors1on In his statement of appeal, the Player
appomted Mr J ean—J acques Bertrand as arbrtrator

On 11 ‘September 2008 the Player filed his appeal brief, with 8 exh1b1ts In such
submissions, the- Player confirmed his requests for relief against the Decision.
The appeal brief was transmitted to the Respondent by the: CAS Court Office
under cover letter dated 15 September 2008

‘Ina letter to the CAS Court Office dated 12 September 2008, the Respondent

appointed Mr Ditk-Reiner Martens as arbrtrator

On 22 'September 2008 the Player ﬁled Wrth the CAS Court Office a submission
to the International Council of Arbltratlon for Sport. (hereinafter referred to as the
“ICAS”) challengmg the apporntment of Mr Dirk-Reiner Martens as arbitrator.

In a letter dated 2 October 2008 the Respondent indicated to the CAS that it
mamtamed its decrslon to appoint Mr Dirk-Reiner, Martens as arbrtrator .Such
posmon was conﬁrrned alsoina letter dated 9 October 2008.

On 3 October 2008, FIFA filed a Jetter W1th CAS- 1nform1ng that “FIFA renounces
its rzght to zntervene in the present arbzt?atzon proceeding”.
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.36,

}3’7.

38..

39,

40.

41.

42.

‘On 16 October- 2008 within the deadline set by the CAS Court Office on the basis
of the parties’ agreement, the Club filed its answer to the appeal, asking its
d1smrssal The Respondent’s answer had attached 9 annexes and 85 exhibits.

On 13 January 2009 the ICAS Board drsrmssed the challenge brought by the
Appellant agamst the apporntment of Mr: Drrk-Remer Martens as arbltrator

By commumcatron dated 14 January 2009 the CAS Court Ofﬁce 1nforrned the
parties, on behalf of the President of the CAS Appeals Arbitration Division, that

the Pane] had been constituted as follows: Prof. Luigi Fumagalli, President of the,
‘Panel; Mr J ean-J acques Bertrand, arbitrator appointed by the Appellant; Mr Dirk-
~ Reiner Martens, arbltrator appointed by the Respondent :

In a letter dated 23 January 2009 the CAS Court Ofﬁce informed the partres that
thee Panel had decided to allow a second round of written submissions. As a result
of the' above and on the basis of the, part1es agreement on the applicable calendar:

i the Appellant filed his “ddditional Submissions”, dated 25 February 2009,
with two bundles mcludlng 36 exhrbrts

ii. the Respondent ﬁled its “Answer to the Appellant’s Additional
‘ Submzsszons” dated 6 Apnl 2009, W1th 6 exhibits attached.

On 24 April 2009 the CAS Court Ofﬁce on behalf of the Presrdent of the Panel _
issued an order of procedure (heremafter referred to:as the “Order of Procedure™),
Wthh 'was accepted and countersigned by the parties.

A heanng ‘was held in Lausanne onj7 May 2009 on the basis of the notice givento .

the parties in the letters of the CAS Court Ofﬁce dated 12 and 16 February 2009.

" The hearing was attended

i.  forthe Appellant: by Prof. Vaughan Lowe QC, Mr Guglielmo
i Verdirame, Mr Stephen Sutton, Mr Gianpaolo
Monteneri, Mr . Paolo Rodella and Mr Michele

: Coluccr counsel;

il forthe Respondent: ' by Mr Adam Lewis QC, Mr Stephen Sampson, Mr

Peter Limbett, Mr Brian Kennelly. and- Mr Stephan
Netzle counsel

At:théiconclusion of the hearing, the parties, after miaking submissions in support
of their respective cases, confirmed:that they had no objections in respect of their
right to bé heard and to be treated equally in the arbitration proceedings. The.
Appellant, however, \confirmed his jobjection to the regularity of the constitution
of the Panel in light:of his challenge agamst the appomtment of Mr Dirk-Reiner
Martens as arbltrator

!
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22 T he Posmon of the Partles .

(a)

43,

44.

45.

" The Posztzon of the Appellant oo

In his statement of appeal & 30 above) ‘the Appellant requested the CAS:

“1-

2.

‘ to set aside. the cha[lenged DRC deczszon

to establzsh that no compensatzon is due by the Appellant to the Respondent

‘or that the compensation is equal to zero;

to condemn the Respondent to the payment in-the favour of the Appellant of

‘the legal expenses incurred;

'to establish that the costs of the arbztratzon procedure shall be borne by the

Respondent

Subszdzarzly, only in the event the above zs re]ected

J.

2.

to set aside the challenged DRC deczszon

to establish that for the calculatzon of any possible compensatzon due by the

Appellant to the Respondent not more than the perzod of seven months in

‘which he was suspended shall be taken into account; -

to condemn the Respondent 16 the payment in.the favour of the Appellant of
. the legal expenses zncurred

to establish th_at the costs of the arbztratzon procedure shall be borne by the
Respondent

The rehef S0 sought was conﬁrmed in the appeal bnef dated 11 September 2008.

In- the “Additional Submzsszons of the Appellant” (§ 39() above) the Player
spec1ﬁed the followmg “Concluszon and Rellef

“The Appellant respectfully asks that this Trzbunal i nd that:

L

ii.

i

the determznatzon of compensatzon in this case is governed by Englzsh law;

wo of the heads of loss awarded by .the DRC in its Decision on
Compensatton (transfer fee and agent’s fee) are irrecoverable under
English law on.one or more grounds and ; :

the remaining head of loss’ awarded by the DRC' in its Decision on
Compensation (signing-on fee) was . wrongly awarded as the C’lub fazled fo
show aloss in connectzon to it. .

Accordzngly, the Appellant respectfully invites the Tribunal 1 rule that:

i

ii. .

the DRC Deczszon on Compensation is set aside;

Without prejudice to the declaratory remedy already granted to the
Respondent in proceedzngs below the Respondent is entitled to no remedy
in damages. :
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46.

g, Mlternatzvely z‘o it:. The Respondem‘ is. entztled to nominal damages on a
‘measure not greater than the total costs awarded agaznst the Appellanz‘ in
proceedzngs below) “

In the alternative [...] the: Appellant respectfully ask[s] that this T; rzbunal find
. :fhat ) ;

1 the znterpretatzon and applzcatzon of Article 22 of the F[FA Regularzons to
the facts' of this ‘case breaches Article 38 of the Association Agreement
between the EEC and Romania; and/or that

il the interpretation and application of Article 22 of the FIFA Regulations to

the facts of this case entails a breach [of] Artzcle 8] of the EC Treaty;
and/or that

iii.  the interpretatz’an and application of Article 22 of the FIFA Regulations. to

the facts of this case entails a breach of Article 82 of the EC Treaty.

Accordzngly, the Appellanz‘ respectfully invites the Tribunal to rule that:

i the DRC Decision on Compensatzon is set aside; and

i Without . pre]udzce to the declaratory remedy already granted to :the

- Respondent in proceedings below, the Respondent is. entitled to no remedy
zn damages. ,

: In z‘he alternatzve [ ] the Appellanz‘ respectfully ask[s] that this T rzbunal find '

_ __thaz‘

i .the DRC erred in the znterpretatzon and applzcatzon of Article 22 of the

’ FIFA Regulations to the facts of this case for failing to give due respect to

national law. and to other relevant objective criteria, as well as for failing to
A—_take into account all relevantfacts and circumstances. '

Accordzngly, the Appellant respectfully znvn‘es the T rzbunal 0] rule that:

i ‘ the DRC Decision is set aside; and
i The Respondenz‘ is entitled 16 damages no greater than those’ quam‘zf able

wzth refererzce to the seven monz‘h ban from the game”.

In its submlssmns in thls arbltra‘uon, the Appellant cntlclzes the Decision, Which

Ya S5

he asks the Panel to’set aside in its.entifety. Indeed, the Appellant’s “main case”
is’ that Enghsh law is the apphcable law for the determination of the
compensatlon that none of the heads of loss awarded by the DRC are recoverable
under .English law, and that the award should be for no damages at all, or
alternatwely for: nomlnal damages only In the “alternative”, the Appellant
submits that the DRC’s application of Artlcle 22 of the Regulations breached EC
law and no damages are therefore owed. ‘In any case, the Appeliant submits that,
should the Panel proceed on the basis of Article 22 of the Regulations, the proper
application of the_ criteria estabhshed therem would lead to . a different
quantlﬁcatlon of damages
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W1th respect to’ the law to be applied by the Panel in solving the dlspu’ce the

,Appellant submits that the issue of compensation is to be determined excluswely

by principles of English law, as.a result of the choice of law expressed in
unequivocal terms by the parties in Amcle 21 of the Employment Contract: no
relevance should be.given to the criteria set forth in Article 22 of the Regulations.

- The Appellant, in such respect, empha51zes that, “[bly submitting the dispute to

arbitration, the parties did not [...] give, their comsent to a variation of .the
applzcable law to the effect that the crzterza in Article 22 of the FIFA Regulations
would supersede Englzsh law on compensaz‘zon for breach of an employment
contract”.

- The Appellant s posmon on Enghsh law 1s the followmg

1. “itis extremely rare in Englzsh law for an employer to be awarded damages
against an ' “employee for breach of contract” and “an employment
~ relationship is'treated differently from other contractual relationships”: for
instance, a contractual clause can be treated as an unenforceable penalty
- clause when it does. not represent a “genuine pre-estimate of loss” and is

‘ oppresszve ' ‘ ' ' -

il. “[z*]he object of an award of damages Jor breach of contract is to place the
claimant in the same situation as if the contract had been performed”. In
such respect, damages can be sought on two different bases:

o the “performance or expecz‘atzon measure”, consisting of the gains lost
' by the innocent party because of the breach (also known as “loss of
bargain™), and

. the “reliance measure”, made of expenses incurred by the innocent .
party . for the performance of the contract but wasted because of the
‘breach, -

with the mdrca’uon that “[a] claimant who recovers for the loss of bargain
cannot, as a general rule, combine a claim for reliance loss with.one for
loss of expectation, so to recover fwice in respect of the same loss”;

fii.  “acausal connection must be proven Between the breach of contract and the

loss. The claimant may recover damages for a loss only where the breach of
contract was the ‘effective’ or- ‘dominant’ cause of that loss”;

iv.  “the claimant cannot recover damages for any part of his loss consequent
ujpon: the defendant’s breach' of contract which the claimant could have
avoided by’ taking reasonable steps [...]) if the claimant [...] avoids or.
'mztzgates his loss, he cannot’ recover for such avoided loss. [...] loss or
expense incurved in the course of taking reasonable steps to mitigate the
loss ‘resulting : from the’ defendam‘s bredch may be recovered by the
cZazmant (rule on mltlgatlon) »

V. “[t]he innocentiparty |...]’ has discretion as to the choice of remedies: he can
ezz‘her treat: z‘he contract as.continuing (‘affirmation’) or he can bring it to
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51.

52.

53.

an end ( acceptance of the termznatzon ). The rules on mitigation do not
affect this choice” and “the length of the period given to the innocent party
'in order to make up his mind wzll depend upon the facts of the case”

vi. “the aggneved party is only entitled to recover such part of the loss actually
. resultzng as was at the time of the contract réasonably foreseeable as liable
to result ﬁom the breach” (rule on remoteness)

The Appellant submits that none of the heads of loss awarded to the Club by the
DRC are recoverable under Enghsh law

i the unamortlsed cost of the transfer fee pard by the Club is not recoverable

‘on the ground of remoteness, absence of a dominant or effective causal
comnection, and the Club’s failure t_o rnmgate

i Wrth respect 0 the srgmng—on fee ohly two (of the five) instalments had

‘been paid: as a result, the Club sufféred no loss in respect of sums of money
‘that it had not yer drsbursed S

ii. t_he agent’s -fee is 1rrecoverable becatse it is remote;

- iv.  in any case; ¢ zf a head oflass is he’ld to be recoverable, account should be

taken of the procedurally unfazr dismissal of the Player and of the
- substantial impact that this had on the measure of the loss suffered by the
Club” : : ,

l :

At the same time, the Appellant cntlcrzes the De01s1on from the pomt of view of

EC law and submlts that the Decrsron lacks a proper legal basis.

In a first perspectrve 1t is the Player s case ‘that “the applzcatzon of Article 22 of
the FIFA Regulations fo the facts of this case as decided by the DRC breaches the
principle of non- -discrimination” set by Article 38 of the Agreement establishing
an association between the European Economic Communities and their Member
States, of one part, and Romania, of the other part, of 1 February 1993 (hereinafter

' referred to as the “Assocratlon Agreement”)

In such respect the Appellant underlines that the chapter of the Regulations
concermng the “maintenance of contractual stability”, which includes Article 22,
is not binding at national level, but applies exclusively to cases of transfers from
one national association to another: the duty to protect contractual stablh’cy at
nat1onal level rests with the national football assomatrons '

As a result, in the Appellant’s Opini(’)n; the Player, “by virtue of having a
nationality different from that of the Respondent [...], has been subjected to the
FIFA Regulations and not to those of the FA, which accord different treatment to
British nationals or to players who are transferred at domestic level, at least with
regard to the payment of compensation and the criteria which are applied to
determzne it in case of breach of contract”. In other words, “the Player was
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'sub]ect to different. rules on compensatzon and to different treatment from that
whzch would have applzed to the proper natzonal comparator (i.e. a UK national
. transﬂrrzng foa UK club)” ‘ :

‘Ima second perspecuve the Appellant stbmits that the rules on compensation for
_ breach of contract can have an antl-competmvc effect: “[iln. this case, by imposing
.an in terrorem level of compensatzon on players Article 22 of the FIFA

Regulatzons as mterpreted and applied in the present case, distorts and restricts
competition by ensuring that the wealthzest clubs maintain a firm grip on the top

. players in the cruczal market of international transfers”. "As a result, in the

Appellant’s. opnnon Article 81 of the EC Treaty is'breached. But not only. The
Playet submits in fact that if the Decision is correct, then FIFA would have
abused its dominant position in the market by preventing effective competition,
.contrary ‘to Article 82 of the EC Treaty. The restrictions caused by the |
Regulations are, in the Appellant’s opinion, not leg1t1mate and disproportionate to
the objectives they pursue the Player submits, in fact, that “the criteria through
which compensation is calculated [..] would [..] result in the amount of
compensaz‘zon being paid by players ‘Who terminate. their comtracts to be
manifestly excessive and would znevztably affect the markef’

At the same tlme the Player underlmes that the payment of compensation
calculated on the basis of a transfer fee, determined by the clubs involved in the

 transfer and not by the player, would affect the freedom of movcment of players

and hmder their career

In. addmon, the FIFA dlspute resolutlon d1$01plmary and arbitration system would

~be cortrary to EU law since it is “hybrza”’ in nature and may discriminate those

who refer to its JUIISdlC'[lOIl and mfnnge EU competmon rules where it passes

: dlsproportlonate sanctlons

ln ‘any, case, the: Appellant submlts that the DRC in its Dec151on' “took into
conszderaz‘zon several ‘criteria [ ] The applzcatzon of these criteria [...] do[es]
not fi. nd any legal basis in any regulations or laws and create a distorted effect
with respect to its result”. The Appellant’s cntlclsms to the criteria apphed by the
DRC can be summanzed as follows :

i w1th respect to'the ¢ remaznzng' value of the émploymem‘ contract”, “the DRC
Has given a distorted mterpretatzon of the FIFA Regulations by taking the
remaining value of the employmem‘ contract as a criterion by itself’, while
Article 22.1 of the Regulatlon refers to “the remuneration under the old and
the new contract” to give “an indication on whether the player in question
has terminated an employment relaz‘zonsth because attracted by a better
financial ojj’er ﬁom a third club”. In addition, “the remaining value of the

- contract is-an expense that the Respondent has saved, since it did not pay
any longer a: salary ‘to the Appellant. The remaining value of the
employment contract is hence an amount that has to be deducted ﬁom any.

" potentzal damage but for sure not added”;

. -
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ii.  with respect to the “unamortized. costs for acquzrzng the Appellant”, the

. Player underlines that “both the transfer compensation paid to AC Parma as.
~well as the fees paid to the agents are situation[s] in which the Appellant 4
‘was not dzrectly involved”. As a consequence, “any amount paid as transfer
‘ compensatzon or paid to agents shall be dzsregarded”

i Wlth respect to the szgnzng on fee pazd to the Appellant” the Player submits -

that this is “a. lump sum that a club gives to a player in order to convince
him to sign an employment contract. [...] Once the player has signed the
. employment contract the signing on fee has been fully deserved and its
: rezmbursement cannot be requested”

iv. w1th respect to “the specgf‘ icity of sport and the DRC guzdelznes the

: Appellant notes that “the considerations developed by the DRC give the
impression of conﬁzrrzng to this: deczdzng body a full arbitrary power” to
‘adopt a “punitive and deterrent measure’ > ‘on the basis of a chapter of the
Regulations whose ‘scope [...] is limited to those situations in which a
player runs away from the club with which he registered, but is for sure not
applzcable to “a situation ‘in which a player. [..]] wishes the contractual -
situation to be. maintained in Jorce”. As aresult, “the DRC went [...] clearly
beyond its competence”. In addition, the Player criticizes the application of
‘guidelines for the calculation of compensation: Whose existence was “kept as
secret and dzsclosed ina deczszon B :

The Appellant then ‘states his position- w1th respect to the assessment. of the
damages pursuant to‘ Article 22 of the Regulat1ons and submits that, even though
“the party in breach of the contract owes compensation for the damage caused”,
the “damage must be directly related to the breach” and that “reduction factors
shall be taken into account”: due respect to national law is to be ‘paid also within
the framework of Article 22 of the Regulat1ons so that “the Player’s submissions

' under English law can [...] be brought [..:] with the effect at least of significantly
. reducing the level of damages”. In such context, the Appellant submits that he.did

not breach the Employment Contract to join-another club and that the Respondent:
shares co-respon31b111ty in the. termlnatlon of the Employment Contract and the
ﬁnancxal consequences of such termmatlon because 1t ‘

i made illegal priv‘ate ‘doping controls"-targetiﬁg the Appellant'

ii. let the Appellant without any ass1stance while he was goinig through a
difficult personal and fam11y sxtua‘uon

1i. held a meetmg W1th the Appellant Wlthout mformmg him that he was
: attendmg a disciplinary hearmg,

iv. unlawfully attempted to mterfere and obstruct the Appellant s p0551b111ty to
' ﬁnd anew club ’

v. - opted for the inunediate termination of the Employment Contract and by
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62.

(b)

63.

64.

' {_doing S0 caUsbd more damage.

In the calculauon‘ol' the damageé in addition, account should be taken also of the
fact that by tenmnatmg the ' Employment Contract, the Appellant had the
advantage of avmdmg the payment of the remuneratlon to a player that was not

playmg

On the-other hand,;the Appellant rsubmi;ts ‘that, in the event he would be found
responsible to pay,damages, compensation should be limited, by taking into

* account that the prohibited substance for which he was sanctioned was not taken

to improve his. sporting performances that he was ineligible to play only for a
limited penod (during which the Club could have saved his rernuneration) and
that at the end of such period his, sporting value had regamed the: level it had

before the suspensmn '-

In summary,- “[t]akmg into account all relevant ﬁzctors on the basis of obJectzve
criteria, the fair and reasonable measire of compensation in this case is to [be]
determined with the reference: to the seven-month suspension, that is the actual
period of time during which [...] Chelsea FC would. have been deprived of the
Player s services as result of his breach” o

Fmally, the Appellant criticizes. as “not founded” the elements subrmtted by the
Club before the DRC (but not apphed by the: DRC) in order to determine the
amount of damages sought

1 er Shawn anht Ph11hps was not s1gned as replacmg player;

i, the salanes and bonuses: pa1d to the Player Whlle employed with the Club
cannot be constdered as cosz‘s wasted’" but' remuneration for 'services
rendered, and ¢ : o

fii. the salaries edrned by the‘Player from the new club have riothing to do with
the' damages suffered by the Respondent. :

T he Position of the Re‘&pondent

The answer dated 16 October 2008 filed by the Club (§ 36 above) contamed the
followmg “Concluszon and Rel zej’

“The Player is not, for the reasons set out above entitled to any of the relief which
he seeks or any other relief '

Accordmgly, the . Club invites the CAS to dismiss. the Player s Appeal and to
order him to pay z‘he Club its costs of the. Appeal”

The “Conclusion and Relzej’ S0 sought was confirmed by the Club in the “Answer
to the Appellant’s Addzz‘zonal Submzsszons
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68.

l

‘The Club, in substance seeks in this’ arbrtratlon compensauon for breach of

contract in the amount awarded in the Demsron, namely EUR 17,173,990. It is,
however, the Club’s: position that a correct assessment of compensation, on the

‘basis of the relevant criteria, would comfortably lead to a measure exceeding the
;amount granted.by the DRC. Consequently, the Club refers in its submissions in

this arbltratlon also. to the criteria for the quanuﬁca‘non of the compensa’uon that it
had mvoked before the DRC,-but that the DRC did not accept, in order to ensure
that 1t recovers the amount awarded by the DRC

<For the purposes so stated, the Club challenges the Appellant’s submissions and

states’ its’ case regarding the rules t0 be applied for the determination of-
compensation to be awarded, the criteria to be followed to these ends, as
identified taking mto account the Regulatrons and English law, and the EC law
issues raised by the Player .

With respect to the applrcable law, it is the Respondent’s position that the Club
and the Player expressly agreed (Article 21 of the Employment Contract) that
their contractual relationship would be govered by English law. The Club
submits that this choice of law is entirely consistent with, and fully enforceable.

_pursuant to, Article 187 of the Swiss Private International Law Act (heremaﬁer
,referred to as the “PIL”) and Article R58. of the Code.

The Respondent underlmes however that’ both such provrsrons (Artrcle 187 of

‘the PIL and Article R58 of the Code) stress the importance of deciding a dispute

in'accordance with the rules and regulations chosen by the parties. This position
is shared by English ‘law, which mandates the application of the “tailor-made”

clauses agreed by the parties with respect to the remedies available to the innocent
party following the other party’s breach. - In such context, the parties have agreed
to adopt the Regulanons together Wwith & mechanism for their application, which
are aset of private 'rules, consensually incorporated by reference” into an

AEnghsh law contract: “[f]hey ‘are mot ‘an alternative legal system but a set of

contractual terms -which the partzes explzcztly agreed by way of reference”. In

fact, by Article 18 of the Employment Contract, the Player and the Club agreed

that the ‘Regulations would" apply" ‘to the substantive as well as the procedural
aspects of any dispute between them. The Respondent finds comfort to such

- conclusion in §§: 44 46 of the Second CAS Award, which read as follows:

“44. The employment contract was a contmct between a club member of the F4,
which in turn is a member of FIFA, and a professzonal player, and is, therefore,
subject to the rules of FIFA, which are applzcable to any dzspute arising out of the
breach of that contract by one of z‘he pames

45. In any event,’ the employmen*l contract provides at Clause 3. ] 9 that the .

' Playerimust observe the “Rules”, which include the FIFA regulations according

to the c'ief nition of the “Rules” contaz’ned in Clause 1.1 of the contract. {...]

46 Accordzngly, Chelsea was enz‘ztled 10 dzrect its appeal at Mr Mutu in.order to
require him to accept the FIF4 ]urzsdzctzon to rule on the issue of sanction and of
compensatzon :
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Wrth respect to the quantrﬁcatron of darnages i.e. “the only.issue that [ J falls fo
be deécided” in this:arbitration, the Respondent states its case and challenges, as
“misconceived”, the Player’s ctiticisms of the approach taken by the DRC in the
Decrsron and the Player s arguments as to the proper approach to be taken

Under the first perspectrve 1t is the Club’s case that the compensatron is to be

_ quantified pursuant. to Article 22 of the Regulatlons and the “contractually

agreed” factors’ thérein contained, to ‘be considered taking into account the
national‘law concemed and the specrﬁcrty of sport, i.e. the factual context of the .
breach 1nclud1ng 1ts w1der sportmg ramifications.

In respect of the cntena set forth by Article 22 of the Regula’trons the Club refers
to the “[d]ecided DRC -and CAS authorities” and underlines, “infer alza that

- unamortised costs of acquisition of the player are always recoverable, “as a

minimum™: when they ‘were not awarded, it has been because no such costs have
been found to exrst The Club then apphes such criteria to the present case as

: follows

. i‘v. o the breach took place in the so- called “Protected Period” and durmg the.

:season in such circumstances “the damage is greater and 50 compensation
,fshould be grea"te’r and, the normal measure should not be reduced”

ii,  the Club is entltled as the Decision confirmed, to recover the unamortrsed
«costs of acquisition . of the Player. The Club, however, underlines that its
calculations of the unamortrsed costs (totalling EUR 19,382, 414 and GBP
"276 404) shghtly differ from those made by the DRC (that arrived at a.

. figure of EUR-17,173,990), because ‘the DRC took into dccount different

" costs, applied.a different amortisement formula and applied a different
exchange rate. More specifically, the Club includes in its acquisition. costs,
to be ‘amortised over the term of the Employment Contract, also. the
payments of the sohdarrty contributions due under the Regulations (EUR
1,012,500), of the “z‘ransfer levy [...] fto the Football League” (GBP
362,397), and the fees paid to its agents (EUR 1,700,000);

iii. the market value of the Player was"EUR 20,000,000: “[{1f nothing else, this
" value offers comfort that”-the surn “awarded [by the DRC] was justifiable
:on asecond baszs aswell as on the baszs of unamortised costs”;

1v the Club’s cost of replacmg the Player was EUR 22, 661,641, and the Club
mvrted the DRC to add a substantral sum by way of compensation to the
‘arnount of unamortrsed costs “to reflect the major expenditure reasonably
incurred by the Club in replacing the Player as a consequence of his
unilateral breach of z‘he [Employment] Contract”. Again, “this value offers
comfort that” the sum “awarded [by the DRC] was justifiable on a third
basis as well aS on the- baszs of unamorz‘zsed costs and the basis of the loss of
market value” ,

'v.. “while the DRC did not ultimately award the residual value of the contract
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75.

76.

L3 CAS can take comfort ﬁom these other bases of caZcuZatzon in'reaching
the concluszon that the award made was the mznzmum approprzate

Vi. among the other objectwe factors relevant to the case, the Club refers to the

amount of GBP 567,772.61 in “unrecovered costs incurred in the

o proceedzngs in this matter since 20057, plus CHF 133, 500 in “costs awards-

- made by the CAS in the First and Second CAS Appeals that the Player has

so far zgnored” In their’ respect “CAS is asked either to add these to the

compensatzon award or to make a separate order for costs”.

In other_wOrds, “deever one sets. about assessing Toss in the circumstances of
this case, one arrz'ves at a figure equal to or in excess of EUR 17,173,990”.

“The Club in thls connectlon submits that the’ Dec1s1on would not be materzally

different whether it applzed the contractually agreed measure”, 1.e. the criteria set

_in the: Regulatlons, “or the measure under the default provzszons of English law

absent such an express agreement” :
Asto the rule. on‘ remoteness under English law 'the Club submits that

i “it is. clear that when conszderzng the eﬁ"ect ofa unilateral and fundamental
. breach by a player durzng the protected period, loss of the unamortised
acquzsztzon costs is szely to happen in the ordznary course of thing[s]”;

ii. _zt isa fundamental prmczple of remoteness that What must be foreseeable is
the head of loss and not necessarily the detail, still less the degree”;

il “the level of the transfer fee '(while_ht'gh) was not so high as fo be beyond
- ‘reasonable foreseeabzlzty and ° [t]he Player does. not deny ‘that he was
aware that a very substantial transfer fee ‘was pazd by the Club beforé he
szgned the [Employrnent] Contract”;

iv. “the fact that the Player was'not a party to the contract [.. ] under which
the transfer fee was pazd is entzrely zrreZevant”

As to the rules on- causatz'on”; and “mz'ttgation” under English law, the
Respondent submits' that “the duty to' mitigate 'damages only arises after the
decision to accept the repudzatzon as discharging the contract is made”, and that

“the amount awarded by the DRC was not'a penalty because i reflected a genuine
pre-estzmate of the damage suﬁ%red by the Club”™.

Under ‘the’ second perspectlve the Club' states 1ts position wnh respect to the
Player’s ‘criticisms of the approach taken by the DRC to quantify the damages to-
be paid, inter alia as follows

i the;rema‘ining value of the Employment Contract was not awarded by the
DRC; |
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78.

il.

.

ii.

iv.

the costs of acqu1sxt10n of the Player remamed (im. part) unamortised because
'of the breach; ‘and it ‘was foreseeable -that the breach of contract by the
Player would lead to a proportmn of the fees. pa1d for him being
unamomsed

' the Club dld ot include the mgnmg-on fee in its calculation of unamortised
“costs: “[wlhile the DRC did include the whole of the signing on fee in
“unamortised costs, it also fazled to include other amounts that were

conSzderably greater than the amount of the signing on fee”;

‘ the DRC did not base 1ts award on any aspect of the specificity of sport

the DRC guldelmes are no more than non—bmdzng guzdance which reﬂect
the ]urzsprudence of the DRC’”

‘Under the thlrd perspectwe the Club criticizes the arguments advanced by the
Player with respect to the “proper approach” to ‘e taken to the quantification of

© compensation. More; specifically,;the Club denies that “there is any place for

‘reduction factors’ such as the seriousness of the infraction, degree of Player’s
Sfault, or the actions. of the Club”. In addition, “there is no room for some ex
aequo et bono deczszon not to award full compensanon :

The Club’s submissions can be'summarized‘ as follows v

i,

iii.

iv..

as to the Player’s argument that: the Club is “not an innocent party”, the
Respondent denjes that such allegation is a basis for the reductlon of the

eompensa’uon

as to the “suppased excessive. reacz‘zon of the Club and lack of ‘compliance

“with the oblzgatzon of avozdzng and/or reduczng the damage”, the Club

emphas1zes that, as a matter of Enghsh law, “[flhe employer is not required
to mitigate its loss before it elects to terminate the contract, but rather after
it has elected 1o do so”. In addition; the Club notes that the DRC has taken

into consideration the fact that the Club had elected to terminate the -
Employment . Contract, and  has therefore reduced the' compensation.

Finally, the Club describes as “unrealistic” the suggestion that it should
have affirmed the Employment Contract in order to retain the Player and to

- transfer his reglstrauon at the next transfer window, because the Player had
" to agree to the transfer, and a Wﬂhng purchaser had to be found;

as to the supposed simultaneo‘us responsibility of the Club” and . the

“supposed ‘illicit actions’ of the Club”, the Club emphasizes that it acted -
properly to defend its nghts stnctly followmg the FA rules and its policies
agalnst doping pracuces . A

as to. the fact ‘ghat the Player did‘net breach the Employment Contract to
move to another club, the Club submits that this circumstance does not
affect the losses it suffered as a result of the breach;
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81.

vi.

Vi

-as to the Club’s comphance ‘with English’ employment law, the Réspondent
‘alleges that it'is res fudicata that the Player breached the Employment
‘Contract and that the Club was entitled to terminate the Employment
:Contract: the. Player would have been dlsrmssed all the same;

‘as to the DRC’s fallure to place the Player on an equal Sfooting” with the
‘Club, the: Club refers to the prov1s1ons contemplatlng the Clubs’ right to
‘recover the unamortrsed acquisitioh ¢osts and to the fact that the new club,
;as a beneﬁc1ary of the Player s bréach, bears joint liability with the Player,

“[f]his greatly reduces the alleged risk of zn]ustzce claimed by the

E 'Player

“as to the submlssmn that the appropnate measure of compensatron should be

by reference to the seven—month suspension, the Respondent submits that by
this claim the Player seeks to re-open the argument that the Club -was
obliged to rmtrgate the damages by not exercising its elecuon ‘consequent
upon the breach to terminate the Employment Contract.

Finally, the Respondent challenges the EC law i issues ralsed by the - Appellant
The Respondent 1ndeed answers to such argument under several points of view.

First, the ‘Club submlts that the ralsmg by the Appellant of the EC law issues
constitutes “an abuse of the process of CAS” because ‘

i

ii.

i

it is late, as no reasonable early notice has been given to the Club and FIFA
of the Player $. attempt to stnke down the entu'e system created under the

_ Regulatrons

it is doing injustice to the parties to'this litigation, as based on assertion
only, since the Player has failed to-define any relevant iarket and give any

: partlculars of the alleged abuse of FIFA’S dommant position,

it is dorng 1n3ustrce to the part1es outside this litigation, by bringing a

“collateral attack” to the Regulatlons which ‘were the product of detailed
negotiations between the EU Commission and FIFA, with the involvement
of the Member Stadtes, in proceedmgs where neither FIFA nor the EU
Commission is a party. ‘

Second, the Club submit's that the Ap‘pellant’s argument based on unlawful
discrimination on the ground of nationality is “misconceived”, because -

1.

1l

“there can be. no question of discrimination because -a purely domestic
‘move between clubs‘ and a'’move between clubs belonging to different
national associations are materially di ﬂerem‘ and may properly be
regulaz‘ed in dzﬁ’erent ways’;

“there is no, dzﬁ?zrence in treatment on the ground of natzonalzty since the
Regulatlons apply without regard to natronahty, and, :
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83.

84.

i in any case, “there is no suﬁ‘iczently materzal di ﬁ"erence in treatment”
dependmg on whether a dispute is governed by English law or under the
Regulations, since under the Regulatxons due respect is to be paid to the
domestlc law '

Thlrd the Respondent challenges the Player s argument under Article 81 and 82
of the EC Treaty, by submitting, znter alza -that “there is nothing anti-competitive
in an‘employee being required to pay’ damages by way of ‘compensation’ to his
employer Jor a fundamental and unilateral breach of contract which has causeéd
the employer Joreseeable loss”. "The Club adds that “it is imperative to the
integrity of football that. it " operates within a system that- promotes the

" maintenance of contractual stability by penalzszng players who breach their:

contracts” indeed, a club that paid a substantial feeto a former club to secure the
services of a player may suffer ‘very severe financial consequences if that player

‘unilaterally breaches his contract. This risk, in 'the Respondent’s opinion, is an

aspect of the spec1f101ty of sport, which makes football ‘anomalous” in relation to
other 1ndustr1€s ‘

LEGAL ANALYSIS
Jurisdiction

CAS has jurisdiction to- decide the present dispute between the parties. The
jurisdiction of CAS, which is not disputed by either -party, is based in casu on
Article R47 of the Code and on Articles'62 and. 63 of the FIFA Statutes, in their
version in force when the appeal was filed- (hereinafter referred to as the “FIFA
Statutes™), which confirmed the correspondmg ‘provisions set out in the version of
the Statutes in force at the time the Dec1s1on was issued.

More speciﬁcally, the proVision‘s of th,e"}fFIFA Statutes that are relevant to that
effect in these proc‘eedings are the following:

i Article 62 [“Court of Arbzlraz‘zon for Sport (CAS)”]

“J . FIFA recognises the zndependent Court of. Arbzz‘ratzorz for Sport (CAS)
. :with headquartersin Lausanne (Switzerland) to resolve disputes

between FIFA, Members, Corzfederatzons Leagues, clubs, Players,
1+ Officials and licensed maz‘ch agents and players agents.

2. The provzszons of the CAS Code of Sports-Related Arbztration shall
- apply to the proceedings. CAS shall primarily apply the various
'regulatzons of F]FA and; addztzonally, Swzss law”." ,

ii. Amcle 63 [“Jurzsdzctzon of CAS’ 1

é‘].' Appeals agaznst final deczszons passed by FIFA’s legal bodies and
against deczszons passed by Confederatzons Members or Leagues
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88.

89.

- shall be. loa’ged wzth CAS wzthzn 21 days of notzf catzon of the decision
in questwn

2 Recourse may,o,‘nly be made to CAS after all other internal channels
have been exhausted.

3 CAS, deever, does noi);ivdecz;l with appeals arising from:
! (a) - violations of the Laws.of the Game;
' (b) sulpensions of up to four matches or up to three months (with
the exception’ of doping decisions);

(c) - decisions against which an appeal to an independent and duly
“constituted arbitration tribunal recogmsed under the rules of an
Assoczatzon or Confederatzon may be made.

4 The appeal shall not have a suspenszve ‘effect. The approprzate FIFA
- body or, alternatively, CAS may order the appeal to have a suspensive.

effect. [...]".

Appeal pfoceedings ;

,As thcse procecdmgs 1nvolve an appeal agamst a’ dec151on ina dispute relating to a

contract, issued by a federation (FIFA), whose statutes provide for an appeal to
the CAS, they are considered and trcated as appeal arbitration proceedings in a
non-dlsmphnary case in the meamng and for the purposes of the Code.

AdmlsSIblllty

The statement of appeal was filed by the PIaycr Wlthm the dcadhne set down in .
the FIFA Statutes and the Decision. No further recourse against the Decision is°
available within the structure of FIFA Accordmgly, the appeal is admissible.

Scope of the Panel’s review

According to Article R57 of the Code, the Panel has full power to review the facts
and the law of the case. Furthermore, the Panel may issue a new decision which

replaces the. dec151on challenged, or may annul 'the decision and refer the case

back to thc prev1ous 1nstance

Apphcable law

‘The questlon of what law is: apphcablc in the present arbltratlon is to be decided

by the Panel in accordance with the provisions; of Chapter 12 of the PIL, the-
arbitration bodies appomted on the basis of the Code being international arbitral

- tribunals having theit seat in Switzerland within the meaning of Article 176 of the
PIL. ; : ‘

Pursuant to Articl_c 1 87.1 of the.PIL,
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91.

92.

93.

94.

chosen by the partzes or, in the absence of such a choice, according to the law

- wzth whzch the case.is most closely connected”

4Art1cle 187.1 of the PIL constltutes the entire conﬂ1ct—of law system apphcable to

arbitral tribunals, which have their seat'in Switzerland: the other specific conflict-
of-laws rules contained in Swiss private international law are not applicable to the
determination of the applicable substantive law in Swiss international arbitration
proceedings (Kaufmann-Kohler - & Stucki, International Arbitration in
‘Switzerland, Zurich 2004, p. 116; R1gozz1 L’ arbitrage international en matiére de
sport Basle 2005, § 1166 et seq). : :

Two points should be-underlined with respect to Article 187.1 of the PIL:

1. it recognizes the traditional principle of the freedom of the patties to choose

the law that the arbitral tribunal has to apply to the merits of the dispute;

il.  its wording, to the extent it states that the parties may choose the “rules of .
law” to be applied, does not limit the parties’ choice to the designation of a
particular national law. ‘Tt is in-fact generally agreed that the-parties may
¢choose to subject the disputeito a system of rules which is not the law of a
State and that such a choice is consistent with Article 187 of the PIL
(Dutoit, Droit international privé suisse, Basle 2005, p. 657;-Lalive, Poudret

‘& Reymond, 'Le Droit de 1*Arbitrage interne et International en Suisse,
Lausanne 1989, p. 392 et seq.; Karrer, in Honsell/V ogt/Schnyder (publ.)
Kommentar zum schwelzenschen Privatrecht, Internationales Privatrecht,
Basle 1996, Art. 187, § 69 et seq.; see also CAS 2005/A/983 & 984, Pefiarol

- v/ Bueno, Rodriguez & PSG, § 64 et seq.). Itis in addition agreed that the
parties may designate the relevant statutes, rules or regulations of a sporting
governing body as the applicable “rules of law” for the purposes of Article
-187.1 of the PIL (Rigozzi, L’arbltrage 1ntemat1ona1 en matiére de sport,
Basle 2005, § 1178 etseq). :

This far-reaching freedom of the choice ef law in favour of the parties, based on

- Article 187.1 of the PIL, is conﬁrmed by : Artlcle R58:of the Code. The application

of this provision follows from:the fact that the parties submitted the case to the

'CAS. Article R27 of the Code stlpulates in fact that the Code applies whenever

the partles ‘have agreed to refer a sports related dlspute to the CAS.
Pursuant to Aftlcle R58 of the Code the Panel is reqmred to decide the dlspute

accordzng to the applzcable regulatzons and the rules of law chosen by the
parties or, in the absence of such a:choice, according to the law of the country in
which the federatzon association or sports—related body which has issued the
challenged decision is; domiciled or.according to the rules of law, the application
of which the Panel deems appraprzate In the latter case, the Panel shall give
reasons for its decision”. '

In the present case, the question is which “rules of law”, if any, were. chosen by
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i

the perties: ie.; _whether the parties choose the application of a given State law

and the role in such context of the © ‘applicable regulations” for the purposes of
Article R58 of the Code. The.issué is in fact debated between the parties: on one
side, the Appellant submits that English law finds exclusive application as a result
of a choice made by the parties; ‘on the other side the Respondent agrees that
English law apphes but submits that the parties -incorporated, by way of
reference, into the Employment Contract, the Regulatlons which therefore fall to

_ be applicable as. contractual content

In solvmg this questlon the Panel has to consxder the following provisions:.

i

i

iii.

v:

’ Artlcle 21 [“Jurzsdzctzon and Law”] of the Employment Contract, under

Wthh

“This comtract shall be, governed: by and construed in accordance with

i English law and the partzes submzt to the non excluszve Jurisdiction of the

Englzsh Courts

Article 18 [“Speczf city of Football”] of the Employment Contract, which

f ,prowdes that

I “T he partzes hereto conf irm and acknowledge that this contract[] the rights
: and oblzgaz‘zons ‘undertaken by the parties hereto and the fixed term period

thereof reflect the special relationship and characteristics involved in the
employment of football players and the participation by the partzes in the

‘game of football pursuant to the Rules and the parties accordingly agree

that all matters of dispute in relation to the rights and obligations of the

~ parties hereto ‘and otherwise pursuant: to. the Rules including as to

termination of this contract and -any- compensation payable in respect of
termination or- breach thereof shall be submitted to and the parties hereto

. “accept the Jurisdiction and all appropriate determinations of such tribunal
' panel or other:-body (including pursuant to any appeal therefrom) pursuant

to the provisions of and in accordance wzth the procedures and practices
under this conlract and the Rules”

Arncle 3.1.9 [“Dutzes and Ol)lzgaz‘zons of the Player”] of the Employment
Contract, spec1fylng that : ‘

“The Player agrees . ] to observe the Rules [ ]
the definition of ‘_‘Rules?’ in the Employment Contract as follows

“‘the Rules’ shall mean the statutes and regulatzons of FIFA and UEFA the
FA Rules the League Rules the Code of Practzce and the Club Rules” '

Artlcle 62 2 [“Court of Arbzzratzon for Sport (CAS)”] of the FIFA Statutes:

“.. CAS shall primarily apply the various regulations of FIFA and,
addztzonally, Swzss law
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In l1ght of the foregomg, the Panel remarks that it is common ground between the

parties that the Employment Contract is governed by English law, and that
therefore’ English law has to be" apphed to determine the damages due as a

‘consequence of the breach of such contract. Its Article 21, in fact, contains a

ch01ce of-law provision which is fully enforceable pursuant to Article 187.1 of the
PIL and Article RS 8 of the Code ~ '

’At the same trme the Panel finds that m order to determme the damages due as a

consequence of the breach of. the Employment Contract, also the Regulations fall -
to be applred The Panel is led to this conclusion by several factors:

i the parties referred in the Employment Contract to the Regulations, being

part of the “Rules” that
,- the Player agreed to comply with (Article 3.1. 9)

s  match ¢ z‘he special relatzonsth and characteristics involved in the
employment of, fooz‘ball players” (Art1cle 18, first part), and

o determme “all . maz‘ters of dzspute [..] including as to [..} any

: compensation payable in respect of [...] breach” which. the parties
agreed to submit to ‘the peculiar dispute resolutron mechanisms
referred’ to in Arncle 18 second part;

ii. the appeal is directed agalnst a decision issued by the DRC, and is based on
Article 62.2 of the FIFA Statutes, mandatrng the application of the “varzous
regulatzons of FIFA”;,

ii. the applrcablhty of the Regulatlons to the contractual dispute between the
Club and the Player has beetr endorsed by two' CAS panels, in the First CAS
"Award (at'page 9: “[..] this matter shall be decided in accordance with
FIFA Regildations and with English law [...]”) and in the Second CAS
" Award (at § 39: “[...] the Panel holds that the 2001 FIFA Regulaz‘zons are
applicable to deczde on thzs a’zspuz‘e”)

In light of the foregomg, the Panel concludes that this dispute has ‘to be
determrned on the ba51s of English law and the Regulatlons

The prov1srons set in the’ Regulatrons which appear to be relevant in this

-arbltratron are the followmg

i Artlcle 21.1:

“(a) In the case of all contracts szgned up to the player s 28" birthday: if
there is unilateral breach without | Just cause or sporting just cause during
the first 3 years, Sporis: sanctzorzs shall be applied and compensation

payable /.. ]” b
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102.

ii. Article 22'" s :

. “Unless speczf cally prowded for in tke contract and wzthout prejudice to

| the provisions on training compensatzon laid down in Art. 13 ff]

" compensation for breach of contract (whether by the ‘player or the club),

shall be calculated with due respect to the national law applicable, the

specifi icity of sport and all ob]ecz‘zve crzterza whzch may be relevant to the
case, such as:

(]) Remuneratzon and other benef ts under the exzstmg contract and/or
the new contract, : :

(2) Length of time remazmng on the exzstzng contract (up to @ maximum of
' 5 years) »

(3) Amount of any fee or expense paid or mcurred by z‘he former club,
- amomsed over the lengfh of the contract

(4) " Whether the breach occurs during the periods def ned inArt-21.17.

In thls context, the Panel does not find it necessary to examine in general terms
whether the Regulatrons to the extent they define the financial consequences of

the breach-of a contract, are contrary to EC rules prohibiting discrimination on the

ground of natlonallty or anticompetitive practices, so that their apphcatron has to
be immediately d1scarded without further consideration. Even though a CAS.
panel is not only allovVed but also ‘obliged to deal with the issues involving the

- application of EC law, as corfirmed by the Swiss Federal Court (ATF 132 1II
399) and CAS jurisprudence (CAS 98/200, AEK Athens and SK Slavia Prague v/
- UEFA), this Panel finds it moreé proper to consrder the EC law issues raised by the

Appellant (§ 50-56 above) in concreto, while examining the appl1cat10n to .this
dispute of the relevant provrsmns of: the Regulatmns

In the 'same context, the Panel Gan leave _the.q,uestlon open .as to whether the

Regulatlons apply as govermng rules” or as “contractual content”. In fact, the
Panel underlines that the concurrent application of English law and the
Regulat1ons with respect to compensatlon for breach of contract is allowed not
only on the basis of the relevant conflict of law provisions (§§ 89, 93 above), but
also by each of those:sets of rules. Actually

i Enghsh law allows the partles to a. contract to specify in therr contract the
remedy avarlable to the 1nnocent party followmg the breach of the other

phrty;

i Article 22 of the Regulatrons mandates ‘due respect to the national law
applzcable in the calculatmn of compensatmn for breach of contract.

The ments of the dlspute

The Appellant in thrs ‘arbitration is challengmg under several perspectrves the
Decision that ordered» him to pay the Respondent the amount of EUR 17,173,990:
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cnt101sm against ‘the Dec151on is based on Enghsh law, EC law and. the

~Regulat1ons The Respondent; on the other hand, is asking that the measure of the

compensatlon awarded by the DRC be conﬁrmed

“The Panel emphas1zes that, in its evaluation of the. ments of the dispute, it is

bound in at least two relevant dlrec’uons

In a first direction, the Panel notes. that'it is bound to observe the limits of the
 parties” motions. ‘ Even though, according to Article R57 of the Code, the Panel
" has full power to review the facts and the law of the case, the arbitral nature of
'CAS proceedings obliges the Panel to demde all claims submitted, but at the same
time prevents the Panel from grantmg more ‘than what the parties are actually
asking for

In a second dJrectlon then, the Panel i is bound to observe the decisions passed
between the parties” that have a res iudicata status, decisions which include the
First CAS Award and the Second CAS Award. As'aresult, and for instance, this

‘Panel cannot review, because it is finally settled, the question whether the Player’s

admitted use of cocaine constituted a unilateral breach without just cause of the

" Employment Contract, that in such context it was immaterial whether the Player

wished the Employment Contract to continue notwithstanding his breach, that the

 Club is entitled to seek compensation for the Player’s breach, and that the DRC

had Junsd1ct1on to hear the Club’s clalm for compensatlon

In such framework the questlon that has to be exammed in this arbltratton relates
to the. measure of the damages, if ‘any, that the' Player has to pay the Club as a
result of his breach 6f the Employment Contract.

Argument, in fact is made in thls arbitration with respect to the quantification of
damages ‘made by ‘the DRC following  the final finding that the Player had
breached the Employment Contract. More specifically, the parties disagree with
respect to the criteria that have to be observed in such exercise.

The DRC, actually, awarded compens:atlon in favour of the' Clhib, in the
mentioned amotinit ‘of EUR 17,173,990, on the basis of Article 22 of the
Regulations. Under: such provisior the: followmg elements have to be taken into
account L :

1. the national law applicable; E

il the spectﬁmty of sport;

iii.  other Ob_]eC'EIVG cntena wh1ch mclude

¢ the remunera‘uon and other beneﬁts under the existing contract and/or
~ ' the new contract, ‘

° the length of time remalnlng on the existing contract,
o :the amount of any fee or expenses pald or incurred by the former club,

amorttsetl over the length of the contract, and ;
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: ‘o - whether the breach occu:cred m the so- called Protected Penod

109, In its: Dec131on the DRC dlscussed the vanous criteria mentloned in: Artrcle 22 of

110.
111

112.

113.

ithe Regulations; _but ‘eventually quantified the damages by calculating only the

-.amount of the unamortised costs of acquiring the services of the Player: it added

EUR 16,500,000 (unamortised portion 'of the transfer fee paid to the Former
Club), EUR 307,340 (unamortised: portion of the sign-on fee), and EUR 366,650

. (unamortised portion of the fee to the Agent), and therefore set the total amount at

EUR 17,173,990 (equal to EUR 16,500,000 + EUR 307,340 + EUR 366,650).
The DRC, in fact, decided not to take into account for the determination of the
damiages ‘the amounts already paid by the Club to the Player (being the

© consideration for ‘the services rendered) or the remaining value of the

Employment Contract. At the same’ time, the DRC .considered that' no
modification of the amount so deterrnlned had to be made on the basis of thev

speczf czz‘y of sport’ ?

The ﬁrst (and foremost) question that tlns Panel has to analyse in llght of the
parties’ requests, is therefore whether the quantrﬁoatron of damages, as granted by
the Decision, finds' a sufficient legal basis in the applicable rules, i.e in the

_ Regulat1ons and in Englrsh law.

The Panel, 1ndeed finds that the deternnnatron of the amount of the compensatlon

that.a player breaching an employment ‘contract has to pay can be based on the-
unamortised acquisition costs, and that 'such operation is fully consisternit VVlthv
Axticle 22 of the Regulatmns and with EnghSh law.

Under the, first po1nt of VICW,:ihe Panel note‘s that the award of. compensation on
thée basis of the unamortised acquisition costs is not only explicitly provided by
Atticle 22 - of the. Regulations, but also consistently upheld in the CAS
Jurrsprudence (CAS 2003/0/482, Ortega; CAS 2008/A/1519, & 1520, Matuzalem;

principle found to be “reasonable” also in CAS 2007/A/1298, 1299 & 1299,

Webster, even though the. Panel found that such criterion could not be applied
because the player had remarned with the. club in questron for a period longer than-
the nntlally agreed contractual term in other words, because the acquisition cost
had alr;eady been amortrsed over the 1n1t1al term of the contract)

Under the second pomt of view, the Panel agrees with “the Respondent’ _
submrssron that the award of compensatlon on the basis of the unamortised
acqu151t1on costs.is cons1stent with, English law, which allows compensation for

~ the costs incurred by the innocent party in reliance on the promised performance,

but wasted because. of the other party’s breach of contract. In this dispute, the
Club is seeking compensation for the costs it incurred, but were wasted because of
the Player’s breach of the Employment Contract. Such costs include the transfer
fee paid to-the Former: Club as well.as all other related costs incurred by the Club -

"in order to secure the Player s services. Had the Employment Contract continued

until the ordinary expiration of its term, the Club would have enjoyed the services

of the Player and have been in a pesition to amortise such costs over the entire

contract term; or; had the Employment Contract not been terminated because of
the Player 'S breach (on this pornt see also § 116 below), the Club could 1n ‘the
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alternatrve have transferred the - Player for a fee voluntanly settmg -off the

‘ unamortlsed portron of the acqursruon costs

Such conclusron is not 1n the Panel’s oprmon precluded by the Enghsh law rules ’
on remoteness causatron and rmtrganon of damages

As to remoteness the Panel notes that the loss suffered by the Club ie. the

-impossibility to amortise over the contract term the acqulsrtlon costs or to transfer
 the Player for a fee,iwas not an unusual type of loss: on the basis of. Article 22 of
~ the Regulations, . ‘the DRC practice and the CAS jurisprudence, in fact, said loss

was (or could have been) at the time of conclusion of the Employment Contract in

the reasonable contemplation of the parties not an unlikely result of the breach. In

addition, it is to be noted that for a damage not to be too remote, the parties need
have contemplated the “head” of damage, and not the “extent” of that loss. And it
is a standard practice that transfer fees are paid: actually, the Player-did not deny -
his knowledge of the fact that the Club'had paid the Former Club a substantial -
amount of money for his transfer. In this context, the fact that the Player was not

party to the Transfer Contract and had thérefore not determined the amount of the

transfer fee, or the other expenses incurred by the Club in connection with the.
‘acquisition of the Player (on Wthh compensatron is calculated) is entirely
: .'1rrelevant C : :

As to causatron ‘and rmtlgatron of damages the Panel remarks that, contrary to the

: Appellant’s submissions, the damages were caused by the -Player’s breach-leading

to. the termination of the Employment Contract, and that the Club’s claim for -
compensation of its “reliance expenditurés” is not precluded by the Club’s choice
to terminate the Employment Contract for the Player’s breach. The Panel, in fact,
acknowledges that the English rules on:mitigation do not apply to the innocent
party’s-choice between the different remedies available to him following the other
party’s breach of contract, i.e. between termination or affirmation of the contract.

" The duty to mitigate: damages: only arrses after the decision to terminate the

 contract (by acceptmg its repudratron) or to treatiit as still binding, is made. Asa

~ result, ‘the Club = as confirmed in the final First CAS Award — had the right to -

117.

118.

terminate the Employment Contract because of the Player’s breach without just
cause and still keep the right to compensatlon for the costs incurred relying on the

- Player’s promised performance. In the same way; the Club was not required to try

to ‘transfer- (for a:fee) the Player: before exercising its right to terminate the
Employment Contract: indeed, a transfer of the Playér would have been subject to
finding a willing purchaser, to an‘agreement on the transfer conditions and to
obtaining the Player s: consent; in addition, -as pointed.out by the Respondent at
the hearing, such attempt could have been construed as an implied affirmation of
the Employment Contract thereby depnvmg the Club of the optron to termmate it.

Even though n hght of the above the Panel: conﬁrms the DRC decision to
determine compensat1on on the basis of the unamortised compensation costs, the
Panel does not agree w1th the actual calcula‘uon rnade by the DRC.

The Panel in this respect notes that the DRC, while con31der1ng the amount of the
fees and expenses pard or 1ncurred by the Club, amortlsed over the length of the
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Employment Contract, assnmed that the'Employment Contract was for a term of 5
years;, corresponding to 60 months, and that the termination occurred when 44
months of the contract term had remained. As a result, the DRC calculated the

iunamortised. portion of the relevant expenditures (see § 109 above) by d1v1d1ng

their total amount by 60 and multlplymg the result by 44, as follows:
s ‘astothe trans_fer fee, the DRC detemnned its amount as EUR 22,500,00 and
‘made the following calculation: - '
22,500,000 : 60'= 375,000
: 5375 OOO X 44 = 16 500, OOO

. _ :;as to the 51gn—on fee, the DRC determmed the amount paid as GBP 330,000

: %and made the followmg calculat1on
__ '330 OOO 60 = 5 500
5 500 x 44 = 242 000
. h as to the Agent’s fee, the DRC determmed the amount pald as EUR 500,000
" and made the following (rounded) caloulatlon :
‘500 000 : 60 - 8,333 '
' 8 333 x44 = 366 652

Indeed contrary to the DRC ﬁndlngs the Panel notes that the Employment
Contract had a term starting on 11 August 2003 and expiring on 30 June 2008: it

: _therefore was to haye lasted 58 5. months and tiot 60 months. The unamortised

portlon of the relevant expendlture therefore has to be calculated by dividing its
total amount by 58: .5 (not by 60) and multrplymg the result by 44. In addition, the

.Panel ﬁnds that the DRC did not cons1der n its. calculatlons the correct amounts

of the acqu1s1t1on costs sustalned by the Club

Asa result of the above the Caleula’nons ‘made by the DRC with respeot to those
costs cons1dered in the Decision- must be revrsed as follows

i as to the #an‘sfer fee paid to the Former Club, the Panel finds that the

amount of EUR 22,500,000 has to be divided by 58.5, resulting in EUR
384,615 to be: ‘miultiplied by 44, The non—amomsed portion of the transfer
fee therefore amounts 1o EUR 16, 923 060; "

©iis asto the fee pazd to the Agem‘ the DRC apphed its amort1sat1on formula to

‘the entire amount indicated i 1n the’ Employment Contract, i.e. EUR 5 00,000.
The Club, however submits < and the Panel agrees — that, as a result of the
early termination of the Employment Contract, the Agent was pa1d only
EUR 200,000 Such amount has to be divided by 58.5, resulting in EUR
3,419 to be multiplied by 44.” The non-amortised portion of the fee paid to
"the Agent therefore arounts to EUR 150.436;

1il: ‘as to the sign-on 1 fee, the DRC apphed its amortisation formula to the entire

amount mdlcated in the Employment Contract, i.e. GBP 330,000. The Club,

BT
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~ however, subrmts — and the Panel agrees — that, as a result of the early
' termination of the Employment Contract, the sign-on fee was paid only in -

‘the .amount of GBP 132,000, correspondmg to two annual instalments.
“'‘Such amount has to be divided by 58.5, resulting in GBP, 2,256 to be
* multiplied- by 44, The non—amort1sed portion of the 51gn-on fee paid
' ‘therefore arnounts to GBP 99 264 ,

In addltlon to the above the Panel ﬁnds that also additional 1tems of the
acqurs1t1on costs have to be considered i in the determination of the compensation
on the basis of their unamortlsed portlon as sustained by the Club and recoverable
accordmg to the CAS case. law (CAS 2003/0/482 ‘Ortega; TAS 2005/A/902&
903 Mexeés): :

i.  the Club paid EUR 1,012, 500 as solldarzty contribution due under the

Regulations. Such amount has to:be divided by 58.5, resulting in EUR
17,308 to be multiplied by 44. The non-amortised portion of the sohdanty
contnbu’uon payments therefore amounts to EUR 761.552; A

ii. - the Club pald GBP 362 397 as z‘ransfer levy. Such amount has to be divided
by 58.5, resultmg in GBP 6,195.to be mult1phed by 44. The non-amortised:
portion of the transfer levy therefore amounts to GBP 272,580;

iii. the Club pa1d EUR 1,700,000 as fees to its agents. Such amount has to be
divided by 58.5,:resulting in EUR 29,060 to be multiplied by 44. The non-
amortised portion of the -fees paid by the Club to its -agents therefore
amounts to EUR 1.278.640.

The P_anel notes that the unamortised portion of all. acquisitions costs, as
determined- above (§§' 120-121), totallmg EUR 19,113,688 and GBP 371,844,
exceeds the amount :set by DRC, i.e. EUR 17,173,990. As a result, taking into
account the relief requested by the Club, which seeks compensation in the amount
already awarded by‘*the DRC, there is no need to consider the other criteria
indicated in Article 21 -of the Regulations, and the damages to be paid by the
Player, ‘even if determined as a result of calculatlons different from those made by
the DRC, have to be conﬁrmed in the amount of EUR 17,173,990.

The amount SO determmed cannot be cancelled or reduced on the basis of the
Appellant’s submlss1ons Lo

Tlre Appellant in fact, mvokes in this arb1trat1on several reasons for which, in his '
oplmon no compensat1on has to'be pald

Under a ﬁrst perspectwe in fact the Appellant challenges the criteria, set by the
Regulatlons and applied by the DRC in the Decision to award compensation, as
contrary, under several po1nts of v1ew to EC rules

The Panel prellmlnarrly notes, in this: respect, that the Appellant’s submission
under EC law, even if upheld, would in any case not lead to an award discharging
him of any obl1gat1on to pay damages to the Club. The effect of an award finding
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" the Regulatrons or the procedures Whereby they are applied at the FIFA level, to

“be contrary to EC‘law would 'in fact.lead only to the conclusion that damages

cannot be assessedi ‘on the basis of the. Regulations, and would leave the question
open for the determination of the damages on the basis of English law only. And
in this respect the Pamel has already confirmed that the. determination of

" compensation on the basis of the wasted acquisition costs is fully consistent with
“English law. In other words, should the FIFA dispute resolution system bé found

© . contrary to EC rules the obhga’aon of the Player to pay damages, as determined in

127.

128.

129..

130.

the proper forum, would remain unaffected. In the same way, even should the
Player’s submissions be accepted -the amount of compensation to be -paid,

‘determined on-the basis of Enghsh law only, and not pursuant to the'Regulations,
* ‘would remain the same. :

In any .case, the Panel does not agree; “with the Appellant and finds that. the
Regula‘uons as apphed in the dispute between the Club and the Player on the
basrs of the FIFA d1spute resolut1on system are not runmng agalnst EC law.

First’ the Panel does not find that the appl1cat10n of the Regulations to the Player
for the determination :of the’ damages payable as-a result of his breach of contract
constitute a dlscnminatory measure based on nationality, prohibited by Article 38
of the Association; Agreement Indeed, the Regulations do not consider the

-nationality of the player involved as the element triggering their application to the

exclusion of domestlc rules: the Regulations, in fact, according to their Preamble,
consider in general terms “the status and' eligibility of players, as well as [...] the
rules applicable wfrenever players move between.clubs belonging to different
hational associations”, irrespective of the players’ nationality. The Regulations
would have applied; also to an English player movmg abroad followmg a breach
of his contract with ¢ an Englrsh team

Second the Panel does not agree with the Appellant’s submission that the
Regulations, to the ‘extent they impose the payment of damages for breach of
contract, set the procedure for the FIFA adjudication in that respect and link the
determination of such damages-to the unamortrsed portron of the acquisition costs,
are contrary to the EC rules prolnbltmg anti-competitive practices.

The Panel, in fact, finds that the oblrgatron 1mposed by FIFA on clubs and players
to-pay damages in the event of breach of contract is. not the result of a decision of
an undertaklng which may affect trade between Member States and which has-as
its object or effect the prevention, restriction or distortion of competition within
the common. markef, or an abuse by one undertaking of a dominant position
within'the’ common market, or in a substantial part of it, affecting trade between

“Member States. Indeed the Regulat1ons confirm only the binding force of

employment contracts, according to the principle “pacta sunt servanda”, well
known in all domestic'legal systems and’set the substantive and procedural rules
detemnnmg the consequences of ‘the breach of such contracts in a manner
consistent with domestic law. The obligation to pay compensation, in other words,
is the counterpart of the binding force of the contract, and does not imply an
unlawﬁll restriction . of competition. The circumstance, then, that substantial .
acqu1srtron costs 1mply the payment of large compensatrons in the event of breach
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' by the players is, m this context, only the result of the application of general rules, -
-allowing- for compensatron of wasted expend1tures the larger the damage, the
. greater the compensatron ‘

i

.‘Fmally the Player cannot mvoke the EC rules on the ﬁeedom of movement :
‘withih the common market to avoid payment of compensation. Such rules, in fact,

do not apply to-the Player, who, at the time of the breach, was not a EU citizen

-and the Association Agreement does not provide a freedom of movement within .
‘the EC for Rumanian citizens. In addition, the movement of players within the

common market is not prevented: players are free to move, but remain obliged.to .

‘compensate the damage they cause, in a measure, set in the Regulations,

consistent with ‘the general pnn01ple of contract: law and proportlonal to the
damage caused.

The Appellant in order to’ have the Decision entirely set aside, invokes some
principles of Enghsh law, under which a contractual clause can be treated as an
unenforceable penalty clause when it does not represent a “genuine pre-estimate
of loss”and is oppresszve

Contrary to such subnnssron the Panel ﬁnds that the reference in the Regulattons. :
to the determination of the. compensation on the basis of the - upamortised
acquisition costs is not oppressive, to the extent it reflects in casu the principles of-

English, which allow: compensation for the actual costs incurred by the innocent
party in reliance on the pronnsed performance but wasted because of the other

party s breach of contract

The Appellant ﬁnally, invokes addltlonal grounds Justlfymg, in his op1n10n the
reduction of the amount of the compensation to be paid. The Appellant, in-fact, -
submits that he did not breach the Employment Contract to join another club, and
that the Respondent shares co-respon51b111ty in the termination of the Employment
Contract and the financial consequences of such termination, because it made
illegal. private doping; controls’ targeting the Appellant, let the Appellant without
any assistance while he was going through a difficult personal’ and family
situation, held a rneetmg with the Appellant without informing him that he was -
attending a disciplinary hearing, unlawfully attempted to interfere and obstruct the
Appellant’s possibility to find a new clubl opted for the immediate termination of

~ the Employment Contract and by domg s6 caused more damage.

135.

4”

The Panel does not’ agree Wlth the Appellant and notes that any and all issues
relating to the circuriistances concerning the termination of the Employment
Agreement had no impact on the extent of the damage sustained by the Club and
have been finally settled, as a result-of the First CAS Award: the Player was found
respons1ble of breach 'of contract (§ 105 above) the Appellant, therefore, cannot
maintain now — even for the limited purposes of the quant1f1cat1on of the damages
~ 'that the Resporident shares co-responmsibility in the termination of the
Employment Contract, .or that the. termination of the Employment Contract

. “caused more damages” (on the point also § 116 -above). In the same way, no

relevance has to be given to an alleged unlawful attempt of the Club to obstruct
the Appellant s p0851b111ty to find a new club Such behaviour, if duly proved,
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: Would provrde the Player w1th a separate cause. of action against the Club to be

pursued in the appropriate forum but:i in any case would not affect the Player’s
obhgauon to face the- ﬁnancral consequences of his breach.

The Appellant subrmts also that in the calculation of the damages account should
taken of the fact that by terminating the Employment Contract, the Appellant had
the advantage of avmdmg the payment of the remuneration to -a player that was
not playmg :

The Panel does not agree with the Appellant’s submission and notes that the issue
has already been taken into proper account by the DRC; that on one side
acknowledged the femaining value of the Employment Contract (calculated by
reference to'the outstandmg salary payable until the expiration of its term), on the

“other side. decrded not to add it to the compensation payable, because it considered

that the Club, by tetmiinating 1 the Employment Contract, had mitigated its damage
and avoided the payment ‘of the salary otherwise due under the contract. In other
words, the -amount”of the salary unpaid as a result of the termination of the
Employment Contract has already been deducted by the DRC from the
compensat1on payable and cannot be deducted a second time. .

The Panel therefore is-bound to conﬁrm the amount of damages awarded by the

DRC on the basis of. the “amount of any fee or expense paid or incurred by the

former club, amortised over the length' of the contract” (Article 22(3) of the -
Regulations). No réductionis alldwed on the basis of the other relevant criteria
set in the Regulations: the measure' ‘of darnages awarded by the DRC is consistent

with the national law apphcable the breach'occutred in the Protected Perrod Wlth

nearly four years remamrng on the ex1stmg contract.

With reference to the speclﬁcrty of sport ‘then, the Panel notes that, in its respect,
it has to take into consideration the specrﬁc nature and needs of sport when
assessmg the circumstances of the disputé at stake, so to arrive to a solution which
takes into account not only the interest of players and clubs, but, more broadly,
those of the whole football community (CAS 2007/A/1298, 1299 & 1299,
Webster; CAS  2007/A/1358, Pyunik; ‘CAS’ 2007/A/1359, Pyunik; CAS
2008/A/1568 Mica; CAS 2008/A/1519 & 1520, Matuzalem). In this context, the

‘Panel finds that the specificity of sport does not allow a reduction of the
: compensatlon as determined by the- DRC: much to the contrary, the breach of the

Player caused substantlal damages to the Club, that, on top of- the wasted
acqulsrtlon costs; also lost the sportmg benefit of the Player s services.

In summary, the measure of compensatron awarded by the DRC has to be
conﬁrmed -
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Conclusmn

The Panel holds that the appeal brought by the Player is to be dismissed and the
measure of damages, including interest thereupon (startmg 30 days after the.
notification of the Décision), as awarded by the DRC, is to be confirmed. All
other prayers for relief submitted by the parties are to be dismissed.

COSTS
Arucle R64. 4 of the Code prov1des that

YAt the end of the proceedzngs z‘he Court Office shall determine the final amount
of the cost of arbitration, which shall include the CAS Court Office fee, the
administrative costs of the CAS calculated in accordance with.the CAS scale, the
costs and fees of the arbitrators calculated in accordance with the CAS fee scale,

a ‘contribution towards the expenses of the CAS, -and the costs of witnesses,
experts and interpreters. The final account of the arbitration costs may either be
zncluded zn the award or commumcaz‘ed Separately to the partzes

Art1cle R64 5 of the: Code prov1des that

“The arbztral award shall determzne which party shall bear the arbitration costs
or in‘'which proportion the parties shall share them. As a general rule, the award
shall gram‘ the prevailing party a contribution towards its legal fees and other
expenses incurred.in connection with the proceedings and, in particular, the costs

of witnesses and. interpreters.: When granting such. contribution, the Panel shall

take into account the outcome; of the proceedmgs as well as the conduct and the

financial resources of the partzes : P ,

Havmg taken nto account the outcome of the arb1trat1on the Panel is of the view

that the Appellant should bear the, costs: of the arbitration, as calculated by the

CAS Court Office. At the same time, and for the same reason, taking into account

* also.the conduct and financial resources of the part1es, the Panel finds it to be fair

that the Appellant pays a contribution, determined in the amount of CHF 50 ,000
(fifty thousand Swiss Francs) to the:Respendent, towards the expenses incurred by

. him ini connectlon w1th these a;rbltratlon proceedmgs
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ON THESE GROUNDS

" The Cdurt_.(;f Arbitration for Spoﬁ rules t'hat:_:

1. ‘The appeal filed by the Mr Adnan Mutu agamst the dec131on 1ssued on7 May -
‘ 2008 by the Dlspute Resolution Chamber of the FIFA Players’ Status Comrmttee
is dlsrmssed :

2. Mr Adrian Mutuis ordered to pay to Chelsea Football Club L1m1ted the amount of
EUR 17,173,990, plus interest of 5% p a. starting on 12 September 2008 until the
effectlve date of payment.

‘ 3. The costs of the arbitration, to be determined and served to the parties by the CAS
Court Office, shall be borne by Mr Adrian Mutu.

4. Mr Adrian Mutu is ‘ordered,to pay; CHE 50,000 (fifty thousand Swiss Francs) to
Chelsea Football Club Limited as a contribution towards the legal and other costs
incurred in connection with these arbitration proceedings.

5. All other prayers for relief are disnﬁssed. '
Lausanne; 3] July 2009
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