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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-24486-cv-SCOLA

UNITED STATES OF AMERICA
ex re. MARC OSHEROFF,

Plaintiff-Relator,
V.
MCCI GROUP HOLDINGS, LLC,

Defendant.
/

ORDER GRANTING IN PART RELATOR’'S MOTION TO
ENFORCE SETTLEMENT AND DECLINING TO ADOPT
MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

THIS MATTER is before the Court ondiReport and Recommeéation [ECF No. 163]
regarding Relator’s Motion to Enforce Settlath¢ECF No. 130], issuetdy Magistrate Judge
Ted E. Bandstra on December 19, 2012. Relator @ateeroff (the “Relator”) filed objections
[ECF No. 167] to the Report and Recommeimta to which Defendant MCCI Group Holdings,
LLC (“MCCI”) responded [ECF M. 173]. The Government also filed a statement of interest
[ECF No. 176], and the Relator filed a repCF No. 183] addressing both MCCI’s response
and the Government’'s statement of interest. Upon considering these submissions and other
pertinent portions of the recqrthe Court declines to adoptettMagistrate Judge’s Report and
Recommendation and finds that the settlement between the Relator and MCCI should be
enforced. The Court nevertheless assumespwitdeciding, that th&overnment should have
an opportunity to consent tostdnissal based on the settlement. If the Government does not

consent, the Court will proceed to d#eiwhether such consent is necessary in a declined case.

Introduction
This case is gui tamaction brought by the Relator against various healthcare entities,
including MCCI, pursuant to the False Claims Act, 31 U.S.C. § #28g. On September
28, 2012, the Court awarded dismissal to the ditefendants, finding that the Relator’s claims
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were barred under the statute. Meanwhile, ME€@quest for dismissal was denied as moot
because the Court was told that MCCI andRe&tor had settled at mediation on May 24, 2012.

On that date, all the parties participated in mediation with former Department of Justice
Attorney Stephen D. Altman. While the meda was unsuccessful as to several Defendants,
the Relator was able to reach an agreement M@ECI. The terms of the settlement were set
forth in a handwritten “Memo of Understandi” executed by the pa&t and their counsel,
which stated as follows:

MEMO OF UNDERSTANDING

The below parties have agreed to resdheir claims in this action against
each other on the following terms:

1. MCCI will pay the United States $1.6 million within 14 days of court
approval of the dismissal.

2. MCCI will pay relator’'s counsel $300,000 in attorney fees and costs
within 14 days of dismissal.

3. The parties will execute a settlement agreement that will include mutual
releases, and a statement that ther@asadmission of liability and that the
settlement is for economic reasons.

4. Relator reserves all righagainst all other defendants.
5. MCCI will not object to any relator share amount up to 30%.

SeeMemo of UnderstandiniECF No. 130-1].

On June 8, 2012, both parties filed notices tifesment with the Court, representing that
they had reached aull settlement” and would be seeking dismissal upon consent of the
Government.SeeNotices of Settlement [ECF Nos. 107, 108nphasis supplied). Both parties
were operating on the assumption that the Govemhimed to approve the settlement pursuant to
the False Claims Act, 31 U.S.C. § 3730(b)(Which provides that fin actions “may be
dismissed only if the court and Attorney General give written consent to the dismissal and their
reasons for consenting.” Thus, the parties subniitie@ssential terms of their settlement, as set
forth in the “Memo of Undetanding” to the Departmeff Justice for Approval.

On August 13, 2012, the Government notified thetigs by email of its‘consent to
the offer of compromise of $1.6 million to resoliRelator’s claim against MCCI,” with “a
25% Relator share of that amount” going to Osher&@eeGov't Settlement Approval Email
[ECF No. 130-3]. The Governmeméquested that the partiérward a draft settlement

agreement for [its] review,” and “suggest[edptiithey] refer to recent False Claims Act



settlement agreements with the government to ensure that all applicable provisions are included
in the agreement.” See id. On August 15, 2012, the Relator notified the Court of the
Government’s preliminary approvaeeNotice of Preliminary Aproval [ECF No. 123].

Subsequently, Relator sent MCCI a draft afformal settlement agreement, using
language from the Government's sampkipng with a draft stipulain of dismissal.

On September 13, 2012, MCCI returned a redlinversion with its suggested revisions,
inclusions, and deletionsSpecifically, MCCI sought the inclusion of exculpatory language as to
its motivations for settlement, and the deletios@feral provisions stating that the Government
was not releasing it from potentiadiministrative sanctions, tax liatigs, and criminal charges.
MCCI also redlined certain provisions bagint from attempting to charge back to the
Government any “unallowable costs” stemmingm the settlement (the “unallowable costs
provision”), and a statement concerning the potetdia treatment of the settlement (the “tax
neutrality provision”).

Relator accepted MCCI's proposed changes, and pvepared to present them to
the Government. While the agreement wgpasently never formally presented for the
Government’s approval, the Government haglenalear in its submissions on the motion to
enforce that it will not consent to the satient agreement without the inclusion of the
unallowable costs and tax nelitsa provisions. No party,ncluding the Government, has
indicated that MCCI’'s proposed changes to the drattldvbe unacceptable in any other respect.

On September 28, 2012, while the parties vesidhanging versions of the final language,
this Court entered its order dismissal as to the other Defendants. On October 1, 2012, the
Government emailed the parties, stressing tlsatonsent to the settlement was contingent on
review of the final agreement to ensure tbattain standard prov@ms were incorporated
therein. That same day, MCCI s&wlator a letter stating that after reading the transcript of oral
argument at the dismissal hearing, it was “shodkedee [Relator’s] assertions to the Judge.”
SeeMot. to Enforce [ECF No. 130-14]. MCCI alsmilaterally declaredh the letter, without
explanation, that “[i]t is evident that weannot agree on the proper language for a final
settlement stipulation and adfior offers are withdrawn.”See id. At that time, it appears the
draft agreement had not yet been préseto the Government for approval.

In response to MCCI’s October 1, 2013 letieRelator moved to enforce the settlement.
Thereafter, this Court referred the mattey the Magistrate Judge for a report and



recommendation. After a hearing, the Magisttatdge issued an ordescommending denial of
Relator's motion. According to the Magistrabadge, “a binding settlement agreement between
Relator and MCCI was not reached due to the raito meet the condition precedent that the
agreement be approved by the Attorney Geneld&ER&R [ECF No. 163] at 9.

Legal Standard

The district court may refer a pending nootito a magistrate judge for “proposed
findings of fact and recommendations” as to dispositiSee28 U.S.C. 8§ 636(b)(1)(B). After
the magistrate judge issues the proposedirigs and recommendations, the parties are given
fourteen days to filevritten objections.See28 U.S.C. 8§ 636(b)(1). Whenever any party files
such objections, the district court must conduateanovoreview of the record with respect
to the challenged issuesSee LoConte v. DuggeB847 F.2d 745, 750 (11th Cir. 198&ge
also 28 U.S.C. § 636(b)(1). “As the use of the phrdsenovoimplies, the district court’s
consideration of the [objected-to issue] must be independent and based upon the record before
the court.” LoConte 847 F.2d at 750. After reviewing the recalel novo the district court
“may accept, reject, or modify the giatrate judge’s recommendationsSee Muhammad v.
HSBC Bank USAN.A, 399 F. App’x 460, 462 (11th Cir. 201@ge als®8 U.S.C. § 636(b)(1).

Legal Analysis

“The Court has jurisditon to enforce a settlement agreement when one party refuses to
abide by the agreement prior to dismissal of the acti®®"Prods. N. Am., Inc. v. Oakridge at
Winegard, Inc.469 F. Supp. 2d 1128, 1143 (M.D. Fla. 20G&e also Ford v. Citizens & So.
Nat’l Bank, Cartersville 928 F.2d 1118, 1121 (11th Cir. 1991V(der federal law, a district
court has ‘inherent power to summarily enfossttlement agreements entered into by parties
litigant in a pending case.”). Az general matter, “settlement agreements are favored by courts
and will be enforced where possibleSee Blunt v. Tripp Scott, P,A62 So. 2d 987, 988 (Fla.
4th DCA 2007);see also D.R. by M.R. v. East Brunswick Bd. of Edi@ F.3d 896, 901
(3d Cir. 1997) (“a decisn that would allow [parties] to void settlement agreements when they
become unpalatable would work significant deterrence contsato the federal policy of
encouraging settlement agreements”). Ultimatibly,decision to enforce a settlement agreement
is committed to the district court’s sound discretid®ee Hayes v. Nat'l Serv. Indu$96 F.3d
1252, 1254 (11th Cir. 1999).



To determine whether a settlement agreegmerenforceable, courts look to general
contract law principlesSee In re Chira567 F.3d 1307, 1311 (11th C2009). Ordinarily, state
contract law applies to the interpretation antbereability of settlemerdgreements, even where
the underlying lawsuit arises under federal I&&ee Resnick v. Uccellmmobilien GMBH, Ing.
227 F.3d 1347, 1350 (11th Cir. 2000gesalso Abbott Labs. v. CVS Pharm.,,|280 F.3d 854,
857 (7th Cir. 2002) (“interpretation of a settlemeantract is governed lstate law even if the
settled claim arose underdieral law”). But this rule has exgons. For instance, the Eleventh
Circuit has recognized th&ederal common law principles shalibe used to intpret a contract
involving federal righs or interests,’see U.S. ex rel. Whitten Triad Hospital, Inc. 210 F.
App’x 878, 881 n.5 (11th Cir. 2006), or “where a unifionational rule isrecessary to further
strong and expressed interests oe fart of the federal governmensée Beverly v. Magy
702 F.2d 931, 936 (11th Cir. 1983ge also Clearfield Trust Co. v. United Sta&k8 U.S. 363,
366-68 (1943). Thus, federal common law will fregiheapply to the interpretation of contracts
in “cases involving obligations of the fedembvernment, obligations and rights of private
parties created by federal law, or objectsd ainstrumentalities over which the federal
government has an overriding interestSee Beverly702 F.2d at 936.

The Relator and MCCI, as well as the Magits¢ Judge, assumed that Florida law, not
federal common law, governed the enforceabilityhef settlement agreement here. Because this
case arises under the False Claims Act and iadpkcfederal governmental interests, however,
that assumption may well be wrong. Neveldhs, “because the contract interpretation
principles applied under [Floridédw and federal law are virtualthe same, the outcome of this
case will be unaffected by the choice of law\Whitten 210 F. App’x at 880. Indeed, the
contract rules that the Courtgalled upon to apply concern syglain vanilla issues as whether
the parties agreed upail material terms and whether absequent disagreement over other
boilerplate terms negated their prior understandingatters on which Florida and federal
law do not conflict. See Eli Lilly & Co. v. Air Exp. Int'l USA, Inc615 F.3d 1305, 1314
(11th Cir. 2010) (“We need not dwell on choioklaw” questions “because we apply general
rules of contract interpretaticio discern the meaning of tle®ntracts,” and “would reach the
same conclusions as to these issagardless of what law we applied.”).

As such, this is not a case in which apgtion of state comdct law would upset

important federal interests orstlirb some imperative uniformityn the federal common law.



Thus, given that courts “generally disfavi@deral common law and apply it in only rare
instances,see Resnick227 F.3d at 1350 n.4, the Cowvill follow the lead of the parties and
apply Florida law to determine the enforceabitifithe settlement, while at times referencing the
agreement of federal common law thre issues under consideratio8ee Eli Lilly & Co, 615
F.3d at 1314Twin City Fire Ins. Co. v. Colonial Life & Acc. Ins. C875 F.3d 1097 (11th Cir.
2004) (declining to decide choice of law gtien where state laws were the same).

“To compel enforcement of a settlementresment, its terms must be sufficiently
specific and mutually agreed upontasevery essential element3piegel v. H. Allen Holmes,
Inc., 834 So. 2d 295, 297 (Fla. 4th DCA 2003). Whwstters is whether the parties have
objectively agreed to all essential terms — “oneypt a settlement isot required to be a mind
reader or to know the private thoughts or intentions of the qiuey; rather, the parties need
only agree on what they have actuabid or expressed to each otheBée In re Rolsafe Int’l
477 B.R. 884, 906 (Bankr. M.D. Fla. 2018ge also United States v. Rand Mot@85 F.3d
770, 774 (7th Cir. 2002) (objective standard udeddetermine meaning of settlement
agreement under federal common law). “Uncetyaas to nonessentialrtas will not preclude
enforcement, but terms not agreiedwill not be enforced.”Blunt, 962 So. 2d at 988-89. “The
definition of ‘essential term’ varies widely awding to the nature a@ncomplexity of each
transaction and is evaludten a case-by-case basid.anza v. Damian Carpentry, Iné So. 3d
674, 676 (Fla. 1st DCA 2009%ee also ABC Liquors, Inc. v. Centimark Cpg67 So. 2d 1053
(Fla. 5th DCA 2007) (same).

Upon de novoreview of the record here, theo@t finds that tb parties reached
agreement on all essential terms at the mediation and memorialized them in the “Memo of
Understanding.” As set forth theen, the Relator and MCCI agreéa “resolve their claims in
this action against each other,” with MCClypay the Government “$1.6illion within 14 days
of court approval of the dismissal” and “relds counsel $300,000 in attorney fees and costs
within 14 days of dismissal.'SeeMemo of Understanding [ECF N&@30-1]. MCCI also agreed
“not [to] object to any relator share amount up to 30%¢é&e id. And, finally, the Relator and
MCCI agreed to “execute a settlement agreement that will include mutual releases, and a
statement that there is no admissbdf liability and thathe settlement is for economic reasons.”
See id. The parties’ meeting of the minds on thesssential terms — payment of money in
exchange for mutual releases, no admission ofligband dismissal — was sufficient to form a



binding and enforceable agreement. Moreover, the parties represented to the mediator, to each
other, and to the Court thateth had reached a full settlemenSeeNotice of Settlement

[ECF Nos. 108] (stating that “a full settlemehas been reached between the Relator and
MCCI"). These external manifestations @insent bound the parties, even though they still had

to formerly execute mutual releases and obtain dismissal of the acBen. Carpaneda v.
Quayside Place Partners, LLR2010 WL 2696958, at *2 (S.D. &l July 7, 2010) (Seitz, J.)
(settlement agreement reached at mediationtained essential terms and was binding and

enforceable; subsequent disputes over reléasguage concerned “mere contingencies’ that
were not essential to reaching the settlement drafted at mediatial)Pharms., Inc. v. S.A.N.
Nutrition Corp, 2007 WL 1655421, at * (S.D. Fla. Jud&, 2007) (Cohn, J.) (parties “intend[ed]
to be bound by the terms that they negotiadéed memorialized in a written settlement
agreement, regardless of whether themfaity of execution was carried out’see also
McDonnell v. Engine Distribs.2007 WL 2814628, at *8 (D.N.J. fe 24, 2007) (“The fact
that [the parties’] proposed mm@rializations varyconsiderably with oneanother in no way
disturbs the validity of that agreement. The displ terms — concerningelscope of the release,
ensuring payment, tax treatment, indemnificatemg the scope of confideality — all speak to
the settlement’s implementation. &jhare not, however, essafs of the settlement.”).

That the parties did not dpeut every detail beyond the sntial terms does not make
the agreement illusorySee Blackhawk Heating & Plumbing Co., Inc. v. Data Lease Fin. Corp.
302 So.2d 404, 408 (Fla. 1974) (“Even though adl tletails are not dieitely fixed, an
agreement may be binding if the parties agmnedhe essential terms and seriously understand
and intend the agreemdntbe binding on them.”Pe Cespedes v. Bolandall So. 2d 216, 218
(Fla. 3d DCA 1998) (“Although there were certassues not discussed and/or specifically
agreed upon by the parties, we do not beli¢hat these issues were essential to the
enforceability of the agreement.’$tempel v. Stempe33 So. 2d 26, 26 (Fla. 4th DCA 1994)
(while “agreement reached at mediation can beddrthe ‘barest’ of bare bones agreements,” it
was nonetheless enforceable and “failure tee@ado [additional, nonessial terms] does not
vitiate the settlement agreementf)nkeepers Int’l, Inc. v. McCoy Motels, Lt@24 So. 2d 676,
678 (Fla. 4th DCA 1975) (contract enforceableerewvith the “presence of blanks” as to
nonessential terms; “contract is not necessarilyimgch all effect because it expresses the idea
that something is left to future agreement”).



Nor is their agreement rendered infirm meregcause they had to subsequently draw up
mutual releases containing agreeable langu&@ge Sands v. Wagner & Hunt, R.2009 WL
2730469, at *4 n.7 (S.D. Fla. Aug. 28, 2009) (S=ltz).) (“Defendants’ suggestion that
settlement was contingent upon the drafting of a release is unavailing; the release would have
merely memorialized the essential terms to which the parties had previously agBxskd);v.
llardi, 613 So. 2d 103, 103 (Fla. 3d DCA 1993) (“exemuif the settlement documents was not
a condition precedent to the settlethagreement, but rather a mere procedural formality which
both parties to the settlement agreement were obliged to perf@arija Jai-Alai Palace, Inc.

v. Sykes495 So. 2d 859, 862 (Fla.M4DCA 1986) (quibbles overelease language did not
invalidate settlement agreement).

MCCI's apparent opportunism following the trom to dismiss hearing did not negate
the deal either. As noted above, a few dafter the Court granted dismissal to the other
Defendants, MCCI sent Relator dtég stating that it was “shockeéd see [Relator’s] assertions
to the Judge” at oral argument — so shocked ra@pplst that MCCI went on to declare, “[i]t is
evident that we cannot agree the proper language for a finaéttlement stipulation and all
prior offers are withdrawn.”SeeMot. to Enforce [ECF No. 130-14]. By that time, however,
withdrawal was not on the table. It was too |#te parties having already agreed on all material
terms at the mediationSee Lanza v. Damian Carpentry, In6.50.3d 674, 675 (Fla. 1st DCA
2009) (rejecting party’s attempt to repudiate a igdsettlement agreement by raising ancillary
issues after settlement had taken place).

Further, the provisions insisted upon bg tBovernment relating to unallowable costs
and tax neutrality are not essential to the agreerbemieen the Relator and MCCI. The
Government, while the real party in intsteis not a party to this lawsuitSee U.S. ex rel.
Eisenstein v. City of New Yor&56 U.S. 928, 933 (2009) (United ®fmis only a “party” to FCA
suit “if it intervenes in accordance with the prdaees established by federal law”). It had its
chance to intervene, but declined. Because theefBment is not party to the lawsuit, it was
also not made party to the settlement. So, any terms that it may insist upon as conditions
precedent to dismissal do not effect whether the Relator and MCCI, as parties to the dispute,
actually reached an agreement orealiential terms at mediation.

The Magistrate Judge concluéhat “a binding settlement agreement between Relator
and MCCI was not reached due to the failureng®et the condition precedent that the agreement



be approved by the Attorney GeneralSeeR&R at 9. But that findig conflates two separate
issues: (1) whether the parties agreed onesflential terms such that they had a binding
agreement; with (2) whether the Governmewduld consent to dismissal based on that
agreement. The statute says ttiet Government must consentdiemissal, not that it must
consent to the parties’ settlementarder for a binding agreement to resufee31 U.S.C. §
3730(b)(1). The two are not one and the sank®&en assuming, without deciding, that the
Government has a right to approve or disapprove of voluntaryissiamit does not follow that
the Government’s consent is required for a bindietjlement to be formed. This latter question
— whether the parties reached agreement orssdirgial terms — is the key question before the
Court at this time. The Court recognizes tlatpractical effect, there may be little difference
between the Government’s decision to torpedatifesgent and its decision to withhold consent
to dismissal based on that settlement, but theshiotd inquiry remains whether the parties to the
agreement — here, the Relator and MCCI — red@mn understanding on all essential terms.
Moreover, the unallowable costs and tax neutrality provisions anolitite more than
boilerplate — they are not germane to the desgaging resolved. Those provisions are merely
there to insulate the Government froavery conceivable contingency, no matter how
improbable. While including such language in setdlata is standard praagicit is not essential
to the parties’ agreement in this case — nor, aagahe Court can tekkssential to protect the
Government’s interests here. The Governnteag not explained how, absent the unallowable
costs provision, MCCI would be permitted by t@®vernment to charge back costs that are
“unallowable” should MCCI someday secure a gaweent contract. Nor has the Government
explained how, absent the tax neutrality provision, the Internal Revenue Service will be left with
less authority and discretion to determine tperapriate tax treatment and consequences of
MCCI's settlement payment. The tax neutrafitypvision states that tlung in the agreement
“constitutes an agreement by thaited States concerning theachcterization othe Settlement
Amount for purposes of the Internal \R@ue laws, Title 26 of the United a&s Code.”
SeeDraft Agreement § 10 [ECF dN 130-7]. But the United States is not a party to the
agreement at all, and so it could not possiblydeemed to have agreed, or disagreed, as to tax
characterization of the settlemgarbceeds in any respect. Raththe agreement leaves the law
as it stands.See Lanza6 So. 3d at 676 (settlement agreemelike other contracts, “are made
in legal contemplation of thexisting applicable law.”).



In short, the Court finds that the settlement between the Relator and MCCI is subject to
enforcement. The parties are therefore diretddthalize and execute &ir agreement, with the
unallowable costs and tax neutralgyovisions removed. The p&ds shall present the executed
agreement to the Government, which shall have an opportunity to consent to dismissal. If the
Government does consent, thea ourt will grant dismissal. Ifernatively, if the Government
declines to consent, the Cowrill proceed to address wheththe Government's consent is
necessary given that it declined to intervéne.

Conclusion

Accordingly, it is herebyORDERED and ADJUDGED that the Relator's Motion to
Enforce Settlement [ECF No. 130] GRANTED IN PART, as set forth above. The Court
DECLINES TO ADOPT the Magistrate Judge’s ReportdaRecommendation [ECF No. 163].
MCCI's Renewed Motion to Dismiss [ECF No. 186]0&NIED WITHOUT PREJUDICE .

Should the Government decline to consent smiisal, and should this Court find that such
consent is required, then MCCI may again dealenew its Motion to Dismiss.

The Relator and MCCI shall complete and execute the final settlement documents
forthwith, and forward them to the Government for reviewAwngust 23, 2013 Then, by
September 23, 2013the Government shall inform the Couwvhether it consents to dismissal
based upon the settlement. If the Government requires more time, it shall file a notice setting
forth the timeframe for its review and approval procesSégtember 23, 2013and the Court

will consider whether tallow additional time.
DONE andORDERED in chambers at Miami, Florida on August 2, 2013.

QNS

ROBERT N. SCOLA, JR.
UNITED STATES DISTRICT JUDGE

! It is axiomatic that courts should avoid thorny questions of law when posSie&.e.g Ashcroft v.
al-Kidd, 131 S. Ct. 2074, 2080 (2011) (“Courts should think carefully before expending ‘scarce judicial
resources’ to resolve difficult and novel questions of titut®nal or statutory interpretation that will ‘have no
effect on the outcome of the case.”). While, at prestve Court finds it unnecsary to reach the issue of
whether the Government's consent to dismissal is required in a declined case, the Court has its doubts. Upon
initial review of the split of authoritythe Court finds the approach takenUhyited States ex rel. Killingsworth
v. Northrop Corp, 25 F.3d 715 (9th Cir. 1994), ahthited States ex rel. Fender v. Tenet Healthcare Corp.
105 F. Supp. 2d 1228 (N.D. Ala. 2000), to be most consistent with the statutory scheme as a whole.



