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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. 11-20413-CIV-GRAHAM/GOODMAN

SECURITIES AND EXCHANGE COMMISSION

Plaintiff,
VS.

WALL STREET CAPITAL FUNDING, LLC, et al,

Defendant.

SUBSTANTIVE ORDER ON INITIAL DISCOVERY DISPUTE

This cause is before me on the discovery disputes at issue in Defendants’ Notice of
Hearing. (DE# 19.) | held a hearing on the discovery dispute detailed in Defend#its’ on
May 20, 2011. (DE# 20.) The hearing focused on Defendants’ objections to a Request for
Production propounded by the SEC and an -8Gedduces tecumsubpoena served on
Defendants’ former securities counsel, Joseph Emas, Esqg.

Because thgarties adopted diametrically opposed views on the scope of discovery, the
Court asked them to submit pdstaring memorandé&sé€eDE# 23, DE# 24), which the Court
has now reviewed.

For the reasons outlined below, Defendants’ objections to the SEC’s Rdques
Production areoverruled and their objections to thduces tecunsubpoena served on their
former counsel areverruled in part and sustained in part. In particular, the SEC’s discovery
is not limited in scope to the four companies listed in its Gamip The SEC should, however,

narrow the scope of thtuces tecunsubpoena served on Mr. Emas, though it is entitled to seek
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from Mr. Emas documents relating to his securities advice to Defendantd fayngdanies
which received Defendants’ promotiors&rvices, not merely the four listed in the Complaint.

l. General Background

In its Complaint, the SEC alleges, in general, that defendants were énigagbat is
informally called a “pump and dump” scheme. The SEC claims that Defendants, whachkre st
promoters, committed myriad federal securities laws violations.

At bottom, he SEC alleges that Defendants distribute promotional materials which take
the form of “investment opinions” and which typically express a positive opinion about the
company being promoted, its revenues and the future direction of its stock. But,ragxtottie
SEC, Defendants have no reasonable basis for these opinions and even publish ab& favor
opinions when they know of warning signs suggesting the existence of a scamicanties
penny stock company being promoted. The SEC accuses Defendants of performing no
independent research to support the enthusiastic comments in their investment opinions.

In their answer, Defendants assert the advice of counsel defense as theifirb&hfied
defense. At the hearing, defense counsel advised that Mr. Emas is the attorneyhapon w
Defendants relied.

Significantly (for purposes of the discovery dispute), the SEC alleges thahd2eits
engaged in this misconduct over the course of their long careers. The SEGdsOuhtzt
Defendants have disseminatadsinformation about hundreds of penny stocks and that their
improper activities are part of a practice and pattern which uses the sameioaligeeatocol.

Nevertheless, the SEC’s complaint names only four penny stock companies. The SEC
contends thathiese four companies are merayamplesor illustrations of the Defendants’

standard practices.
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The SEC seeks a permanent injunction against Defendants, as well as otheucdiek
the disgorgement of ill-gotten gains (with guelgment interest) and civil monetary penalties.

In its request for production, the SEC seeks several categories of docuoraasing
Defendants’ research, investigation or inquiry iaty company for which Defendants rendered
promotional services from January 1, 2008 to date. In other categories in the reqU&BC the
seeks other documents concerning Defendants’ activities allitbompanies for whictthey
provided promotional services from January 1, 2008 to date.

The SEC also seeks, in its document request, “all documents concerning Joseph Emas,
including, without limitation, all documents concerning all communications with Joseph.Em

Likewise, in its subpoena to Mr. Emas, the SEC seeks “all documents concerning WSCF,
SMA, Philip Cardwell, Roy Campbell or Aaron Hume.”

[. The Discovery Dispute

Framed by this procedural background, the discovery disputes can be summarized as
follows:

First, Defendants are willing to produce responsive documents concerning the four
companies named in the Complaint but contend that a dotusguest for materials concerning
“all” companies for which Defendants issued investment opinions is overbroad yortlibe
scope of permissible discovery. Defendants also argue that Federal Rulal dfr@iedure
9(b)'s pleadings specificity requimeent (i.e., that fraud allegations be asserted with
“particularity”) would be undermined if a party could demand discovery of all transactions even
though the complaint alleged wigarticularityonly activities concerning a famaller group of

transactions and activities.
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The SEC, on the other hand, contends that materials concerning all companies are
discoverable because it alleged a pattern and practice and that the four comeati@sedare
only illustrations of a broader and larger scheme. In addition, it says it woultré@sonable to
require a plaintiff to allege witlparticularity all the alleged frauds in a complex, muyléar,
ongoing scheme. According to the SEC, it is entitteddiscovery about Defendants’
involvement with other companies once it has sufficiently alleged specifics #imudtaud
allegationconcerninghe four companies it is using as examples in its Complaint.

This controversy— whether discovery should be limited to the four companies or
expanded to all companies receiving promotional services from Defendantise deepest and
most strident controversy between the parties on threshold discovery issues. Thaetadpe
little chance of a compromise rige as the Parties adopt fundamentally different views on the
basic approach which then creates other, related disputes.

Second, concerning the request for documents refleciejendants’ communications
with their lawyer, Defendants are willing to produce communications concerning the four
companies mentioned in the Complaint but object to producing further communications, which
they say are covered by the attorofignt privilege. The SEC contends that the documents are
all relevant and discoverable (because it alleged a practice and patterad clhraiends that the

documents are discoverable because the ad¥iceunsel defense triggers a subject matter

! Metaphorically speaking, the Parties’ positions here are akin to contempdigayion

based versions of the opposing views taken by the persons described in the famous 1967 song
“Hello, Goodbye,” by The Beatles. In that song, there were opposite pgvegeand statements

over almost everything: hello vs. goodbye, yes vs. no, stop vs. go, high vs. low, etc. Although
songwriter Paul McCartney did not resolve #ayspresent differences of opinion his song

(which was released as a single butrlateluded on théMlagical Mystery Touralbum released

in the United States), this Court will stray from the song’s storyline andeddwéddispute See
www.elyrics.net/read/b/beatldgrics/hello-goodbyelyrics.html (last visited June 9, 2011) and
http://en.wikipedia.org/wiki/Hello, Goodbye (last visited June 9, 2011).
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waiver and that the documents cannot remain covered by the atthergyprivilege when
Defendants assert an adwakcounsel defense.

Third, Defendants also object to the language of the document demand dociée
tecumsubpoena to Mr. Emas. The esentence document demand purports to require Mr. Emas
to produce “all documents” concerning the Defendants and one other entity. Atrihg,H8BC
counsel argued that this request was “broad, but not too broad.” The@EEded at the
hearing that it does not actually want “all” documents and suggested thafthreBnts and Mr.
Emas should understand that materials which did not concern promotional aatie@tesot be
producedf. In its posthearing memorandum, the SEC, while opining that a narrowed request is
unnecessary because of the likdy minimisamount of irrelevant documents encompassed by
the broad language of the request, advised that it is willing to reformulag¢gitssts in order to
obviate any concas over overbreadth.

[1. L egal Analysis

Federal Rule of Civil Procedure 26(b) governs the scope of discov&hat rule

provides, in relevant part, that “[p]arties may obtain discovery regardinghanyrivileged

2 The Court used hypothetical illustrations at the hearing to address the overbreadth
concern. For example, (hypothetical) invitations to attend a barbecue, serdfendants to

Mr. Emas, would be covered by the subpoena, as would (for argument sake) photographs of
Defendants and Mr. Emas at a social gathering. The SEC’s counsel agreed ¢hatateesls

are not being sought even though they are covered by the “broad” demand for “all” deacument
concerning théefendants and Mr. Emas. The SEC, however, did not offer a suggestion as to
how Defendants are supposed to know or intuit which materials are not actually bearyldd

in the “all” category.

In its posthearing memorandum, the SEC attempts to justify its use of a request for
communicationsvhich “may on their face appear relatively broad” by explaining that (1) it
understands the volume of responsive documents to be “tiny,” (2) the volume of “truly
irrelevant” documents is “likely to bde minimi§, and (3) Defendants’ objection during the
meetandconfer process was not driven by a concern that the language of the request was
overbroad in any way other than seeking documents concerning more than the four companies
named in the Complaint. (DE 23, p. 10, n.5)
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matter that is relevant to any party's claim or defense Relevant information need not be
admissible at the trial if the discovery appears reasonably calculakeadtéo the discovery of
admissible evidence.” Subdivision (b) to thel946 Advisory Committee Notes t&Rule 26
indicates that “[tlhe purpose of discovery is to alloavbroad search for facts, the names of
witnesses, or any other mattesbich may aid a party in the preparation or presentation of his
case.” (citations omitted).Indeed, the Advisory Committee Notes approvinglytes language
from a case stating that “the Rules. permit ‘fishing for evidence as they shouldId. (citation
omitted) See also Hickman v. TayloB29 U.S. 495, 507 (1947) (“No longer can the time
honored cry of ‘fishing expedition’ serve to precludeparty from inquiring into the facts
underlying his opponent's cdke
As summarized recently by United States Magistrate Judge Robin Rosemb&i@n i

Centennial Ins. Co. v. O’NejlCase 0960551, 2010 WL 4116555 (S.D. Fla. Oct. 18, 2010):

The courtshave long recognized the wide scope of discovery

allowed under the Federal Rules of Civil Procedure. As the

Eleventh Circuit's predecessor court notédhe discovery

provisions of the Federal Rules of Civil Procedure allow the parties

to develop fully andcrystalize concise factual issues for trial.

Properly used, they prevent prejudicial surprises and conserve

precious judicial energi€ésThe United States Supreme Court has

said that they are to be broadly and liberally construgdins v.

Thiokol Chem.Corp., 483 F.2d 300, 304 (5th Cir.1978iting

Hickman v. Taylor329 U.S. 495, 507, 67 S.Ct. 385, 91 L.Ed. 451

(1947); Schlagenhauf v. Holde879 U.S. 104, 11415, 85 S.Ct.

234, 13 L.Ed.2d 152 (1964)).
(internal quotation marks added to preservestgrificance of original formatting).

Courts in this Circuit have often noted the basic rule that the scope of discovergds b

and that the discovery rules generally favor complete discovwgnited States Magistrate Judge

Linnea Johnson outlined these overarching principle®onahay v. Palm Beach Tours &

Transp., Inc.242 F.R.D. 685, 687 (S.D. Fla. 2007):


http://web2.westlaw.com/find/default.wl?tc=-1&docname=USFRCPR26&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=1004365&tf=-1&findtype=L&fn=_top&mt=Westlaw&vr=2.0&pbc=5A305598&ordoc=2023428922�
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Rule 33 of the Federal Rules of Civil Procedure allow any party to
serve on any other party written interrogatogescerning matters
within the scope of Federal Rule Civil Procedure 26(b). The scope
of discovery under Rule 26(b) is broad: “parties may obtain
discovery regarding any matter, not privileged, which is relevant to
the claims or defense of any party involved in the pending action.”
Id.; Hickman v. Taylar329 U.S. 495, 50308, 67 S.Ct. 385, 91
L.Ed. 451 (1947)See alsd-arnsworth v. Procter and Gamble Co.
758 F.2d 1545, 1547 (11th Cir.1985)(the Federal Rules of Civil
Procedure “strongly favor full discovery whenever possible”);
Canal Authority v. Froehlke81 F.R.D. 609, 611 (M.D.Fla.1979).
Information is relevant if it is “germane, conceivably helpful to
plaintiff, or reasonably calculated to lead to admissible evidence.”
Parsons v. General Motors Cor@5 F.R.D. 724 (N.D.Ga.1980).
See also Hickmar829 U.S. at 501, 67 S.Ct. 385. Thus, under Rule
26 relevancy is “construed broadly to encompass any matter that
bears on, or that reasonably could lead to another matter that could
bear on any issue that is or may be in the caSggenheimer
Fund, Inc. v. Sanders437 U.S. 340, 352, 98 S.Ct. 2380, 57
L.Ed.2d 253 (1978). Discovery is not limited to the issues raised
by the pleadings because “discovery itself is designed to help
define and clarify the issuesld. at 352, 98 S.Ct. 2380. In short,
information can be relevant and therefore discoverable, even if not
admissible at trial, so long as the information is reasonably
calculated to lead to the discovery of admissible evidddgrbar

v. United States02 F.2d 506 (5th Cir.1974).

Framed by these rules, it is no surprise that “[tlhe party resistsugwlry has aeavy
burden of showing why discovery should be denfedPrincipe v. Seacoast Banking Corp. of
Fla., No. 0914428CIV, 2010 WL 2976766, at *2 (S.D. Flauly 20,2010) (emphasis supplied)
(internal citations and quotation marks omittedyhrased differently, Defendants here must
demonstrate specifically how the objectedequests from the SEC are unreasonable or unduly
burdensome.See generajl Panola Land Buyers Ass’'n v. Shumd@62 F.2d 1550, 1559 (il
Cir. 1985). See also Dunkin’ Donuts, Inc. v. Mary’s Donuts, |ido. 01:0392-CIV-GOLD,

2001 WL 34079319, at *2 (S.D. Fla. 2001) (noting burden on party resisting discovery and
explaining th&“[d]iscovery should ordinarily be allowed under the concept of relevancy unless

it is clear that the information sought has no bearing on the subject matter ofdh®.act
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Given this framework of, in general, bréwcuthorizeddiscovery, the Elevent@ircuit
has noted that a district court’s discretion in shaping discovery is “not enticebsaact” and
that an appellate court will reverdetie trial judge “fails to adhere to the liberal spirit of the
Rules.” Williams v. City of Dothan/45 F.2d 1406, 1415 (1Cir. 1984). See also Milinazzo v.
State Farm InsCo, 247 F.R.D. 691, 695 (S.D. Fla. 2007 Courts must employ a liberal
discovery standard in keeping with the spirit and purpose of the discovery .rules

As noted, Defendants’ primary objection is that the SEC’s allegations do naircany
specificallegationsconcerning their activities with entities other than the four mentioned in the
Complaint— a scenario which, according to Defendants, triggers Rule 9(b) concerns.

However, Rule 9(b)’s directive to plead fraud wrticularityis apleading rule, not a
limitation on discovery and not the standard for the scope of discokerg.v. Numex Corp92
F.R.D. 94, 97 (S.D.N.Y. 1981) (rejecting the position urged by Defendants here and noting that
“the flaw in this argument is that Rule 9(b) tests only the sufficiencyeopleadings and not the
perimeters [sic] of discovery”). INumexthe court noted that Defendants had not moved under
Rule 9(b) to dismiss the allegations folldee to meet thgparticularityrequirement- a scenario
identical to the procedural posture here, where Defendants answered tsec8m@laint and
did not file a motion challenging the purported lackpafticularity for the alleged pattern of
financid misconduct.

In effect, Defendants argue that a party in a freldted lawsuit may not obtain
discovery on any matters ngpecificallyalleged with the requisitgarticularityin the complaint.

For the most part, Defendants do not aiscoverycass to support their crabbed view of
discovery. Instead, they primarily cifgeadingsrelated cases concerning the sufficiency of

fraud allegationsn the motion to dismiss contextThus, to use a welublicized illustration
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from current cases, Defendantiscovery theory would prevent aplaintiff pursuing claims
against Bernard Madoff from obtaining discovery from Mr. Madoff on any of higitaes other
than those alleged with Rule 9(particularity Given that Mr. Madoff received a 13@ar
sentence after entering a guilty plea to eleven (11) counts of fraud adddlated crimes and
given thatthousands of investors invested in his Ponzi schefeeplaintiff operating under the
discovery philosophy advocated by Defendants here would need to file a lawsuit @l seve
thousand pages and include myriad allegations meeting the particularity ruleadingl fraudf
he wished to obtain discovery on the full scope of Mr. Madéfazischeme activies

This impractical result is illogical, of course, but it would be required bfeants’
argument. The Court is not inclined to adopt a theory which would lead to suefettdred
results, and other courts have declined to do so, as \kefj., Porer Int'l Cosmetics, Ltd. v.
Halpern 85 F.R.D. 43, 45 (E.D. Pa. 1979) (noting that the policies underlying Rule 9(b)’s
particularity requirement are inapplicable once a plaintiff demonstrates some specifiddoasis
his fraud chargesand permitting disavery of information relating to alleged kickbacks even
though the complaint contained no allegations of kickback&nce a plaintiff has shown that
his charges are not frivolous or totally unsubstantiated, his suit, like any othebesximes
subject to the Federal Rules of Civil Procedurdélpern 85 F.R.D. at 45.

In its Complaint, which seekster alia, injunctive relief, the SEC makesanyspecific
allegations about Defendants’ involvement with four companies. Apparentlynd2efes do not
challenge the SEC’s compliance with Rule 9(b)’s particularity requirenoerihése allegations,

and such an argument would be unpersuasive if made.

3 Http://online.wsj.com/articksB124604151653862301.html (last visited June 9, 2011),
http://s.wsj.net/public/resources/documents/st_madoff victimes 20091215.i(kask visited
June 9, 2011), http://www.justice.gov/usao/nys/madoff.html (last visited June 9, 2011).
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For example, concerning Defendants’ representations about PrimeGen Energy
Corporation (OTC: PGNE), the SEC quotes investment opinions, provides the specifiofdates
the opinions, attaches examples of investment opinions as exhibitss targgaagdrom mass
emails, attaches copies of the emails as exhibits, espglaenDefendants’ webpage material
attache images of a web profile for PrimeGen on two specific dates in,20@@ointsthe
precise number of shares of PrimeGen stock which Defendant WCST obtained in exohange
its promotional activitiesnd explais why the representations about Prime@®eme false (e.qg.,
PrimeGen had no drilling operations or revenues and did not even have an office atéke add
where it claimed to be headquartered)

The SECalso alleges that the corporate Defendant existed for approximately t®sn yea
and is believed to have disseminated information relating to hundreds of penny stock&CThe S
alleges that Defendants “typically” engage in certain unlawful practices andomplaint
pinpoints activities concerning four penny stock companies for illustrative psrpose

Based on this core allegation, discovery concerning other companies is within tthe broa
scope of Rule 26. Eastman Kodak Co. v. Camarata38 F.R.D. 372 (W.D. N.Y. 2006)
(permitting discovery of documents dating back 14 years, including discovergnuoigc
additional money laundering violations involving transactions in additional, personal bank
accounts at other banksBee also United States v. Bledsb@l F3d. 493, 50%11 (6h Cir.

2008) (holdingthat “where a [party] pleads a complex andriaching fraudulent scheme with
particularity, and providegxamples of specific false claims . . a [party] may proceed to

discovery on the entire fraudulent scheme”) (emphasis added).The SEC'’s allegatins about

4 The BledsoeCourt also held that a party pursuing fraud claims will be permitted to
proceed to discovery on the entire fraudulent scheme when the claims which are pled wit
specificity are “characteristic examples” “illustrative of the class” of claimsreaV by the
fraudulent schemeld. at 511. In the instant case, the SEC alleged that “Defendants always do

10
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the Defendants’ alleged fraud in connection with the four companies meets Ruk 9(b)
particularity requirement and it would be illogical and impractical to requireE@t8 meet the
particularity requirement for each and every other companghwbefendants promoted in order

to obtain discovery about their similar activities in a practice and pattern of rdpo
misconduct.

In addition to the welkestablished rule of broad discovery, there is another reason to
permit the SEC to obtain discovery about the Defendants’ activities with othay g¢ock
companies beyond the four mentioned in the complaint: the SEC is seeking injunietfyand
as a result may havenged to demonstrate future violations of the securities lawsewittence
of a recurring and ongoingattern of violations. SeeSEC v. Carriba Airinc., 681 F.2d 1318,
1322 (11h Cir. 1982).

The Court thereforeverrules Defendants’ objections and their contention that the SEC’s
discovery is limited to information concerning their activities with only the fampanies
mentioned for illustrative purposes in the SEC’s complaint.

Concerning theluces tecursubpoena to Mr. Emas, Defendants have asserted the advice
of counsel defense as an affirmative defense, which therefore leads to a Wwéneatorney
client privilege. Defendants concede that waiver is a natural consequence dethase but
they believe that the waiver should be limited to the subject matidnich they have defined
narrowly as“legal advice regarding the defendants’ disclosures, statements assiangj and
contracts used, or intended to be used, for the promatiothe Named Companiégemphasis

added) (DE# 24, p. 9).

the same thig’ and that they “commonly” take “typical” steps (e.g., expressing “a pesiti
opinion about the company being promoted” even though they have “no reasonable basis for
those opinions”).

11
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Defendants’ requested limitation on the application of the advice of counsel defense
not reflected in the actual affirmative defense, however. Specifically, DetshdEsth
Affirmative Defense broadly says: “Defendants have relied in good faith on theead¥i
counsel in making their disclosures andtesments or omissions.”(DE# 5, p. 16). The
affirmative defense does not state or even suggest that it applies ddgfeledants’former
attorney’s advice on the four companies mentioned as examples of a pattern of conduct in the
complaint. Defendants did not move to dismiss the complaint or carve out allegations
concerning all entities other than the four discussed in the complaint.dngteaaffirmative
defense applies to disclosar@lural), statemest(plural) and omissiag(plural). Becaus¢he
defense is not restricted to activities concerning only four compami@sust logically be
construed to apply to activities relating to all companies for whicherdisints provided
promotional servicegand which are alleged generally in the Complaa# part of a typical
pattern of identical or nearly identical activity)

Defendants cannot assert the advice of counsel advice while simultaneously and
strategically selecting which communications to disclose forseglfing purposes and which
communi@tions to retain as confidentialUnited States v. Bilzeriar926 F.2d 1285, 1292 (2d
Cir. 1991);Immuno Vital, Inc. v. Telemundo Group, 203 ER.D. 561, 564 (S.D. Fla. 2001)
(explaining thathe advice of counsel defense leads to wafeeradvice ly bothin-house and
outside counsdiecause the party raising the defense “must permit discovery of any argakll le
advice rendered on the disputed issue”).

Defendants cannot prejudice the SEC by using the attalreayt privilege as a sword
and a shield, and their effort to narrow the subject matter of the waiver to onlyucaratons

concerning four companies is unreasonable and unfair to the IBE@ct a similar strategy was

12
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rejected inUnited States v. LocasiB@57 F.Supp. 2d 536, 5483 (E.D.N.Y. 2004) In Locasiq

the court required the disclosure of not only communications concerning the saiverits at
issue in the case but also as to communications withffarent attorney regarding the
compliance of grevious set of advertisements to which a Federal Trade Commission standard
applied. Id.

Therefore, the Courbverrules Defendants’ objections to the scope of the waiver
generated by their asrtion of the advice of counsel defen8gefendants and Mr. Emas may not
withhold responsive documents on the grounds of the attatreyt privilege. The waiver does
not mean thaall communications between Defendants and their former counsel, Mg, Enea
discoverable Rather, it means that all communications concerning his advice about disclosures,
statements and omissions concerning the promotional activities Defendants griovidey
penny stock company during the designated tiperiod are no longer privileged.
Communications between Defendants and Mr. Emas about other unrelated stdvjesits
privileged however.

Neverthelessnotwithstandingheir unsuccessful argument on the scope of discovery and
the subject matter of the attornreljent privilege waiver, Defendants have asserted a different
and legitimate objection tthe SEC’s subpoena to Mr. Emai is overly broad and the Court
thereforesustains Defendants’ overbreadth objection. As phrased, the document component of
theduces tecumsubpoena concerradl communications, regardless of subject matter, and would,
for example, encompass emails about a barbecue, wedding invitations, ezablaageles
concerning professional sports teams, memoranda about the partiesefenaries, etc.

Under these circumstances, the Court believes it is logical to accept the $ECt® 0

“reformulaté the document list in the subpoena so that it pinpoints only those documents to

13
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which the SEC is entitled. The SEC shall cooperate with defense couliseling the scope of

materials encompassed by the subpoen&ounsel are directed to agree upomarowed

subpoena within seven (7) days of entry of this Order. If the Parties are unableetcttegmne

they may contact chambers and schedule a hearing on my discovery calendaarti€aened

notsubmit the modified, narrowed list to the Court i is an agreement on the revised scope.
Although the Parties and the Court (and its staff) have expended a significant amount of

time and energy on this discovery dispute, the Court is not awarding fees and cosSEC the

as the Defendants were subgtally justified in asserting their objections.

DONE AND ORDERED, in Chambers, in Miami, Florida, this tbdday ofJune, 2011.

Jq/na%an Goodman
UNITED STATES MAGISTRATE JUDGE

Copiesfurnished to:
The Honorable Donald Graham
All counsel of record
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