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The Court should deny non-party Electronic Frontier Foundation’s (“ EFF”) request to
submit its proposed amicus brief regarding summary judgment on Hotfile' s counterclaim.
Courts have squarely held that amicus briefs like those submitted by EFF here are improper,
particularly at the district court level. First, the EFF is merely applying its view of the law to
what it believes to be the facts of the case, rather than providing any unique assistance to the
Court. That is not the proper role of an amicus, and it is particularly misguided here because
EFF lacks access to much of the confidential factual record. In fact, EFF repeatedly makes
mistaken assertions about the operation of Warner’ s takedown processes. Second, EFF’ s brief
should be rejected because it is acting as a one-sided advocate for Hotfile, making arguments that
Hotfile has or could have made in its opposition to summary judgment. EFF s brief essentially
expands the page limits on Hotfile' s opposition, to the prejudice of Warner. EFF s motion
should be denied.

ARGUMENT

Courts routinely reject amicus participation to argue the facts of a case when the party is
fully capable of presenting its argumentsin the district court. A district court’s “acceptance of
an . .. amicus curiae should be alowed only sparingly, unless the amicus has a special interest,
or unless the Court feels that existing counsel need assistance.” News and Sun-Sentinel Co. v.
Cox, 700 F. Supp. 30, 31 (S.D. Fla. 1988) (quotation and citation omitted); see also Serra Club
v. Fed. Emergency Mgnmt. Agency, No. H-07-0608, 2007 U.S. Dist. LEXIS 84230, at *3 (S. D.
Tex. Nov. 14, 2007) (“[A] district court lacking joint consent of the parties should go slow in
accepting . . . an amicus brief unless. . . the amicus has a special interest that justifies his having
asay, or unless the court feels that existing counsel may need supplementing assistance.”).
Thus, courts hold that “[a]n amicus who argues facts should rarely be welcomed.” Serra Club,
2007 U.S. Dist. LEX1S 84230, at *4. Moreover, adistrict court “should also consider whether
the individual or organization seeking to file the amicus brief is an advocate for one of the
parties,” 1d. at *6, and the court should “deny permission to file an amicus brief that essentially
duplicates a party’ s brief.” Voicesfor Choicesv. Illinois Bell Tel. Co., 339 F.3d 542 (7th Cir.
2003) (Posner, J.); see also Glassroth v. Moore, 347 F.3d 916, 919 (11th Cir. 2003) (citing
Voices for Choices with approval for its“susp[icion] that amicus briefs are often used as a means

of evading the page limitations on a party’ s briefs”).



Here, EFF s proposed brief isimproper for these very reasons. First, EFF merely
purports to apply its view of the law to what it believes to be the facts of the case, rather than
provide any unique assistance to the Court. That is not the proper role of an amicus. See Serra
Club, 2007 U.S. Dist. LEX1S 84230, at *4; Yip v. Pagano, 606 F. Supp. 1566, 1568 (D.N.J.
1985). Moreover, EFF s brief would be misleading in this case because EFF does not have
access to the factual record about Warner’s highly confidential anti-piracy methods. While EFF
acknowledgesits lack of key information (EFF Br. at 1), it repeatedly bases its arguments on
assumed facts that are not accurate. See EFF Br. at 7 (“On the public facts, Warner could not
have considered fair use”); id. (“it appears that [Warner’ 5| algorithm only considered the title of
thework”); id at 5 (“Warner concedes that it knew that it was issuing takedown requests for files
that did not contain any infringing copies of Warner’sworks”). None of those quoted statements
are accurate. The Court would not be assisted by a brief that purportsto apply the law to an
inaccurate and incompl ete statement of the factual record.

Further, the “assistance” to the Court that EFF purports to provide, outside of attempting
to litigate the facts, is limited and misleading. For example, EFF asserts that there are broader
issues with wrongful DM CA takedown notices in other circumstances, citing a handful of cases
over adozen years since the DMCA was adopted. EFF Br. at 4. EFF does not come close to
showing that such occurrences are common or Systemic under any evidentiary standards that
would apply had Hotfile, for example, offered such evidence via expert testimony. Nor does
EFF show that such occurrences have anything to do with how Warner’ s takedown processes
operatesin thiscase. Inits misplaced zeal to link unrelated examplesto what it believes to be
the facts of this case, EFF even asserts, inaccurately, that “Warner itself has a sorry track record
when it comes to overbroad takedown,” EFF Br. a 5n.3. However, EFF cites to a 2009
incident involving a different company altogether — Warner Music, not Warner Bros.
Entertainment Inc., which is the plaintiff here. The two entities have no corporate relationship.
EFF s arguments are not helpful for the Court’s consideration, and it is fundamentally unfair to
require Warner to defend against an amicus brief that is not bound by the factual record or actual
evidence.

Second, EFF’ s proposed brief isimproper in that it is entirely one-sided and essentially
duplicates Hotfile' s brief. Compare Hotfile Opp. a 7-12 (arguing that Warner did not have a
sufficient basis to form the requisite good faith belief under Section 512) with EFF Br. at 5-8



(same). AsJudge Posner explained in Voices for Choices, “an amicus brief that essentially
duplicates a party’ s brief” should be rejected because, inter alia, “amicus briefs, often solicited
by parties, may be used to make an end run around court-imposed limitations on the length of
parties’ briefs.” 339 F.3d at 544; seeid. at 545 (rejecting briefsthat “essentially . . . cover the
same ground the appellants, in whose support they wish to file, do”). For thisreason, adistrict
court in the Southern District of New Y ork recently denied Google's effortsto file an amicus
brief in a copyright infringement action “[b]ecause the Court believes that the parties are fully
capable of raising these issues themselves - and have every incentive to do just that.” Capitol
Records, LLC v. ReDigi Inc., No. 12 Civ. 95 (RJS) (Dkt. #24) (S.D.N.Y. Feb. 1, 2012) (order
denying motion for leave); see also Serra Club, 2007 U.S. Dist. LEXIS 84230, at *10-11
(rejecting amicus brief where * [t]he parties are sophisticated and ably represented by counsel,”
and “[t]here is no reason to think that [the amicus] has access to greater technical, scientific, or
legal expertise than” the party); News and Sun-Sentinel Co., 700 F. Supp. at 32 (rejecting an
amicus brief because, inter alia, “[t]his Court finds that counsel for both [parties] have done a
satisfactory job in their presentations”).

Hotfile's counsel is perfectly capable of presenting all the arguments relevant to summary
judgment and has every incentive to present all the arguments advanced by EFF. Hotfile's and
EFF s positions align in this litigation and EFF presents no unique facts or arguments
unavailable to Hotfile! EFF’'sone-sided brief effectively allows Hotfile to circumvent the page
limitations on its own brief, and should be rejected.

CONCLUSION
Warner requests that the Court deny EFF s Motion for Leave to File Amicus Curiae

Brief. Inlight of the limitations of time to respond on the current summary judgment schedule,
if the Court isto receive the EFF brief, Warner requests that the Court grant Warner leaveto file
aresponse to EFF’ s brief, limited to ten pages and filed within ten Court days of the Court’s

order on EFF s motion.

1EFF claimsthat it also represents “the interests of Hotfile'susers.” Mot. at 3. However, EFF
does not identify any substantive argument that it makes purportedly on behalf of those users that
Hotfile does not make in its opposition. Nor isthere any reason that Hotfile cannot provide the
“broader perspective,” Mot. at 4, that EFF purportsto provide by relying on publicly available
information about takedowns in other cases.
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