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CASE NO. 1120427WILLIAMS/TURNOFF

In a four-page supplemental brief, Plaintiffs try to put a brave faddamom
International, Inc. v. YouTube, Inc., _F.3d __ , 2012 WL 1130851, Docket Nos. 10-3270-
cv, 10-3342-cv (2nd Cir. April 5, 2012) (attached as Exhibit A to Plaintiffs’ Notice Of
Supplemental Authority [Docket No. 443])YouTubedoes not help Plaintiffs’ arguments on
summary judgment. Not only does Plaintiffs’ “N@idargely contain improper frargument, it
badly distorts the important aspects of YmuTubelecision. To assist the Court, Hotfile hereby
provides a more accurate summary of the relevant holdings, with minimal argume

l. YouTube Requires Knowledge Or Awareness Of “Specific And Identifiable
Infringements”

On “the most important question on appeal,” the Second Circuit rejected Plaintiffs’
position that generalized knowledge of infringement on a website suffices to deprieadade
of safe harbor protection under the DMCXouTubeat 1519; PMSJ at 25-26. Examining the
“actual knowledge” and “red flag” awareness that disqualify service proviidenssafe harbor
protection, the Second Circuit unambiguously ruled that “both apply ospetdic instances of
infringement.” YouTubeat 18. In doing so it agreed with the Ninth CircuitiMG Recordings,
Inc. v. Shelter Capital Partners LL®67 F.3d 2011 (@)Cir. 2011) (Veoh). Id. Unlike the
Plaintiffs here, the Second Cirteixplicitly agreed with/eohin holding, “[w]e do not place the
burden of determining whether [materials] are actually illegal on a serve&er.” YouTube
at 18 (quoting/eoh 667 F.3d at 1038)CompareReply PMSJ at 11 (“[P]laintiffs disagree with
the Ninth Circuit’s decision iWeoH). It also found that that knowledge ioifringing URLs s
required, quoting with approval fro@apitol Records, Inc. v. MP3tunes, LLZD11 WL
5104616, at *14 (S.D.N.Y. Oct. 25, 201 NouTubeat 18.

The Second Ciratialso held:

By definition, only the current clipg+-suit are at issue in this litigation.
Accordingly, we . . . instruct the District Court to determine on remand
whether any specific infringements of which YouTube had knowledge or
awareness correspotawlthe clipsin-suit in these actions.

! Plaintiffs’ Notice OfSupplemental Authority is referred to herein as “Notice” andvth&Tube
decision attached as Exhibit A thereto is referred torasiTube Defendants refer herein to
the abbreviations set forth in the Citations Legends in Defendants’ summagnygntbriefs.
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CASE NO. 1120427WILLIAMS/TURNOFF

YouTubeat 22. This left at issue only a small “handful of specific cligd.”at 34. Thus, the
Second Circuit adopted Hotfile’s view on this threshold aspect of the DMCA. DM2J at
(“Hotfile did not have knowledge dhe specific filesn-suit. . .”).2

YouTubeejects Plaintiffs’ argument that disqualifying knowledge or awarecasbe
proved through statisticsSSeePMSJ at 256 (“the sheer magnitude of infringement — more than
90% of all downloads were infringing . . . disqualifies defendants from [the] DM@A sa
harbor”). TheYouTubecourt discarded a similar argument there that80% of all YouTube
streams contained copyrighted material”: “[S]uch estimates are insuffideemdjrsy alone, to
createa triable issue of fact as to whether YouTube actually knew, or was aware of facts o
circumstances that would indicate, the existence of particular instancesrafanfent.”
YouTubeat 1920.

Despite therouTubeholdingthat disqualification from # safe harbor “requires specific
knowledge of particular infringing activityYouTubeat 1819, Plaintiffs persist in arguing that
their evidence “need not refer to specific infringing files.” Notice atlain#ffs incorrectly
assert that the Secondr€lit found a triable issue iviouTubéased on the February 7, 2007 e-
mail from YouTube employee Patrick Walker requesting that his colleagaeshdor “soccer”
and “football” and “Premier League” so as to take down any “clearly infringihgs priorto a
meeting with the English soccer league. Notice at 3. Plaintiffs arguertiad did not identify
specific URLs.Id. In fact, the Second Circuit said summary judgment had been “premature”
and “express[ed] no opinion as to whether th[is] evidence” is enough “to withstand &denew

motion for summary judgment by YouTube on remand."at 22 n.9see idat 34 (“the cause is

2This underscores the irrelevance of the generalized facts unrelated to thie &f@scif suit
upon which Plaintiffs depend. For example, each of the following is plainly a dinergl)
Hotfile’s disbursement of affiliate payments to “liskes containing the terms ‘pirate’ or
‘warez’,” because this evidence does not relate to specifieifilesit, PMSJ at 26; (2) the
hundreds of emails attached to Plaintiffs’ papers referring to files theyrteaser asserted to be
allegedly infringing filesin-suit; (3) Hotfile personnel’s alleged downloading of dozens of
copyrighted works which were undisputedigt owned by Plaintiffsid.; Yeh Ex. 29; (4) their
assertion that Hotfile demonstrated website functionality using infringingsmot ownedby
Plaintiffs; PMSJ at 26; Yeh Exs. 44, 45, 47 at 2; and (5) their generalized argunétattha
knew that competitor cyberlockers had rejected one user’s alleigédathging files not having
any connection to the Plaintiffs or files-suit; PMSJ aR6; Yeh Ex. 52.
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REMANDED for the District Court to determine whether YouTube had knowledge oeaness
of any specific instances of infrirgnent corresponding to the clipssuit”).

[l Willful Blindness Applies Only To Specific Instances Of Infringement

On the issue of willful blindness, Plaintiffs omit the central component of the Court’s
holding: in the DMCA context, the doctrine may only be appliegb¢oific instances of
infringement. 1d. at 24 (“Accordingly, we hold that the willful blindness daot may be
applied, in appropriate circumstances, to demonstrate knowledge or awarespeess i
instances of infringement under the DMCA..”). The Court recognized the needrodtia
application of the willful blindness doctrine against the faat tDMCA safe harbor protection
cannot be conditioned on affirmative monitoring by a service providdr &t 23;see idat 23
24 (“8§ 512 is incompatible with a broad common law duty to monitor or otherwise seek out
infringing activity based on general awareness that infringement®enagcurring.”). Thus, on
this issue, too, the Second Circuit adopted Hotfile’s view of the BaeDOPMSJ at 18
(“Disqualifying knowledge under the DMCA must pointdpecific infringementsrhe Studios’

? Plaintiffs vaguely allude in the last words of their Notice to “countless emaiisifiging

specific infringing works, files and links” at Hotfile. Notice at 4 (refegrto Yeh Decl., EXxs.
26-30). In fact, exactlyjoneof those 787 enails identified any Hotfile URLs asfringing.

Each merely recorded the URL of the last download attempted by the userhréshald

matter, it is hardly selévident from the URLSs that http://hotfile.com/dl/35520587/6985fb0/hio-
l0.610.prime.partl.rar.html is allegedly an unauthorized copy of an episode of th&dalevi
show “Lost,” or that http://hotfile.com/dl/58460406/267191c/Munich is allegedly a mowerrat
than personal travel photos (or anything else), or that
http://hotfile.com/dl/15608663/928c9b8/SolidWorks_2010r.partl2.rar is allegedly proprietary
antivirus software, or that http://hotfile.com/d|l/32570519/84a23c4/2012.
Lektor_PL.partO2.rar.html is allegedly a Columbia Pictures presentatighydo@cause it
employs the numerals “2012” (coinciding with the name of a film). Yeh Decl., EX.R77&B;

Ex. 28 at 1. To impose upon Hotfile the duty to ascertain infringement based solely upon URLS
recorded automatically in every one of Hotfile’'s 701,116 e-mails from usersl Wweuio

different than imposing on Hotfile the duty to monitor its site for content that might infriage
obligation which the Second Circuit explicitly refused to impose on YouTomuTubeat 23
(“DMCA safe harbor protection cannot be conditioned on affirmative monitoring by a service
provider.”) (emphasis addediq. at 18 (“we do not place the burden of determining whether
materials are actually illegal on a service provider”) (citation and punatuatiitted);id. at 18

19 (“If investigation of facts and circustances is required to identify material as infringing, then
those facts and circumstances are not ‘red flags.”) (citation and punctuatibedymAnd,
moreover, the Studios have not asserted which, if any, of those emails containHdR&u® t
actually files-in-suit. Thus,YouTubeejects Plaintiffs’ arguments regarding Hotfile’s allegedly
culpable knowledge under the DMCA in multiple ways.
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willful blindness argument improperly aspires to disqualify based on general knowledge.”)
(emphasis added).

[I. YouTube Confirms That The DMCA Is A Defense To All Theories Of Secondary
Infringement, Including Inducement Liability

Plaintiffs engage in a tortured reading of the Court’s discussion of “ability tocotoiat
try to find support -where none exists for their moribund argument th@roksterinducement
liability is an unwritten exception to the DMCA safe harb8eeNotice at 2. This argument
ignores the Cotts definitive statement at the conclusion of the opinion that the DMCA safe
harbor is a defense #bl of the plaintiffs’ claims: “The District Court correctly determined that
a finding of safe harbor application necessarily protects a defendant fraffiradative claims
for monetary relief.”YouTubeat 33;see Viacom Int’l Inc. v. YouTube, In€18 F. Supp. 2d.
514, 516 (S.D.N.Y. 2010) (affirmative claims include “inducement” liability). Thus, dvergl
Circuit once again adopted Hotfile’s view on this issBeeDOPMSJ at 20. Anything else
would be contrary to the DMCA's purpose of providing a layer of “certainty” baekground
principles of secondary liability, such as inducemelat. The Court’s suggestion that under
some circumstance§roksterinducement fight also rise to the level of control under section
512(c)(1)(B)” (YouTube2012 WL 1130851 at *13) does not imply that this is so in most or
even in any cases. Regardless, Plaintiffs have admittedly disclaimé&sti@gor purposeof
summary judgment and have instead reserved it for trial, so it is-assae for present

purposes. PMSJ at n.11.

* Contrary to this holding, Plaintiffs’ willful blindness argument henedsbased on any specific
instanceof infringement. SeePMSJ at 2&7; PSUF at 7 (1 11). Instead, it is based on
inferences Plaintiffs seek to raise from: (1) a single email written by a Hodfilgactor that
does not discuss any specific instance of infringement; (2) the absenaaattafsinction on
Hotfile’s website; (3) a statement by Mr. Titov at his deposition about Hotfiletw dtical

ability to review downloads; and (4) the assertion that prior to the filing ofathsuit,
“defendants had no policy to associate infringement notices with the uploading keepdrack
of such users.” PSUF at 7 (1 11). Because none of this “evidence” concerneafiy sp
instance of infringement.¢., any of plaintiffs’ specific purported verified files-suit), it is
insufficient as anatter of law to establish “knowledge” or “awareness” based on the common
law “willful blindness” doctrine.
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V. Plaintiffs’” Argument About Common Law Vicarious Liability Is A Straw Man T hat
Misrepresents Defendants’ Position

Plaintiffs attenpt to camouflage the fact that the Second Circuit rejected Viacom and the
MPAA'’s view on the “right and ability to control” provision of the DMCA by miscltaeaizing
Hotfile’s arguments on vicarious liability. Notice at 2. They had arguedHhisgbriovision of
the DMCA “codifies the common law doctrine of vicarious liability¢tbuTubeat 26. The
Second Circuit correctly recognized that this “would render the statuteatiyeinconsistent”
and rejected the argument that they need show nothing more than that defendants hditg the abi
to block access to content on their websBee YouTubat 2627.

On the other hand, Defendants’ discussion of vicarious infringetioestot once
mention the DMCA, other than to point out in a footnote that Plaintiffs conceded the existence
of a genuine issue of fact as to whether, for purposes of the DMCAleHetteives a “direct
financial benefit directly attributable to the infringing activity, in a casehichv[they also have]
the right and ability to control such activity.” DOPMSJ at 32 n.40. Defendants'sdist
otherwise is addressed solely to the common law vicarious liability standhtbearelevant
case law that has interpreted that standatddnnternet contextSeeOpp. at 32-34Perfect 10,

Inc. v. Amazon.con508 F.3d 1146 {9Cir. 2007) (common law vicarious infringement requires
“both a legal right to stop or limit the directly infringing conduct, as well as thetipal ability

to doso”); A&M Records, Inc. v. Napster, In@39 F.3d 1004 {8Cir. 2001) (decision to impose
vicarious liability turned on fact that Napster’s system architecture haarehsible index that
allowed Napster to easily locate infringing work on its systethusmers had to give file names
that corresponded to copyrighted music in the fild&)lk v. Kodak Imaging Network, In2012
WL 11270 (S.D.N.Y. Jan. 3, 2012) (dismissing vicarious infringement claim because online
photo sharing site has no “right andlapito supervise” infringing conductprista v. Myxey
2011 U.S. Dist. LEXIS 109668 (C.D. Cal. Apr. 1, 2011) ( “[T]o the extent that Myxer uses
Audible Magic filtering technology (as well as other means to stop or limit allegsudight
infringement) tlere remain genuine issues of material fact as to whether Myxer sufficiently
exercises a right to stop or limit the alleged copyright infringement.”). Ybd ubeopinion —
which, in any event, does not address the merits of the plaintiffs’ affirmagivescbut only

deals with the DMCA safe harbor defersg no way conflicts with these authorities.
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