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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 11-21200-CIV-HUCK/BANDSTRA
KEVIN FORBES,
Plaintiff,
V.
CITY OF NORTH MIAMI,
Defendant.

/

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
Kevin Forbes, a Black Jamaican male, brings this action against the City of North Miami
(“North Miami”) pursuant to Title VII of the Gl Rights Act of 1964 (Title VII), 42 U.S.C. §
2000eet seq, and the Florida Civil Rights Act (FCRA), Fla. Stat. § 76360%eq Mr. Forbes

asserts claims of unlawful race discrimination and retaliation, asasel violation of due

process. This matter is presently beftlie Court on North Miami's Motion for Summary
Judgment (D.E. # 37), filed January 11, 2012.rtN®iami seeks summary judgment on Mr.
Forbes’ claims of race discrimation and retaliationFor the reasons discussed below, the Court
finds that there is no genuine issue of matefact as to Mr. Forbes’ discrimination and
retaliation claims, and that North Miami is emtdlto judgment as a matter of law on Counts |
through IV}

BACKGROUND

Mr. Forbes began his career with Northawhi as a part-time lifeguard in 1981, and
became a code enforcement officer in 1995. Higedwas a code enforcement officer included
inspecting properties, investigating complaintsoofinance violations, rel preparing reports.
Mr. Forbes received reprimands in his capacitg asde enforcement officer at various times in

! The Court has scheduled a tirgron the remaining claim iBount V (Declaratory and Other
Relief). As Count V was not a subject of tetion for Summary Judgment, the Court confines
its analysis to the race discrimination and ratadn claims set forth i€ounts | through IV.
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2001, 2002, and 2006. In 2005, he unsuccessfapiplied for the position of Code
Administrator, but eventually received a non-competitive appointment to that position in 2007.
While he held the position ofd@e Administrator, Mr. Forbesaeived high performance ratings
from his direct supervisor, Coderctor Michael J. Ferrucci.

As a consequence of budget adesations, as well as a perceived lack of effectiveness,
North Miami eliminated the positions of Co@erector and Code Admistrator in September
2009, and created the new position of Code Enforcement Mahadyer. Forbes and several
other applicants applied for the newly-creafgosition. The applicain process involved an
interview by a three-member panel, which asked identical questions of all the applicants, and
then assigned a numerical score based on the qohthg applicant’s response to each question.
The score sheets were thefligd by North Miami’s persondedepartment which ranked the
applicants on the overall quality of their intews. Mr. Forbes received an overall score that
placed him third out of six applicants. The kgt with the second-highest score was Vanessa
Willis, an African-American female. The appli¢amith the highest overall score, Alan Graham,
was ultimately chosen to fill the pasih by North Miami’'s Interim Deputy City
Manager/Director of Public Works Mark Collin®oth Mr. Graham and Mr. Collins are white.

After his unsuccessful application for ti®de Enforcement Manager position, and the
elimination of his position of @e Administrator, Mr. Forbes wdrolled back” to his previous
position of code enforcement officer as provided by North Miami’'s civil service rules.
However, Mr. Forbes contends that his rattk to code enforcement officer was improper
because, under the city’s civil service ruleswaes entitled to “bump” a less-senior employee at
the same pay grade. Specifically, Mr. Forbegyaliethat he should have been entitled to replace
Zoning Administrator Joanne Martin, becausephbsition of Zoning Administrator is similar to
that of Code Administrator, both positions arethet same pay grade, and Ms. Martin has less

seniority than Mr. Forbes. Ms. Martin is also white.

2 On September 10, 2009, then-City Manager CldPatterson informedetCity Council that

“I have not seen the performance [by the CBdpartment] that | was looking for. . . . As a
result, I'm asking it be put down to Code [Brdement] Manager and let it function that way
under the Deputy [City] Manager.” Council Mtiglinutes (D.E. # 74-1), at 10-11. When Mr.
Patterson was asked why the two additional offi¢éms Code Director and Code Administrator)
were not needed, Mr. Patterson replied thathdven’'t seen any effective, efficient Code
Enforcement in the field.1d. at 12.



After reverting backto a code enforcement officem October 2009the relationship
between Mr. Forbes and his new supervisor, Mr. Graham, began to deteriorate. Beginning in
November 2009, Mr. Graham informed Mr. Forbes on multiple occasions of numerous
deficiencies in his work prodtic Specifically, on Novembez3, 2009, Mr. Graham notified Mr.
Forbes that Mr. Forbes had not filed lesd-of-month report for October 2009, and that no
entries of code violations wenmade into the city’s code violation database in October or
November of 2009. According to tledy, the timely entry of codeiolations into this database
is critical because it is theeohanism by which the city organizes, tracks, and adjudicates code
violations. On December 9, 2009, Mr. Grahanaiagnformed Mr. Forbes that he had not
submitted his November 2009 end-of-month rep@h December 10, Mr. Graham sent another
e-mail to Mr. Forbes expressing concern tihvit Forbes had not entered any new code
violations into the city’s datmse. In this e-mail, Mr. @ham referenced the previous
discussions he had with Mr. Forbes regagdMr. Forbes’ inadequate work product. Mr.
Graham directed Mr. Forbes to devote a seiopeoif time to back-enter code violations, which
Mr. Forbes had reported observimgto the city’s database. MForbes did notespond to this
e-mail until he was specifically requesteddo so by Mr. Graham on December 13.

On February 2, 2010, Mr. Forbes filed aafe of Discrimination with the Equal
Employment Opportunity Commission (EEQ) and the FloridaCommission on Human
Relations (FCHR), alleging racial discriminatiorsbd on the city’s failure to promote him, and
its failure to bump another engylee in favor of Mr. Forbes undé¢he city’s aplicable civil
service rules. Specifically, Mr. Forbes alleged that North Miami had discriminated against him
by failing to promote him to Code Enforceméanager, and for refusing to bump Ms. Martin
despite her lower seniority. Mr. Forbes alleghat he informed Mr. Graham of the EEOC
complaint. Mr. Graham, however, testified thatfirst learned of Mr. Forbes’ EEOC complaint
after Mr. Forbes left North Miami’'s employ.

Mr. Forbes continued to receive comptairabout his work product in the months
following his EEOC complaint. On February 9, 2010, Mr. Graham egpteconcern over Mr.
Forbes’ large number of outstanding open cadds.directed Mr. Forbes not to open any new
cases, but rather to concentrate on redutiisgcurrent caseload by “scheduling follow-up
inspections, issuing notice of vatlon letters, issuing civil viakion tickets, setting cases for
enforcement hearings, and submitting mainteaam service order packet[s].” Feb. 9, 2010 E-



mail (D.E. # 38-13), at 6. Mr. Graham also dirediéd Forbes to record all of his activities in
the city’s database. Rather than respond ¢oMin. Graham’s specifidirective, and how he
would comply, Mr. Forbes instead respondedMr. Graham: “Alan, | do not appreciate you
sending me an e-mail with directive [sic] ofvih@o do my job. How | achieve compliance and
how | enforce the city codes in my assigned @&¢sic] of my discretion.” Feb. 10, 2010 E-mail
(D.E. # 38-13), at 7.

On February 24, 2010, Mr. Forbes receiwedritten reprimand outlining the numerous
performance-related concerns Mr. Graham ¢t@amunicated to Mr. Forbes over the preceding
months, including discrepanciesthis data entries, duplicative data entries, and failure to follow
up with several open cases. Mr. Graham contiriaesisue complaints to Mr. Forbes regarding
his performance after the reprimand was issu@ April 26, 2010, Mr. Graham wrote to Mr.
Forbes seeking an explanatiohwhy Mr. Forbes had not fuished requested documentation
regarding two zoning violation appeal hearinddr. Graham also requested an activity report
from Mr. Forbes on April 26, 2010 and agan May 2, 2010. Mr. Graham subsequently
expressed concern that Mr. Forbes only opemexinew case in May 2010, and that “there was
little to no follow-up on the 116 cases going backtrch and April of this year.” June 5, 2010
E-mail (D.E. # 38-14), at 4. On June 14, 2010, Graham again informed Mr. Forbes that his
work was unacceptable. Specifically, Mr. Grahpointed to eighty-six of Mr. Forbes’ cases
that had not been resotiencluding several that had been oansting for three to four months.

Although he did not have authority to terie employees, on July 9, 2010 Mr. Graham
informed Mr. Forbes that he was recommendifig Forbes’ termination. Mr. Graham further
criticized Mr. Forbes for opening and closingféav selected cases without bringing any failed
cases forward for enforcement action before Bpecial Magistrate or Code Enforcement
Board.” July 9, 2010 Letter (D.E. # 74-3), at 28. Mr. Grahamrad$ed that Mr. Forbes had not
complied with numerous directives, had missezktimgs, and had opened zoning violation cases
without actually going to the property to s#vve the alleged infraction. Mr. Forbes was
ultimately terminated on July 19, 2010 by Rebedgaes, North Miami’s Director of Personnel
Administration, with the CitjManager’s approval.

Mr. Forbes commenced the instant actionAgmil 6, 2011. The Complaint alleges five
counts against North Miami: racial discrimination violation of Title VII (Count 1); racial
discrimination in violation of the FCRA (Count);liretaliation in violaion of Title VII (Count



[l); retaliation in violation ofthe FCRA (Count IV); and depritian of due process in violation

of the Fifth and Fourteenth Amendments and the Florida Constitution for failing to provide him
with an appeal of the city’dermination decision (Count V). Mr. Forbes alleges racial
discrimination on two separateoginds: North Miami’s failure tpromote him to the position of
Code Enforcement Manager, and North Miamitisal to bump Ms. Martin. Mr. Forbes also
claims that North Miami retaliated againsimhbecause of his EEOC Charge of Discrimination
by issuing a written reprimand &h began the progressive didip process that ultimately
culminated in his termination.

In its Motion for Summary Judgment, North Mia@rgues that it is entitled to final
summary judgment on Mr. ForBediscrimination and retaliatiolaims. Specifically, North
Miami argues that Mr. Forbes cannot demaistrthat North Miamg stated reasons for
promoting Mr. Graham rather than Mr. Forbesd d@s refusal to bump MdMartin in favor of
Mr. Forbes, were pretext. North Miami alaogues that Mr. Forbes cannot establish a prima
facie case of retaliation or pretext. For thasans discussed below, the Court grants North

Miami’s Motion for Summary Judgment on Mr. Forbelsims of discriminéion and retaliation.

Il. LEGAL STANDARD

Summary judgment is appropriate when gheadings, depositions, and affidavits show
“that there is no genuine disputetasany material fact and theowant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(&elotex Corp. v. Catretd77 U.S. 317, 322 (1986). An
issue is “material” if it is degal element of the claim under applicable substantive law, and
might affect the outcome of the cas8ee Anderson v. Liberty Lobby, Ind77 U.S. 242, 248
(1986); Allen v. Tyson Foods, Inc121 F.3d 642, 646 (11th Cir. 1997)An issueof fact is
“genuine” if a rational trier ofact may find for the non-moving party based on the record taken
as a whole.Allen, 121 F.3d at 646. In determining whet summary judgment is appropriate,
facts and inferences from the record are viewethe light most favorable to the non-moving
party. Ricci v. DeStefanal29 S. Ct. 2658, 2677 (200dtayfield v. Patterson Pump Cd01
F.3d 1371, 1374 (11th Cir. 1996).

The movant bears the initial responsibildf informing the Court of the basis for its
motion, and the particular parts of the recordhdestrating the absencd a genuine issue of
material fact. Fed. R. Civ. P. 56(c)(1)(Ahiver v. Chertoff549 F.3d 1342, 1343 (11th Cir.



2008). Once the movant satisfies this burddre nonmoving party ‘must do more than simply
show that there is some metaphysidalibt as to the material facts."Ray v. Equifax Info.
Servs., LLC327 F. App’x 819, 825 (1tCir. 2009) (quotindgMatsushitaElec. Indus. Co., Ltd.
v. Zenith Radio Corp475 U.S. 574, 586 (1986)). Instedithe non-moving party must make a
sufficient showing on each essehetement of the case for whidte has the burden of proof.”
Id. (citing Celotex 477 U.S. at 322). Accordingly, tim®n-moving party mugtroduce evidence,
going beyond the pleadings, and by its own daffits, or by depositions, answers to
interrogatories, and admissions file, designate specific factsiggesting that a reasonable jury
could find in its favor. Shiver 549 F.3d at 1343. If the non-moving party fails to make a
sufficient showing on an essential element ofdase, or proffers only conclusory allegations,
conjecture, or evidence that is merely cologadohd not significantly pbative, the moving party

is entitled to summary judgmenCelotex 477 U.S. at 322.

[l. ANALYSIS
A. Race Discrimination Claims

Mr. Forbes asserts that he was the viaimacial discrimination by North Miami for (1)
failing to promote him, and (2) for refusing to bumgunior employee, in violation of Title VII
and the FCRA. Title VIl provides a civil remedy for employees who are victims of
discrimination in the workplace by making it unlawfal an employer “to fail or refuse to hire
or to discharge any individual, otherwise to discriminate against any individual with respect to
his compensation, terms, conditions, or privilegéemployment, because of such individual’s
race, color, religion, sex, or ti@nal origin.” 42 U.S.C. § 20062(a)(1). Where, as here, a

summary judgment motion is before the Gour a Title VII caseinvolving circumstantial

% The FCRA is patterned after Tit\dl; thus Title VIl case lawis applicable to claims brought
under the FCRA. The Court therefore newxl analyze the claims separatel$ee Smith v.
Naples Cmty. Hosp., Inc433 F. App’x 797, 799 (11th Cir. 2011) (citilgilbur v. Corr. Servs.
Corp, 393 F.3d 1192, 1195 n.1 (11th Cir. 2004) (“Because the FCRA is patterned after Title
VII, courts generally apply Title VII castaw to discrimination claims brought under the
FCRA)); Harper v. Blockbuster Entm’t Corpl39 F.3d 1385, 1387 (11th Cir. 1998) (internal
citations omitted) (“The Florida courts haveldhehat decisions construing Title VII are
applicable when considering claims under theriBa Civil Rights Act,because the Florida act
was patterned after Title VII. No Florida couras interpreted the Florida statute to impose
substantive liability wherg&itle VII does not.”).



evidence, the Court analyzéise case under the burden-shifting test set fortMaDonnell
Douglas Corp. v. Greert11 U.S. 792 (1973)SeeTexas Dep’'t of Cmty. Affairs v. Burdirgs0
U.S. 248, 252-56 (1981%reer v. Birmingham Beverage C@91 F. App’x 943, 944 (11th Cir.
2008); Rojas v. Florida 285 F.3d 1339, 1342 (11th Cir. 200®yalker v. NationsBank of Fla.,
N.A, 53 F.3d 1548, 1556 (11th Cir. 1995).

Under theMcDonnell Dougladramework, Mr. Forbes must first establish a prima facie
case of discrimination by submitting “evidence to allow a reasonable jury to determine that he
has satisfied the elements of his prima facie cas@feer, 291 F. App’x at 944 (citing
McDonnell Douglas411 U.S. at 802). To establialprima facie case of discrimination under
Title VII for failure to promote, an employee musstow that (1) he is a member of a protected
class; (2) he was qualified for and applied fag gfromotion; (3) he was rejected; and (4) the
position was filled by someone outside of his protected clagétkins v. Sec’y Dep'’t of
Homeland Sec401 F. App’x 461, 466 (11th Cir. 2010) (citivgalker v. Mortham158 F.3d
1177, 1186 (11th Cir. 1998)%ee also Vessels v. Atlanta Indep. Sch., g8 F.3d 763, 768
(11th Cir. 2005) (listing the elemenof a failure to promote claim)lif Mr. Forbes establishes a
prima facie case of discrimination, a rebuttablespmption arises that North Miami unlawfully
discriminated against him, thereby shifting the leartb North Miami “to diculate a legitimate,
nondiscriminatory reason fdhe employment decision."Greer, 291 F. App’x at 944 (citing
McDonnell Douglas411 U.S. at 802-03). “If the employereets its burden of production, the
presumption of discrimination raised by the ptdf’'s prima facie casds rebutted and thus
disappears.” Smith v. Lockheed-Martin Corp644 F.3d 1321, 1325-26 (11th Cir. 2011). The
employer’s articulated reason is legitimate agylas it is honestly and reasonably hefdkod v.
Sears, Roebuck & C®39 F.2d 1466, 1470-71 (11th Cir. 1991). The burden on the employer to
rebut a prima facie case of discrimination istigrequiring only that tie [employer] produce,
not prove, a nondiscriminatory reasonWalker, 53 F.3d at 1556.

If North Miami is able to proffer a ¢gtimate, nondiscriminatory reason for its
employment decision, the burden th&mfts back to Mr. Forbe® show that this reason was
pretextual. Greer, 291 F. App’x at 944 (citingdcDonnell Douglas411 U.S. at 804). “It is at
this stage that the plaintiff's ‘burden . . . mesgwith the ultimate burden of persuading the court
that [the plaintiff] has been the wict of intentional discrimination.” Smith 644 F.3d at 1327
(quotingBurding 450 U.S. at 256). “[l]n order to shgwvetext, the plaintiff must demonstrate



such weaknesses, implausibilities, inconsistenciacoherencies, ocontradictions in the
employer’s proffered legitimate reasons for itBacthat a reasonable factfinder could find them
unworthy of credence."Goodman v. Georgia Southwesteld7 F. App’x 888, 891 (11th Cir.
2005) (citingCooper v. Southern CA90 F.3d 695, 725 (11th Cir. 20049%e also Humphrey v.
Sears, Roebuck, and Cd92 F. Supp. 2d 1371, 1375-76 (S.D. R2@02). However, “[i]f the
proffered reason is one that might motivateeasonable employer, a pi&ff cannot recast the
reason but must meet it head amd rebut it. Quarreling with that reason is not sufficient.”
Wilson v. B/E Aerospace, In&76 F.3d 1079, 1088 (11th Cir. 2004) (internal citations omitted).
Although the same evidence usecdettablish a prima facie case daused to cast doubt on an
employer’s proffered motive, “thglaintiff cannot simply stand oner prima facie case; instead,
she must convince the court that the evidendberncase as a whole preponderates in favor of a
finding of intentional discmination by the defendant.’Mortham 158 F.3d at 1184-85, 1184
n.12.

North Miami has properly conceded that Mrrib&s has established a prima facie case of
discrimination. SeeDef. Mot. Summ. J., at 6. Thus, undke burden-shifting test outlined in
McDonnell Douglasand its progeny, North Miami mustfef a legitimate, nondiscriminatory
reason for its employment de@si Should North Miami meetithburden of production, Mr.
Forbes must offer evidence to establish that North Miami’'s reason was merely pretext for
discrimination. As Mr. Forbes’ failure to promatiaim and refusal to bumgaim have separate

factual bases, the Court analyzesriezits of each claim individually.

1. Failure to Promote

North Miami has offered a legitimate, nondiscriminatory reason for selecting Mr.
Graham as the Code Enforcement Manager—that he was the most qualified candidate of the six
applicants. The interview scores reflect thghleist score for Mr. Grahgrand that based on the

applicants’ relative scores, teas the successful candidateAs stated above, North Miami's

* As indicated above, Mr. Forbes did not halre second highest seoamong the applicants.
That score was given to Vanessa Willis, African-American female. North Miami has
established that Ms. Willis was not hired foe tGode Enforcement Manager position because of
her relative lack of supervisogxperience. Def. Stmt. of Fac(D.E. # 38), 11 16-17; Collins
Aff. (D.E. # 38-8), at 2. Mr. Forbes saot offered any contrary evidence.



hiring process for the Code Enforcement Mgaraposition involved an tarview with a three-
member panel that asked identical questions to each applicant. Each of the interviewers
submitted affidavits attesting that (1) raceay@d no factor in their consideration of each
applicant, (2) all applicants were asked ideaitiquestions, (3) the ranking of applicants was
done by North Miami’'s personnel department, &hdMr. Graham’s final ranking as the top
candidate was consistent with his performance in his interviseeGeimer Aff. (D.E. # 37-1),

at 1-2; Calloway Aff. (D.E. # 37-1), at 3-AVarren Aff. (D.E. # 37-1), 5-6. Moreover, the
interview score sheets submitted into evideimzbicate that Mr. Graham received noticeably
higher marks than did Mr. Forbes. One intewxer remarked thaMr. Graham was “well
prepared for interview [with] handouts and graphScore Sheet (D.E. # 3); at 3. The Court
also notes that norna the interviewers’ scores weraamalous—no particular interviewer gave
a considerably lower or higher sedo any particular candidatesva-vis the other interviewers.

After the score sheets were tallied Nprth Miami’'s personnel department, and the
overall quality of each candidate’s interview was determined, the scores were transmitted to Mr.
Collins, North Miami’s Interim Deputy City Manager/Director of Public Worl&eeSept. 24,

2009 E-mail (D.E. # 78-5), at 1. Mr. Collinsfanmed the Assistant Director of Personnel
Administration that “I haveselected Alan Graham who waated number one from the
interviews to fill the Code Enforcement Managers [sic] new positidd.” Mr. Collins also
testified that he believed that Mr. Graham waes ltlest candidate to lead the Code Enforcement
Division. Collins Aff. (D.E. # 38-8), at 2; Clats Depo. (D.E. # 78-1), &8. Mr. Collins also
stated that both Mr. Graham and Mr. Forbed pigviously worked under his direction, and that

he had to discipline Mr. Forbes for “his behavior as it related to his supervisor.” Collins Aff., at
1. Mr. Collins was also of the opinion that Mr. Forbes “lacks good interpersonal skills and has
exhibited problems with alioritative positions.”ld.

Mr. Forbes alleges that North Miami’s reasfor hiring Mr. Graham was merely pretext
to racial discrimination. FirstIr. Forbes argues that preteégtevidenced by the high marks he
received on his pervious performance reviews as Code Administ@géef-errucci Aff. (D.E. #
74-1), at 3; Performance Eval. @ # 74-1), at 6-7. Howeveeyidence that a plaintiff was
gualified for a position is rarely sufficient to denstrate pretext “unless those disparities are so
apparent as virtually to jump off the page and slap you in the fdaee’v. GTE Florida, Inc.,

226 F.3d 1249, 1254 (11th Cir. 2000) (quotiBgines v. Texas Dep’t of Protective and



Regulatory Servs164 F.3d 277, 280 (5th Cir. 19998ccord Alexander v. Fulton County, Ga.
207 F.3d 1303, 1339 (11th Cir. 200®pgers-Libert v. Miami-Dade Count$84 F. Supp. 2d
1273, 1279 (S.D. Fla. 2001). Tellingly, Mr. Fesbdoes not dispute Mr. Graham’s strong
gualifications for the position of Code Enforcement Manager. Indeed, Mr. Graham previously
served as Police Chief of Mulberry, Floridadamas Division Commander of the City of North
Miami Beach Police Department. Graham DepaE(Bf 78-2), at 8. As the Eleventh Circuit
explained inAlexander v. Fulton County “plaintiff must show noinerely that the defendant’s
employment decisions were mistaken but that these in fact motivated bgace . . . ‘a plaintiff
may not establish that an employer’s profferedson is pretextual merely by questioning the
wisdom of the employer’s reasons, at least nareh . . the reason is @that might motivate a
reasonable employer.’Alexandey 207 F.3d at 1339 (quotir@ombs v. Plantation Pattern$06
F.3d 1519, 1543 (11th Cir. 1997)). Here, Mr.rb&s has not shown that North Miami’'s
employment decision was motivated by race, arglnwd established pretext by showing that he
previously received a favorable employment evédma Indeed, the city acknowledges that he
was qualified.

Mr. Forbes also argues that North Miasnfeasons for promoting Mr. Graham were
pretextual because Mr. Forbes was told by Maia#oway that she heard Mr. Collins state that
“hell would freeze over” before he would promdte. Forbes. Forbes Decl. (D.E. # 75), at 6.
This comment, however, is inadmissible and e¢f@e is not considereby the Court because
this statement is hearsay. Mr. Forbes rsffieo supporting testimony from Ms. Calloway who
allegedly overheard the commeéntFurthermore, even if this statement were considered, Mr.
Collins expressly disputes making such a comme®geCollins Depo. (D.E. # 78-1), at 14.
Moreover, this alleged statement is not probativeasy racial motivation or bias on the part of
Mr. Collins. Indeed, Mr. Forbes admits thet does not know of any statements made by any
North Miami official that wouldndicate that he was discrimindtagainst based on his race, and

in what context Mr. Collins’ alleged statememhs made. Interrog. (D.Ef 38-1), at 2. This

> Mr. Forbes did not offer any testimony from Mzalloway attesting that Mr. Collins made this
alleged statement. However, North Mianfieoed Ms. Calloway’s affidavit which statester
alia, that “Mr. Graham’s final ranking as numbene was consistent with his performance
during his interview,” and thaher evaluation of the applicantgas not racially motivated.
Calloway Aff. (D.E. # 37-1), at 4.
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alleged statement, even if it is admissible, sufficient to demonstrate pretext, or to create a
guestion of material fact f& jury’s consideration.

Mr. Forbes’ remaining arguments are alsauificient to establish pretext of racial
discrimination. Mr. Forbes argues that prétean be demonstrated because Mr. Collins
“praised” Mr. Graham, and assisted in the reoizmtion of the Code Enforcement Division that
eliminated Mr. Forbes’ previous position of Coéldministrator. However, Mr. Forbes does not
elaborate, and the Court does not deduce, how racial motivation can be established from these
assertions. With regard to Mr. Graham’s peaiNorth Miami acknowledges that Mr. Forbes was
gualified, and the record indicates that for@dy Manager Clarence Patterson recommended to
the City Council that the department beorganized, and the CodBirector and Code
Administrator positions be eliminated in ligbt the city’s budget rad a perceived lack of
effectiveness. Council Mtg. Minutes, at 10-1Mr. Collins admits in his deposition that he
“worked with the city manager” and recomnged that code enforcement become its own
department within the city. Collins Depo. (D.E 74-1), at 22. However, when asked about
whether he was involved in any discussions abweielimination of Mr. Forbes’ job, Mr. Collins
testified that he wasn’t employed by the city at the tiok.at 23. The record fails to show any
evidence of pretext or racial motivation on the mdrmNorth Miami. Therefore, North Miami is
entitled to summary judgment on Mr. Forbes maif racial discrimination based on his failure
to be promoted.

2. Failure to Bump

Mr. Forbes also asserts that he was tlotinai of racial discrimination based on North
Miami’s refusal to bump an employee withl@aver layoff score, agprovided for by North
Miami’s civil service rules. However, Mr. Forbes misconstrues the applicable rule. Rule XIII of

North Miami’s Civil Service Rulg provides in relevant part:

Layoff shall be restricted to fourtd have [sic] the lowest layoff
score in the classification(s) identified by the City Manager. The
laid off employee shall be entitlgd fill any existing vacancy in
the City which he/she is eligible [sic].

Should there be no vacancy, the employee with the lowest layoff

score shall be entitled to reye the employee with the lowest
layoff score City-wide. Such action shall be designated as a

11



“rollback”. A laid off employeeshall have the ght to replace

another employee (with a lower layoff scorpjpvided that the

laid off employee held regular status in the lower classification

Such action shall also be desitgthas a “rollback” or a “bump”.
North Miami Civ. Serv. R. XIlIK(1) (D.E. # 38-9), at 9-10 (emphasis added). Mr. Forbes
argues that he, as a code enforcement offindrfarmer Code Adminisator, was entitled to
bump Joanne Martin the Zoning #thistrator. As North Miamconcedes that Mr. Forbes has
established a prima facie case of racial disgration, the burden nofalls upon North Miami to
proffer a legitimate, nondiscriminatory reason for its refusal to bump Ms. Martin.

North Miami proffers two legitimate, nondiserinatory reasons for its refusal to bump
Ms. Martin. First, North Miami asserts that undsrcivil service rules, an employee must have
previously held the position to be qualified to bump intcSeeJones Depo. (D.E. # 78-8), at 64.
Second, North Miami asserts that the position€a@de Administrator and Zoning Administrator
are significantly different, and because of thei$ierences, Mr. Forbes was not entitled to bump
Ms. Martin. SeeGonzalez Depo. (D.E. # 78-7), at 26. North Miami asserts that under its civil
service rules, Mr. Forbes was entitled to beeablback to the lower position in which he held
regular status, that of co@aforcement officer.

Mr. Forbes asserts that these reasons arelyngretext to raciatliscrimination because
the positions of Zoning Administiar and Code Administrator ararglar. However, Mr. Forbes
does not base this assen on competent, admissible evidence, but rather relies solely on his
unsupported, conclusory statement that tlemi@g Administrator andCode Administrator
positions are materially the same because both positions involve interpreting city codes, and both
positions were combined in one person until agpnately 1999. Forbes Decl. (D.E. # 75), at
4. Furthermore, the applicaliele requires that the bumping ployee “held regular status in
the lower classification” in ordeto bump. Mr. Forbes admita his deposition that he never
held the position of Zoning Admistrator. Forbes Depo. (D.E.78-6), at 152. Mr. Forbes also
admits that he did not prepare ordinanced eegulations involving lad use, that he never
worked with the board of adjustment, and thatdoes not hold a bachelor's degree in public
administration, urban development, or urbamemional planning, all ofvhich are requirements
of the position of Zoning Administratond. at 154-56see alsaZoning Admin. Job Description
(D.E. # 75), at 17-18. Mr. Forbes’ unsupporteateshent that the positions were sufficiently
similar to permit him to bump Ms. Martin is nheupported by the record and is insufficient to
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establish pretext of racial discriminatiorAccordingly, North Miami is entitled to summary
judgment on Mr. Forbes’ claim of racial disoination on the grounds that he was entitled to

bump Ms. Martin.

B. Retaliation Claim

North Miami also argues that summary judgrnis appropriate with respect to Mr.
Forbes’ claim that North Miami retaliated agaihgm for filing his Chage of Discrimination
with the EEOC on February 2, 2010. North Miarantends that Mr. Fods cannot establish a
prima facie case of retaliation. North Miami algues that even if Mr. Forbes can establish a
prima facie case of retaliation, North Miami ikgately terminated Mr. Forbes without regard
to the filing of his Charge of Discriminatiorf-or the reasons discussed below, the Court finds
that Mr. Forbes has not established imprfacie case of retaliation, and assumanguendothat
a prime facie case for retaliation exists, Mr. Fexrlhas not demonstrated that his reprimand or
termination were pretext for retaliation.

Title VII and the FCRA’s anti-retaliin clauses prohibit an employer from
discriminating against an employee “becausehhs made a charge, testified, assisted, or
participated in any manner in an investigatigrceeding, or hearing under this subchapter.” 42
U.S.C. § 2000e-3(a); Fla. Stat. § 760.16(7pn employee may pursue a claim for retaliation
even if the employee’s complaints of discmaiion are ultimately meritless, so long as the
employee has a “good faith, reasonable beliet tthallenged practices violate Title VII.”
Rollins v. State of Fla. Dep’t of Law Enforcemes®®8 F.2d 397, 400 (11th Cir. 1989) (citing
Payne v. McLemore’s Wholesale & Retail Stp@s4 F.2d 1130, 1137 (5th Cir. Unit A Sept.
1981));see also Weeks v. Harden Mfg. Cof91 F.3d 1307, 1312 (11th Cir. 2003)llivan v.
Nat'l R.R. Passenger Corpl70 F.3d 1056, 1059 (11th Cir. 1999)etaliation is a separate
offense under Title VII; an employee need naiverthe underlying claims of discrimination for
the retaliation claim to succeedbittle v. United Techs., Carrier Transicold Di\03 F.3d 956,
960 (11th Cir. 1997).

“As with claims of substantive discriminatioffijtle VIl retaliation claims require that

‘[o]nce the plaintiff establishes [a] prima fadase, the employer must proffer a legitimate, non-

® The Court again analyzes Mr. Forbes’ retaliations claims under Title VIl and the FCRA
together.
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discriminatory reason for the adverse employmetiviac If the employer offers such legitimate
reasons for the employment action, the plaintiffist then demonstrate that the employer’s
proffered explanation is @retext for retaliation.” Crawford v. Carrol| 529 F.3d 961, 976 (11th
Cir. 2008) (quotingHolifield v. Renp 115 F.3d 1555, 1566 (11th Cir. 1997)). “A reason is not
pretext for [retaliation] ‘unless s shown both that the reason wakse, and that [retaliation]
was the real reason.’Brooks v. County Comm’n of Jefferson County,,/A46 F.3d 1160, 1163
(11th Cir. 2006) (quotingst. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 515 (1993)). An

employee can meet this burden “either diredtly persuading the Court that a [retaliatory]
reason more likely motivated the employer indirectly by showing that the employer’'s
proffered explanation isinworthy of credence.” Id. (quoting Jackson v. Ala. State Tenure
Comm’n 405 F.3d 1276, 1289 (11th Cir. 2009 owever, “[p]rovidedhat the proffered reason
is one that might motivate a reasonable emplogeremployee must meet that reason head on
and rebut it, and the employee nah succeed by simple quarrginvith the wisdom of that
reason.” Chapman v. Al Transpqr229 F.3d 1012, 1030 (11th Cir. 2000).

North Miami contends that Mr. Forbes canndablsh a prima facie case of retaliation.
To establish a prima facie case of retaliation uridée VII, Mr. Forbes must show (1) that he
engaged in statutorily protected activity; (2attine suffered a materially adverse employment
action; and (3) that there was some chselationship between the two event&oldsmith v.
Bagby Elevator Co513 F.3d 1261, 1277 (11th Cir. 2008)mstedv. Taco Bell Corp.141 F.3d
1457, 1460 (11th Cir. 1998§olifield, 115 F.3d at 1566. North Miarooncedes that Mr. Forbes
engaged in statutorily protectespeech when he filed a Charge of Discrimination with the
EEOC. However, North Miami argues that casual relationshipetween Mr. Forbes’
statutorily-protected speech and any adversgl@ment action is lacking. Specifically, North
Miami argues (1) that a five month perideetween Mr. Forbes’ filing the Charge of
Discrimination and his termination does nstipport a reasonable inference of a casual
relationship, and (2) that Mr. Forbes’ Febry 24, 2010 reprimand was not an adverse
employment action within the meaning of Title VII.

1. Mr. Forbes’ Cannot Establish a Prima Facie Case of Retaliation

To establish the casual relationship eletrarhis prima facie case for the employment

decisions that occurred after his February2010 EEOC filing, Mr. Forbes “need only show
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‘that the protected activity and the adweetion were not wholly unrelated.Clover v. Total
Sys. Servs., Incl76 F.3d 1346, 1354 (11@ir. 1999) (quotingSimmons v. Camden County Bd.
of Educ, 757 F.2d 1187, 1189 (11th Cir. 1985)). Gelhgrthe presence a casual relationship
can be shown by a close temporal conoectbetween the protected expression and a
termination. Higdon v. Jacksarn393 F.3d 1211, 1220 (11th Cir. 2004). However, this temporal
proximity must be very close. If “there issabstantial delay between the protected expression
and the adverse action,” and an “absence béroevidence tending to show causation, the
complaint of retaliation fails as a matter of lawld. North Miami points out that the Eleventh
Circuit held inHigdon that a three month period betwethe protected expression and the
alleged retaliatory actiodid “not allow a reasonable inferee of a casual relation between the
protected expression aride adverse action.”ld. at 1221 (citingClark County Sch. Dist. v.
Breeden 532 U.S. 268, 273 (2001)). North Miami cemtls that because five months elapsed
between Mr. Forbes’ Charge of Discrimimati and his termination, any close temporal
proximity is lacking.

Mr. Forbes must therefore establish that written reprimand of February 24, 2010—
filed three weeks after filing &iCharge of Discrimination—is an adverse employment action.
To establish the adverse employment action efgnof a prima facie case of retaliation, “a
plaintiff must show that aeasonable employee would vieafound the challenged action
materially adverse, which in this contexteans it well might have dissuaded a reasonable
worker from making or supporting a charge of discriminatidButlingtonNorthern & Santa Fe
Railway Co. v. White548 U.S. 53, 68 (2006) (internal ¢itans omitted). The Supreme Court
has held that “the significance of any given act of retaliation will often depend upon the
particular circumstancesContext matters.’ld. at 69. North Miami coends that this reprimand
should not be considered an adverse employraetidn because Mr. Forbes did not suffer “a
materially adverse change in the terms and camditof employment.” Def. Mot. Summ. J., at
12. The Court agrees; under the particular circumstancelseopresent case, Mr. Forbes’
reprimand was not an adverse employment action.

In order to demonstrate that Mr. Forbesprimand was an adverse employment action,
Mr. Forbes has offered evidenttet North Miami uses a progresgsidiscipline process whereby
an oral reprimand is followed by a written reprimand, suspension, and finally termination.
Collins Depo. (D.E. # 74-1), at 36-37; JonepDe(D.E. # 74-3), at 16-17, 19; Graham Depo.
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(D.E. # 74-2), at 44. Although it is not compulsainder every circumstance, there is evidence
to suggest that North Miami’s @gressive discipline process fisllowed “in most cases” for
performance-related issueSeeJones Depo., at 17. Mr. Forkagues that his reprimand should
be viewed as the opening saled a progressive discipline gress that culminated in his
termination. See, e.g., Hamilton v. Geithn&66 F.3d 1344, 1358 (D.C. Cir. 2012) (“given [the
employee’s] claim that [the employer] ‘ignored’ him in December 2003 when he requested
information regarding the detalil,. . it appears that [the enoglr] actually took a first step
toward the adverse action justawnonths after [the employeéled his formal complaint”);
Heaton v. The Weitz Colnc, 534 F.3d 882, 888 (8th Cir. 200@)olding a reasonable jury
could find that there was a pattern of adversmas against the plaintiff beginning shortly after
the time he complained and lasting until he wasd#fid According to Mr. Forbes, a prima facie
case of retaliation is established by the clieseporal proximity between his EEOC Charge of
Discrimination and the adverse employment actignljis reprimand).

The Court does not agree with Mr. Forbegjuanent. While his reprimand may serve as
a component of North Miami’s pgressive discipline proceddy. Forbes’ performance-related
problems, which were the subject of his remnd, extended well prior to February 24, 2010.
As mentioned above, Mr. Graham had expressalliple concerns over Mr. Forbes’ deficient
work product beginning November 23, 2009. In evous e-mails, Mr. Graham instructed Mr.
Forbes to correct ongoing defic@es in his job performancecluding promptly entering data
into the city’s zoning violation databaseThese same work deficiencies also continued
throughout the period after Mr. Forbes fillhis EEOC Charge of Discrimination. These
concerns are properly seen as legitimate respaasesontinuing patteraf deficient work. The
record does not indicate thaketke was an onset of adversepdmyment actions by North Miami
after Mr. Forbes filed an EEOC complaint that would be consistent with a retaliatory intent. To
the contrary, the record simply reflects a contifmmaof the city’s expresed concerns similar to
those pre-EEOC complaint, not a changés attitude toward Mr. Forbes.

“The anti-retaliation provision seeks to peew employer interference with ‘unfettered
access’ to Title VII's remedial mechanismsBurlington Northern 548 U.S. at 68 (quoting
Robinson v. Shell Oil Co519 U.S. 337, 346 (1997)). The ardfaliation provision does so by
“prohibiting employer actions that are likely ‘to deter victims of discrimination from
complaining to the EEOC,’ the courts, and their employeld.(quotingRobinson 519 U.S. at

16



346). Here, Mr. Forbes was informed of numerdeficiencies in his work product identified by
his superior over the three months prior to his EEOC complaint. A critical review of an
employee’s work product in and of itself wouldt deter a reasonable employee from making or
supporting a charge of discrimination. Ore ttontrary, a reasonable employee who received
numerous warnings about his work product maynime inclined to expect such a review.
Under the circumstances of this case, Mr. Estlseprimand was not an adverse employment
action within the meaning of Title VII. Theve month period between Mr. Forbes’ termination
and his EEOC Charge of Drsmination does not support a casual connection between Mr.
Forbes’ EEOC complaint and his termination, oirdarence of retaliation by North Miambee
Higdon 393 F.3d at 1220. Accordingly, the Court halkdat Mr. Forbes has not established a
prima facie case of retaliation, catherefore North Miami is eniied to summary judgment on

Mr. Forbes’ retalifion claim.

2. Evidence of Pretext of Retaliation is also Lacking

However, assumingrguendothat such a prima facie & of retaliation has been
established, North Miami has offered sevelegitimate, nondiscriminatory reasons for its
decision.  North Miami contends that MiForbes exhibited “numerous instances of
incompetency or inefficiency in the perforntanof assigned tasks ortdis” and “failfed] to
obey any lawful and reasonable diien given by a supervisor whench violationor failure to
obey amounts to insubordination serious breach of discipline.” Mot. for Summ. J., at 13.
Both before and after filing his EEOC complailir,, Forbes, as a code enforcement officer, was
required to enter data regarding code violatitom®bserved immediately intbe city’s database.
Yet, Mr. Forbes’ entries didhot correspond with the number oéses he actually opened or
verbally reported.SeeReprimand (D.E. # 37-6), at 1; Dec. 10, 2009 E-mail (D.E. # 37-7), at 3.
As a result of this discrepanayly. Forbes duplicated thirty-eight identical violations at the same
property, and failed to follow up othirty-two separate violationsf overgrown grass, swales,
and trash. Reprimand, at 2-3. Furthermoegarding the discrepancies in reporting, Mr.
Graham noted that in February 2010, the numbeasés which Mr. Forbagported as closed
exceeded the number of inspensohe reported, leading Mr. &ram to conclude that Mr.
Forbes was closing cases for violations with performing an inspection of the property.
Graham Depo. (D.E. # 78-2), at 86-87.
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As discussed above, these concerns weserkised by Mr. Graham in November 2009,
three months prior to Mr. Forbes’ reprimanBlee, e.gNov. 23, 2009 E-mail (D.E. # 38-13), at
1. In numerous e-mails, Mr. Forbes was givesirirctions as to his questionable work product,
the manner in which he entered data into ¢hg's database, and éhsubmission of missing
documentation. The record does reftect that Mr. Forbes eithéisputed his workleficiencies
at any time, or engaged Mr. Geah on possible strategies forgrovement. Rather, Mr. Forbes
responded to Mr. Graham in one e-mail by statirdp not appreciategu sending me an e-mail
with directive [sic] of how to do my job. HoWwachieve compliance and how | enforce the city
codes in my assigned area is [sic] of my disore” Feb. 10, 2010 E-mail (D.E. # 38-13), at 7.

Mr. Forbes argues that pretegtdemonstrated because hesvea productive as any other
code enforcement officers. He offers several raw database statistics that indicate that he was
opening and closing more cases than sdvether code enforcement officerSeeCaseload
Statistics (D.E. # 74-2), at 44-50ndeed, Mr. Graham conced#sat the case & statistics
indicate that Mr. Forbes openadd closed more cases at various times than several other code
enforcement officers. Graham Depo, (D.Ef4#2), at 20, 24-25, 28, 35-36. Mr. Graham also
states that the statistics indicate that Mrrbleés was “as productive as any other officer” at
various times in 2009 and 2010d. at 29-30. This, according to Mr. Forbes, indicates that his
reprimand and termination were raly pretext to retaliation.

The record clearly indicates that Mr. Forlggened and closed a significant number of
cases as a code enforcement officer. Unfotaipdor Mr. Forbes, he has not refuted any
allegations regardingpow he was improperly closing and acmting for such cases, or the
allegation of insubordination toward his supeovidr. Graham. When “the employer proffers
more than one legitimate, nondiscriminatory oggghe plaintiff must rebut each of the reasons
to survive a motion for summary judgmen®almer v. Albertson’s LLC418 F. App’x 885, 887
(11th Cir. 2011) (quotingrawford v. City of Fairburn, Ga.482 F.3d 1305, 1308 (11th Cir.
2007)). Here, Mr. Forbes does nosplite the charge that his datatries were deficient, as the
city contends. Indeed, Mr. Forbes acknowledpes he had difficulty with North Miami’'s data
recording system used in managing recordshief work. Forbes Decl(D.E. # 75), at 6;
Gonzalez Depo. (D.E. # 78-7), at 25. Mr. Fesbalso does not dispute that his overall
performance is properly measdr by considerations other than simply the number of cases
closed é.g proper recording of critical informatiofgllowing instructions or working well with
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others, etc.). Mr. Forbes also does not wlispNorth Miami’'s chargeof insubordination.
Furthermore, the record is clear that it wa Mr. Graham who terminated Mr. Forbes, but
rather North Miami’s Director of Personnel ithistration, Rebecca Jones, upon approval of the
City Manager. SeeJones Depo. (D.E. # 78-8), at 23 (“I did the termination with the permission
of the city manager”); Grahaiepo. (D.E. # 78-2), at 47 (“I have authority to fire anyone”).
Because Mr. Forbes has not rebutted eacdNarth Miami’s nondiscriminatory reasons for his
reprimand and termination, Mr. Forbes has demonstrated that North Miami’'s proffered
explanations for his termination veepretextual. Therefore, evérMr. Forbes had established a
prima facie case, North Miami &ill entitled to summary judgment on Mr. Forbes’ retaliation

claims.

IV.  CONCLUSION

For the reasons set forth above, it is hereby

ORDERED that Defendant®lotion for Summary Judgment (D.E. # 37) is GRANTED
as to Counts | through IV.

ORDERED AND DONE, in Chambers, Miami, Florida, April 4, 2012.

/f/' . e
Paul C. Huck
UnitedState<District Judge

Copies furnished to:
Counsel of record
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