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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-23359-Civ-SCOL A
HUMBERTO GAYOU,
Plaintiff,
VS.
CELEBRITY CRUISES, INC.,

Defendant.
/

ORDER ON MOTION TO DISMISS
THIS MATTER is before the Court onéghMotion to Dismiss [EF No. 8], filed by
Defendant Celebrity Cruises, In¢Celebrity”). For the reasorset forth below, this Motion is

granted in part. The Court finds that the faling claims are subject to dismissal: negligence;
misleading advertising; negligent misrepresgota actual agency; and breach of third-party
beneficiary contract. To the ertethe pleading deficiencies idefirgd herein are subject to cure,
Plaintiff is given leave to filan Amended Complaint.

I ntroduction

This action arises from injuries that Pk Humberto Gayou allgedly sustained to his
person while on a zip-lining excursion in Puerto Limén, Costa Rica. At the time, Gayou was on
a Caribbean cruise operated by Celebrity.e Eip-lining accidenbccurred while Gayou was
participating in a shore excursion tour sold tlgio Celebrity, but operaden all respects by an
independent tour company, Asuaire, which wasnfixly a defendant to this lawsuit. The
Complaint asserts six counts agsi Celebrity: negligence; medding advertising; negligent
misrepresentation; apparent agency; actuaney and breach of third-party beneficiary
contract. The thrust of the Complaint is ti&lebrity should be held to account for Gayou’s
injuries because Celebrity touted, promoted, sold the zip-lining excursion to him and made
affirmative representations to the effect that isvgafe, reliable, and fun, when in fact just the
opposite was true. It was notfsaGayou alleges, and Celebrkyew it. Celebrity moves to
dismiss these counts for failure to state a claimder Federal Rule of Civil Procedure 12(b)(6).
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Before addressing Celebrity’'s arguments, the Court will briefly recite the relevant facts,
accepting the Complaint’s allegations as truethes Court must when deciding a motion to
dismiss under Rule 12(b)(6)

Factual Background

In December 2010, Gayou took a cruise abdhedM/S Constellation, a vessel operated
by Celebrity. Shore excursions are, accordintheoComplaint, a substantial part of the cruise
vacations aggressively promoted and sold by I@#leto its passengers. Celebrity allegedly
derives substantial income fromarketing and selling excursiog passengers on its cruise
ships. According to the allegations, most ofeDeaty’s advertising isntended to entice patrons
to select the cruise line and the crusbg specifically for the excursions.

Puerto Limon, Costa Rica was one of th&S Constellation’s ports of call.
Gayou purchased a ticket toetifJungle Breezes Canopy Tour” zip-lining excursion from
Celebrity. The excursion, whichvalves riding a zip-line systefinrom platform to platform, is
operated by an independent company called Asud@edebrity heavily promoted the excursion
on its website as “built witldouble steel cables, a twin pullsystem and the safest rope
breaking [sic] system.”"SeeCompl.  11. Gayou allegedly purchased tickets for the zip-lining
excursion in reliance upondbe website representations.

Gayou claims reliance on other representatioo. Prior to taking the excursion, he
allegedly spoke with an attendant at Celelsigxcursion desk and was further advised, by a
female attendant with an Argentinean or Chilaanent, that the excursion was indeed safe and
had the “safest” braking systemd.  13. The promotional materials given to Gayou at the
excursion desk touted the zip-line excursionlike fashion. Prior totaking the excursion,
Plaintiff attended a passenger meeting where Aglabuise line officias discussed the various
shore excursions available for purchase, including the zip-lining excursion. During the meeting,
Celebrity allegedly again promoted the safetyhaf zip-lining excursion, particularly the safety
of its braking system. Gayou altaned in to an ooard television chanhé his stateroom
that “depicted people safely ride [sic] a Zipe through the trees” dung the Jungle Breezes
Canopy Tour.Id.  16.

The Complaint alleges that [@brity employs numerous eéwv members and shore-side
employees on its vessels and athieadquarters in Miami, Floriggho are responsible for issues
of tour safety. Celebrity allegedly involves itsilfall incidents when itpassengers are reported



injured during cruise-sponsored excursionget, according to Gayou, on the day of the zip-
lining excursion in question, neither Celebrity nor Asuaire’s guide provided him any warning
that “dangerous situations could be encountdretiveen platforms, such as brake failure.”
Id. T 19.

On December 23, 2010, Gayou was partigngain the Jungle Breezes Canopy Tour
when the zip-line’s brake failed and Gayou crasintal a tree. The aatent allegedly caused
multiple fractures to his left foot and ankle, reog surgery and insertion of screws, plates, and

pins, as well as other related injuries. Gayaufht this lawsuit to recover for his injuries.

L egal Standard

When considering a motion to dismiss undeddfal Rule of Civil Procedure 12(b)(6),
the Court must accept all of the Complaint’s allegations as toastraing them in the light most
favorable to the plaintiff.Pielage v. McConnell516 F.3d 1282, 1284 (11th Cir. 2008). Under
Federal Rule of Civil Procedure 8, a pleadingdhenly contain “a short and plain statement of
the claim showing that the pleadsrentitled to relief.” Fed. R. Civ. P. 8(a)(2). The plaintiff
must nevertheless articulate “enoughts to state a claim to reli#fat is plausible on its face.”
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). “A claimséacial plausibility when the
plaintiff pleads factual content that allows theud to draw the reasonable inference that the
defendant is liable for the misconduct allegeAshcroft v. Igbgl129 S. Ct. 1937, 1949 (2009).
“Threadbare recitals of thelements of a cause of action, supported by mere conclusory
statements, do not suffice.ld. Thus, a pleading that offers mere “labels and conclusions” or
“a formulaic recitation of the elements of a sawf action” will not survive dismissald.

In applying the Supreme Court’s directivesTiwomblyandIgbal, the Eleventh Circuit
has provided the following guidance to the district courts:

In considering a motion to dismiss, a dosinould 1) eliminate any allegations in

the complaint that are merely legal conclusions; and 2) where there are well-
pleaded factual allegations, assume their veracity and then determine whether
they plausibly give rise tan entitlement to relief. Fther, courts may infer from

the factual allegations the complaint obvious alteative explanation[s], which
suggest lawful conduct rather than tndawful conduct the pintiff would ask

the court to infer.

Kivisto v. Miller, Canfiédd, Paddock & Stone, PLCi13 F. App’x 136, 138 (11th Cir. 2011)
(citations omitted). “This is a stricter standard than the Supreme Court descriBedlay V.
Gibson 355 U.S. 41, 45-46 (1957), which held tlaatomplaint should not be dismissed for



failure to state a claim ‘unlesisappears beyond doubt thée plaintiff can pove no set of facts
in support of his claim which euld entitle him to relief.” Mukamal v. Bakes378 F. App’'x
890, 896 (11th Cir. 2010). These precepts applgllitoivil actions, regardless of the cause of
action alleged Kivisto, 413 F. App’x at 138.

Where a cause of action sounds in fraud, h@nelvederal Rule of Civil Procedure 9(b)
must be satisfied in addition to the more relagghdard of Rule 8Under Rule 9(b), “a party
must state with particularity the circumstas constituting fraud or mistake,” although
“conditions of a person’s mind,” such as malice, intent, and knowledge, may be alleged
generally. Fed. R. Civ. P. 9(b). “The ‘particuigrrequirement servean important purpose in
fraud actions by alerting defendartb the precise misconduct witvhich they are charged and
protecting defendants against spurious charges of im@aodairaudulent behavior.West Coast
Roofing & Waterproofing, Inc. v. Johns Manwville, In287 F. App’x 81, 86 (11th Cir. 2008)
(citations omitted). “When a plaintiff does not specifically plead the minimum elements of their
allegation, it enables them to learn the commpls bare essentialthrough discovery and may
needlessly harm a defendant’s goodwill and reputation by bringing a suit that is, at best, missing
some of its core underpinnings, and, at wdgghunded on] baseless allegations used to extract
settlements.” U.S. ex rel. Clausen v. Lab. Corp. of Am., 290 F.3d 1301, 1313 n.24
(11th Cir. 2002). Thus, the Rude“particularity” requirement isiot satisfied by “conclusory
allegations that certain statementsre fraudulent; it requires thatcomplaint pleg facts giving
rise to an inference of fraud."West Coast Roofing & Waterproofing87 F. App’x at 86.

To meet this standard, the Complaint needsdémtify the precise statements, documents, or
misrepresentations made; the ¢irand place of, and the persaesponsible for, the alleged
statements; the content and manner in which thersents misled the plaintiff, and what the
defendant gained through the alleged fralad.

With these standards in mind, the Court suta Gayou’s Complainb see whether his
claims are sufficiently allegetd withstand dismissal.

Legal Analysis

Upon careful considerationthe Court dismisses Gayau'claims for negligence,
misleading advertising, negligent misreprestoitia actual agency, and breach of third-party

beneficiary contract. The reméang claim for apparent agency shall not be dismissed.



l. Negligence

Gayou’s negligence claim cannot survive dissal because he fails to allege any facts
either showing or creating an inference tGatebrity knew or should have known the zip-lining
excursion was other than safe.

In the negligence count, Gayou alleges thdeki#y breached its duty to use reasonable
care under the circumstances bymeoitting a number of acts in the course of its business
activities, including “negligently selecting éhzip-lining company (%ecursion operators’) it

markets to its passengers,” “negligently faglito investigate the safety of its excursion

operators,” “negligently failing to audit the safety of its excursion operators,” “negligently failing
to interview employees of excursion operators,” “negligently failing to supervise excursion

operators,” “negligently failing to require proof that the excursion operators adequately trained

and educated its employees,” “negligently fajlito require proof thaexcursion operators
supervise their employees,” “negligently failingreview the procedures of excursion operators
to make sure that passengers are not victimisrafe failure,” “negligently failing to require
proof that excursion operators inspect their popgnt to make sure that passengers are not

victims of brake failure,” “negligently failip to require proof thathe excursion operator
maintain the equipment used in the excursincluding the brakingsystem,” “failing to
adequately warn passengers purchasing excurgiomsDefendant’s vessels that there are real
and significant dangers on toursdaexcursions, including the fact that other passengers have

been killed or injured while on such excarss,” “failing to adequiely warn passengers
purchasing excursions from Celebrity that estn operators are unsafe,” “failing to warn
passengers of dangers presented by excursioatopgl “deliberately creating an environment
whereby passengers would be deceived into \aetiethat they are safe simply because they

purchased a Celebrity excursion ticket,” “cowgrup prior accidents occurring on excursions or
tours sold by Defendant, thery preventing the public frongaining knowledge regarding
potential dangers on tours and excursions,’liffgi to investigate similar incidents involving
excursion operators and/or its employees whiclld reveal the dangeromsture of Celebrity

sponsored tours,” “failing to impment policies or procedures track prior acalents so that
passengers could be warned of the dangers fgostgir health and physical and mental well
being,” “concealing, suppressing, and mis-charaitey information involving prior incidents

where passengers are injurendéor killed while on excursiogisand “protecting Celebrity’s



business interest and media image at the expense of the fundamental rights of the passengers and
other members of the public who will be injured in the future,” among others. Compl. § 27.
According to Gayou, this laundry list of breaches by Celebrity proximately caused the injuries he
sustained when he slammed into a tree while zip-linidg{{ 28-31.

Celebrity moves to dismiss the negligce count because it does not allisges showing
that the cruise line knew or should have knafrany dangerous condition relating to the zip-
lining excursion that would give rise to a duty to warn. Mot. at 2-5. Celebrity also argues that
Gayou seeks to impose upon it heightened duties unsugpbytegeneral maritime law.
Id. at 5-6. Further, Celebrity contends that #iflegations do not support a claim for negligent
hiring or retention of an ingeendent contractor, to the extegBayou attempts to raise such a
claim. Id. at 6-7. In response, Gayou distinguis@Gesebrity’s case authorities and focuses upon
his allegations regarding a faikuto warn. According to Gau, “although Celebrity moves to
dismiss [the negligence count] because it allagelation of ‘variousduties’ which Celebrity
alleges are not owed to the Plaintiff, Celgbnievertheless acknowledgesitlit owes a duty to
warn.” Resp. at 8. Therefore, Gayou conterides Court should not rite the alleged duties
from the Complaint in “line item fashionit being sufficient that facts concernisgmeduty —
that is, the duty to warn — are allegdd.

Celebrity has the better argument. Under federal maritimé faevduty of care owed by
a cruise operator to its passersyes ordinary reasonable cawader the circumstances, “which
requires, as a prerequisite toposing liability, that the carrier kia actual or constructive notice
of the risk-creahg condition.” See Keefe v. Bahama Cruise Line, I@67 F.2d 1318, 1322
(11th Cir. 1989). A cruise linmust warn passengers only of taafangers that “the cruise line
knows or reasonably should have known,” and Ghhare not apparent and obvious to the
passenger.”See Smolnokai787 F. Supp. 2d at 1315 (citatioomitted). Gayou’s negligence
count, premised on Celebrity’s failure to warrilsfao state a claim because he has not alleged
anyfacts from which it may be inferred that Celebrity either knew or should have known of any

dangerous or unsafe condition associated with the zip-lining excursion. He alleges a host of

! The parties rightly agree that fedenalariime law supplies the relevant legal
framework for analyzing Gayou’s claims. “Fedemaritime law applies to actions arising from
alleged torts ‘committed aboard a ship sailinghavigable waters,” and also “extends to torts
occurring at offshore locations or portsa#ll during the coursef a cruise.” See Smolnokar v.
Royal Caribbean Cruises Ltd787 F. Supp. 2d 1308, 1315 (S.D. Fla. 2011) (Jordan, J.).



breaches, but there are no underlying facts sigge the requisite actual or constructive
knowledge on Celebrity’s pia Without that, Gayou fails to adquate invoke Celebrity’s duty to
warn. See Koens v. Royal Caribbean Cruises,,[#d4 F. Supp. 2d 1215, 1220 (S.D. Fla. 2011)
(King, J.);Isbell v. Carnival Corp.462 F. Supp. 2d 1232, 1237 (S.D. Fla. 2006) (Moreno, J.).

The same result obtains to the extent thatrtbgligence count attempts to state a claim
for negligent hiring or retentioof an independent contractorTo properly pled such a claim,
Gayou must allege that the Ziping company was incompeteat unfit to perform the work,
that Celebrity knew or reasdnlg should have known of thearticular incompetence or
unfitness, and that such incompetence wrfitness proximately caused his injuries.
See Smolnokar787 F. Supp. 2d at 1318. Gayou failsdto so. The Complaint lists endless
purported failings by Celebrity, bunone are supported by any relevéacts going to the first
and second elementsSee Koens774 F. Supp. 2d at 1220 (“mérepleading the existence of
[cruise line’s] duties without progling a factual basis for their position is insufficient to state
a cause of action”)tgbal, 129 S. Ct. at 1949. As such, y®a has not sufficiently alleged a
negligent hiring or retention claim.

Finally, as to Gayou’s other breach allegationmay be that he is attempting to impose
upon Celebrity heightened duties unsupported by maritime law. Celebrity puts forth such an
argument in support of dismissal. At preséiwever, the Court need not strike alleged duties
from the Complaint in “line-item fashion,” as thegligence count is being dismissed regardless.
See Holguin v. Celebrity Cruises, In@010 WL 1837808, at *1 (S.D. Fla. May 4, 2010)
(Altonaga, J.). Upon re-pleading, howevery@ais reminded that any alleged breaches, and
the duties associated therewith, must be consistent with federal maritime law and must be
supported by underlyintactual allegations.See White v. NCL Am.,dn& Norwegian Cruise

% |t is not entirely clear that Gayou is atigting such a claim. The count is simply
labeled “negligence,” and Gayou’s response ® Motion to Dismiss focuses exclusively on
whether he properly alleged aghigence claim based on failure to warn. Yet, some of the
breach allegations potentially implicate negligent hiring or retentConstruing the Complaint
in the light most favorable to Gayou, the Court finds it prudeatittress such a claim. Because
the Court is dismissing the Complaint, sho@eyou wish to plead aegligent hiing and
retention claim, he shall separately allegaratependent count when amending the Complaint.
See Platypus Wear, Ino.. Clarke Modet & Co., S.L..2008 WL 2557503, at *2 n.5
(S.D. Fla. June 23, 2008) (Torres, J.) (“Allegations. complaint must be composed of definite
statements with sufficient clarity and precrsifor a defendant to fierentiate between the
different claims in order to forra proper responsive pleading.”).



Line Ltd, 2007 WL 414331, at *1-*2 (S.[Fla. Feb. 6, 2007) (Brown, J$tires v. Carnival
Corp, 243 F. Supp. 2d 1313, 1318 (M.D. Fla. 2002) (Reksd.). Just as above, conclusory
allegations grounded in thin air will not do.

Gayou’s negligence count is therefore dismidsagthout prejudice. He is given leave to
amend, provided the above deficiencies are cured.

. Misleading Advertising and Negligent Misrepresentation

The Court finds these counts must be dss®d. Both claims are grounded on virtually
identical allegations. And both claims régu compliance with Federal Rule of Civil
Procedure 9(b), as they are grounded in fraBée Weitz v. Celebrity Cruises, |n2010 WL
1882127, at *1 (S.D. Fla. May 11, 2010) (Altonagg, (QRule 9(b) applies to Plaintiffs’
misleading advertising and negligenisrepresentation claims.”).

The tenor of both claims is that Celebrity made certain false statements and
misrepresentations in promotional materialsjtsrwebsite, and during ¢éhcruise regarding the
safety of the zip-lining excursion, upon whiGayou reasonably relied, and which proximately
led to the injuries he sushed upon crashing intoteee during the excursioreeCompl. 1 41,
53-56, 60, 71-77. Celebrity moves to dismisssth claims, arguing that Gayou offers only
“general allegations” of &ud and “fails to specifwheri the alleged fraudulent statements were
made, received, viewed, or heard. Mot. at 8 (emsighariginal). Celebrityalso contends that
Gayou has not appropriately identified the docusmeontaining the allegemisrepresentations,
aside from pointing to the FAQ section of I€&ity’s website and one portion of a shore
excursion brochureld. Nor, according to Celebrity, h&ayou properly identified the alleged
persons responsible for making the misstatets) during the ship’s “port talks.fd. For these
reasons, Celebrity argues, Gayou has not adherdrule 9(b)'s edicts Gayou counters, in
conclusory fashion, that his allegations are sudfitdy particular as tthe statements made, the
persons who made them, and the time they wexrde. Resp. at 9-12. According to Gayou, his
allegations adequately put Celebrity on notidethe alleged fraud, and Celebrity has enough
information independent of the Complaint to prepare a defelsse Essentially, Gayou argues
that it is enough to say thatetlstatements were made sometiduring the cruise in December

2010 by Celebrity’s own employees, whol€twity is capable of identifyingld. at 11-12.



This Court disagrees. “Rule 9(b) requires @rgiff to plead mateal misrepresentations
or omissions withparticularity.” Holguin, 2010 WL 1837808, at *2. The Rule is satisfied only
if the plaintiff alleges “precisely what statements were made in what documents or oral
representations or what omissions were mapiel$ “the time and place of each such statement
and the person responsible for making (or, inchee of omissions, not making) same,” plus “the
content of such statements and the manner ichMmey misled the plaintiff,” plus “what the
defendants obtained as a ceqeence of the fraud.”Ziemba v. Cascade Int’l, Inc256 F.3d
1194, 1202 (11th Cir. 2001). “Thentaularity rule alerts defendds to their precise misconduct
and protects defendants against baseteharges of fraudulent behaviorHolguin, 2010 WL
1837808, at *2.

Here, Gayou identifies some of the allegetiilse and misleading representations and
materials with sufficient particularity, but mosfhils on this front. For instance, his allegations
concerning depictions on “one thfe television channels in [fistateroom,” statements found in
“the daily bulletins delivered to [his] cabin during the cruise,” and information presented during
“port talks” are not sufficiently pécular. Compl. 1Y 48-50, 67-69. Rule 9(b) demands more.
See Holguin2010 WL 1837808, at *2 (dismissing claim bezatp]laintiffs have not identified
which statements were made in which documents, the time and place of each statement, and the
defendant responsible for each statement”).

Further, Gayou does not partiadly identify the timing ofany of the alleged
misrepresentations. Merely saying that Celelsiglleged false statements were made “[d]uring

the cruise,” “[p]rior to arriving at each desdtion,” or when Gayou visited the excursion desk
does not satisfy Rule 9(b). Compl. 11 48-51,767- Gayou must be more precise temporally.
See McLaren v. Celebrity Cruises, In2012 WL 1792632, at *10 (S.D. Fla. May 16, 2012)
(Altonaga, J.) (Rule 9(b) not satisfied whetwmder very similar facts, plaintiff “failed to
specifically allege when each statement was madfé&jtz 2010 WL 1882127, at *1 (dismissal
required where plaintiff failed to allegevhenCelebrity made the alledanisrepresentations”).
This is especially significant as to the repmstions he claims were present on Celebrity’s

website. Gayou baldly asserts that “wiedbsnaterial typically remains staticseeResp. at 12,



but experience tells us the oppositérue. Website content igpdated and changed all the tifhe.
The importance of “when” cannot be understate@ h&hese counts are dismissed for failure to
comply with Rule 9(b).McLaren 2012 WL 1792632, at *1Weitz 2010 WL 1882127, at *1.

As to the claim for misleading advertising, the Court finds disaliis required for
another reason as well. An essential elentgnd misleading adveriisg claim is that the
representoknew or should have known of the falsity of the statements at issugee Joseph v.
Liberty Nat’l Bank 873 So. 2d 384, 388 (Fla. 5th DCA 2004). As Celebrity correctly argues,
Gayou again fails to allege any facts supporthag Celebrity knew or should have known that
the statements in its marketing materials cesning the excursion opmor’'s safety record,
reputation, and the like were false. Nor doesillege any facts supporting that Celebrity knew
of any dangerous condition with the zip-figi excursion. Instead, Gayou offers only the
conclusory assertion that “[s]aid statementd arformation were false and misleading at the
time they were made, and Celebrity knew or stidudve known that they were false at such
time.” Compl. 1 53. What's missing here“vghy” and “how” Celebrity knew or should have
known. That no such facts are alleged requiremdisal of the misleaaly advertising claim.
“Threadbare recitals of thelements of a cause of action, supported by mere conclusory
statements, do not sufficelgbal, 129 S. Ct. at 1949.

Although Celebrity argues for it, the Court does reach the same conclusion as to the
negligent misrepresentation count. While tslements are similar, a cause of action for
negligent misrepresentation is nmintingent on the representoaving actual or constructive
knowledge of falsity; such a claim may ald® stated where “the representor made
the misrepresentationithout knowledge as to its truth or falsity.”Fojtasek v. NCL (Bahamas)
Ltd., 613 F. Supp. 2d 1351, 1355 (S.D. Fla. 2009)ga&to, J.) (emphassupplied). Gayou’s
allegations that Celebrity touted and promotbd zip-lining excursion’s safety even though

“Celebrity had not vetted the excursion, its oparabr the equipment, and in particular the

% Indeed, “[tlhe dynamic nature of the Wemeans that pages and whole sites are
continually evolving, meaning &b pages are frequently changed or deleted.”
See Michael Day, Collecting and Preserving the World Wide Webeb. 25, 2003,
http://www.jisc.ac.uk/uploaded_doments/archiving_feasibility.pdf The average lifespan of a
typical website was once peggedaaimere seventy-five daysSee id.at 6. For all we know,
Gayou’s lawyers may have visited the websitequestion in the aurse of drafting the
Complaint and made use of thedmage then appearing. Buathmay or may not be the same
language on which Gayou relied and which wagallity false at the time of the cruise.




braking system, used in the excursion” are swfitito withstand dismissal for failure to state a
claim. See Gilchrist Timber Co. v. ITT Rayonier, |27 F.3d 1390, 1395-96 (11th Cir. 1997)
(knowledge element for negligemisrepresentation satisfied esv though defendant “did not
knowingly misrepresent the zoning and was na&neaware of the zoning and ‘had no cause to
know’ the zoning category was inaccurate,” becausd cause of action is viable even “[w]hen
there is no intent to deceive but yigood faith coupled with negligenceBurger King Corp. v.
Austin 805 F. Supp. 1007, 1024 (S.D. Fla. 1992) (Hteaye).) (negligenimisrepresentation
“involves negligent failure to asdain the truth or falsity ofa representation, rather than
knowledge that such representation is fals&ayou still must re-pleathis count consistent
with Rule 9(b), however.

I1l.  Apparent Agency and Actual Agency”

While the Court finds the apparent agencyrdohas been sufficiently pled, the actual
agency count must be dismissed. Gayou’s aetg@hcy count fails to state a claim because the
contract between Celebrity and the excursion amshows, as a matter of law, that no actual
agency relationship was formed intended by the parties.

In the apparent agency count, Gayou abegjgat Celebrity held out the excursion
company as its agent by making a number of reptaens to cruise passengers, particularly in
brochures and other promotionalaterials, indicating that thexcursions were not offered
independent of Celebrity. Compl. § 80. In tegard, Gayou also points the fact that the
excursions were sold through t@elebrity shore excursion desk board the cruise ship, the
manner in which the excursions were chargatiaid for through Celebrity, the appearance and
actions of shore excursion personnel in trefa to Celebrity and its passengers, and the
preferential treatment given W@elebrity to passengers paipiating in shore excursionslid.

* The Court observes at the outset that these counts, as labeled, are not really causes of

action, but rather theies of liability. See Lewis v. City of St. Petershu60 F.3d 1260

(11th Cir. 2001);see also Gavigan v. Celebrity Cruises, Jn2011 WL 7139353, at *3

(S.D. Fla. Oct. 12, 2011) (Seitz, J.). There is no cause of action for “ageSeg 'Barabe v.

Apax Partners Europe Managers, Lt859 F. App’x 82, 84 (11th Cir. 2009). A fair reading of

the substance of the claims, however, makesphat Gayou is really pleading negligence
causes of action that are groundecharagency theory dfbility. The Cout so construes them,

their respective labels notwgtanding. When amending, Gayahall properly label such
claims.



According to Gayou, these representations, fagtd, circumstances led cruise passengers such
as him to reasonably belietleat the excursion company was an agent of Celebtdyy 81.
Gayou also alleges that he reaably relied and acted upon thislief in purchasing tickets to
the zip-lining excursion, that the excursiomgaany’s breach of duty amkegligence resulted in
his injuries, and that Celebritgs principal is liable for thexcursion company’s failings.
Id. 11 81, 83.

Celebrity moves to dismiss this claim, amgithat Gayou has not set forth sufficient
facts to support an apparenteagy theory. Mot. at 15-17The Court disagrees. Apparent
agency exists where the alleged principal rsaemanifestation thatauses a third party to
reasonably believe that the allegegkent had the authority to acr fine benefit of the principal,
and the third party reasonably acts on such belief to his detrilBeptFojtasek613 F. Supp. 2d
at 1357. Although Celebrity contends that @emplaint “lacks the necessary factual support
alleging the representation necesstrycreate an apparent ageneyationship” and that “[a]t
best, [Gayou] has alleged conclusory facts thelebrity allowed the subject shore excursion
operator to represent itself as Celebrity’s agesgé Mot. at 16, a careful reading of the
allegations belies these contentions. Gayou haforhb allegations of specific undertakings by
Celebrity that, if proved, couldstablish the requisite manifestations by the principal, causing a
third party like Gayou to reasonable believattihe excursion company was its agent.
Moreover, even if the Complaint merely pldidat “Celebrity allowed the shore excursion
operator to represent itself as Celebrity’s ages¢é€Mot. at 16, a claim foapparent agency
would not necessarily be foresked, if supported by underlyingcta. “An apparent agency
relationship may be created by sibe where ‘the principal knowingbermits the agent to act as
if the agent is authorized,” doy acting in a manner which creates a reasonable appearance of an
agent’s authority[.]” Belik v. Carlston Travel Group, Inc.2011 WL 2221224, at *7
(S.D. Fla. June 6, 2011) (Altonaga, J.) (quotkibetstone Candy Co. v. Kraft Foods, JriR51
F.3d 1067, 1078 (11th Cir. 2003). Therefore, the amgpagency count will not be dismissed.

The Court reaches the oppositencloision as to the claim faactual agency, however.
Gayou alleges there was an actual agencyioakhip between Celebrity and the zip-lining
excursion company because, on information aedef, the contract between them granted
Celebrity “significant conbl over the excursion opa&tor’'s day-to-day activities.” Compl. § 90.
Gayou alleges that he “does not currently hagepy of the contract” in question, and therefore



does not attach it to his Complainkee id. Celebrity has attached a copy of the contract to its
Motion, however, arguing that the contracfiniéively shows no actual agency relationship
between the signatories. Mot. at 14. Becausectintract, and the control it allegedly allowed
Celebrity to exercise over the excursion comypas central to Gayou’s claim of actual agency,
the Court may consider its termsdaciding this Motion to DismissAs the Eleventh Circuit has
explained, “where the plaintiff refers to certa@iocuments in the complaint and those documents
are central to the plaintiff's claim, then the Court may consider the documents part of the
pleadings for purposes of Rule 12(b)(6) dismissadt] the defendant’s attaching such documents
to the motion to dismiss will not requireonversion of the motion into a motion for
summary judgment.”Brooks v. Blue Cross &lue Shield of Fla., Inc.116 F.3d 1364, 1369
(11th Cir. 1997). Because thentmct is clearly central to @au’s claim of actual agency, the
Court has carefully reviewed it in relation to themplaint’s allegations, consistent with the rule
announced ifBrooks

An actual agency relationship requires acknowledgement by the principal that the
agent will act for it, the agent’s acceptancetltd undertaking, and control over the agent’s
actions by the principalSee Fojtasek613 F. Supp. 2d at 1357. Although Gayou’s allegations
parrot these elements, the Countds no support for an actual agewtyim in the contract itself.

In fact, the contract shows an express inténatt the excursion company would act as an
independent contractor @elebrity, not as its agent. Mot.&x. 4, 8 1 (“Operator’s relationship
with Cruise Line during the term of this agreem&mdll be that of an Independent Contractor.”).
Further, the contract does not provide for kired of control by Celelity over the excursion
company that the Complaint alleges and that didwal required for an actual agency relationship.
In fact, the contract repeatedljisclaims such control by Celebrity with clauses such as,
“Operator acknowledges that tlwontrol and respongdiity of the Shore Excursion remains
exclusively with the Operator,” and “Operatsinall not publish nor use any advertising, sales
promotions, press releases dnat publicity which use Cruise m¢’s name, logo, trademarks or
service marks without prior writteapproval of Cruise Line.1d. 88 1, 6, 9, 12.

Other than reciting the elements of actagency and claiming, incorrectly, that the
contract creates an actual agency relationgbgyou offers only the conclusory allegation that
“Celebrity performed all billing, advertising, ongaing, and direction of its passengers to [the
excursion company].” Compl. § 91. Very simikdlegations have been deemed insufficient to



support a claim of agency, howeveEee Fojtasek613 F. Supp. 2d at 1357 (dismissing agency
claim where “Plaintiff has merely alleged that [itreiise line] allowed [te excursion provider]

to represent itself as [the cruifiae’s] agent and that it utilizefthe cruise line] for billing,
advertising, organizing, and ditewy passengers related the #ipe ride”). While the Court
recognizes that the existence of an agency oelstip is often fact-specific and dependent on the
circumstances in questiosge Villazon v. Prudential Health Care Plan, In843 So. 2d 842,
853 (Fla. 2003), Gayou’s allegations rely agh@xclusively upon # purported “extensive
control over the excursion operdfoday-to-day operations” giveto Celebrity by the terms of
the contractseeCompl. § 90. That contract, however, shows as a matter of law that no agency
relationship was intended or formedSee Jaar v. Univ. of Miami474 So. 2d 239, 242
(Fla. 3d DCA 1985) (agency status in contract prissgmestion of law for the court). Therefore,
on these allegations, the actuakagy claim cannot stand. See Verizon Trademark Servs.,
LLC v. Producers, In¢.2011 WL 3629002, at *5 (M.D. FlaAug. 18, 2011) (Hernandez
Covington, J.) (“[Plaintiff] arguethat the Court should look beyondetterms of the contract to
find an agency relationship. However, Flaridase law requires specific facts to support a
finding of agency, and those facts aréher alleged nor evidenced here.”).

V. Breach of Third-Party Beneficiary Contract

Gayou’s claim for breach of thirparty beneficiarycontract must be dismissed for two
reasons. First, he fails to allege that Celelyigached any duty. Saud, the contract shows no
intent to primarily benefit tind-parties, such as Gayou.

Gayou alleges that Celebrity and the lmpag excursion company entered into a
contract, whereby Celebrity pa&sgers would be afforded “a safe and secure excursion.”
Compl. 198. This is the same contract Gaydiegaipon in support of his actual agency claim.
According to Gayou, the intended tiHiparty beneficiariesf this contract were cruise vacation
passengers, such as himsed. § 100. Further, he alleges that the excursion company breached
the third-party beneficiary contract, caushigh injury as a result of this breachd. 1 102-103.

Celebrity moves to dismiss the claimgaing Gayou was not an intended primary or
direct beneficiary to theomtract. Mot. at 18. Cdbeity points to the contr itself to show both
that Gayou was not an intended beciafly, and that, in fact, any inteto benefit ghird party is
expressly repudiated thereimd. In response, Gayou agrees that a third-party beneficiary must
be an intended primary or direct beneficiarytte contact, but contends that he was a member of



a “well defined class of readily identifiable rgens” that the contradhtended to benefit —
Celebrity passengers who purchased a tickeheip-lining excursion. Resp. at 15.

The Court agrees with Celebrity. Two requisiteegations to successfully plead a cause
of action for breach of third-pty beneficiary contract are dh the defendant breached the
contract, and that there was an express or iohphieent to primarily and directly benefit the
plaintiff. See Rinker v. Carnival Corporatipii53 F. Supp. 2d 1237, 1244 (S.D. Fla. 2010)
(Seitz, J.). Here, Gayou fails to allegay breach by Celebritythe only breach alleged,
conclusory as it is, names the excursioompany. Compl. § 102. This will not work.
See Rinker753 F. Supp. at 1237 (“To hold Carnival lalor a breach by thother contracting
parties, as Plaintiff seeks to do, wotddn contract law on its head.”).

Further, considering its termshere is no reading of the mact that would allow the
Court to find either an express or implied intbgtthe parties to primarily or directly benefit
Gayou. Not only does the contraotpressly disclaim any intetd provide third parties with
“any remedy, claim, right or actioor other right,” but the Couiis also unale to find any
provision of the contract from which to infer aimyent to directly benefiGayou, as a cruise ship
passenger. Mot. at Ex. 4, § 12. To be s@Ga&you has not identified any, notwithstanding the
fact that Celebrity attached the o@dt to its Motion to Dismiss.

The contract also falls far shaf guaranteeing Gau with a safe excui@, as alleged.
Indeed, the only reference thaduld arguably be thought to adds a passenger’s safety is the
acknowledgment that the excursion “will satigifie highest standards in the industryd. But
this language is far too generallhe contract was not designtm warranty the safety of all
cruise passengersSee Gentry v. Carnival Corp2011 WL 4737062, at *8 (S.D. Fla. 2011)
(Goodman, J.) (cruise passenger’s breach of cortlaiot fails unless there is express provision
guaranteeing safe passage; passenger’s remedy, if any, lies in negligeacalsaJoseph v.
Carnival Corp, 2011 WL 3022555, at *2 (S.D. Fla. 2011) (lud.) (“A cruise ship owner . . .
is not an insurer of its passengers’ safetyygung v. Carnival Corp.2011 WL 465366, at *3

® Here again, the Court may consider the contract in resolving this portion of the Motion
to Dismiss because the contract is cdntraGayou’s third-party beneficiary clairBee Brooks
116 F.3d at 1369. Such centrality is apparentGagou alleges that the contract between
Celebrity and the excursion company suppligsn with third-party beneficiary rights.
SeeCompl. § 100 (“The intended third party benefigarof this contracare Celebrity’s cruise
passengers, includingetPlaintiff.”).



(S.D. Fla. 2011) (King, J.) (“a general promisattthe trip will be ‘safe and reliable’ does not
constitute a guarantee that no harm wifilalleplaintiff”) (citation omitted).

In sum, there was no direct intended bérniefGayou. Accordingly, his claim for breach
of third-party beneficiargontract is dismissed.

Conclusion

As set forth above, the Coufinds that Gayou's Complaint insufficiently pled in
several material respects. Accordingly, it is herébRDERED and ADJUDGED that
Celebrity’s Motion to Dismiss iSSRANTED IN PART. Gayou’'s claims for negligence,
misleading advertising, negligent misrepresgoima actual agency, and breach of third-party
beneficiary contract are all dismissed. Thermoldor apparent agency stands. Gayou is given
leave to file anlAmended Complaint byune 19, 2012 addressing the deficieres noted in this

Order, to the extent saidfitdencies may be cured.

DONE and ORDERED in chambers at Miami, Florida on June 5, 2012.

ROBERT N&COLA, JR.
UNITED STATESDISTRICT JUDGE
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