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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 12-20575-CV-HUCK/BANDSTRA

ANDRES DUQUESNE,
Plaintiff,
V.
THE CITY OF MIAMI BEACH,
a municipal corporation,
PHILLIPPE ARCHER, individually,
MICHAEL MULEY, individually, and
BERNADETTE MAHER,individually.

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTIONS TO DISMISS
This matter is before the Court on Defendants Phillippe Archer, Michael Muley, and
Bernadette Maher’'s Motion to Dismiss Coudgll of the Amended Cmplaint of Plaintiff
Andres Duquesne (D.E. #18) and Defendant Glityliami Beach’s Motion to Dismiss Counts I,
lll, and VIII of Plaintiffs Amended Complain(D.E. #25). Since both motions concern the
same Amended Complaint (D.E. #15), the Cawonsiders the two motions together. The
relevant responses and replies have been filddeach motion is ripe for adjudication. For the
reasons stated below, the COBRANTS Defendants’ Motion tBismiss with respect to Counts
| (as relates to Defendants Archer and Muley)(dB relates to Defendant Archer), V, VII (as
relates to Defendant MaherydVIll with leave to amend, andENIES Defendants’ Motion to
Dismiss with respect to Counts(ds relates to the Bendant City), II, Il (as relates to the
Defendant City), IV, VI, and VII (as relaag¢o Defendants Archer and Muley).

l. BACKGROUND
This case is an action bydnttiff Andres Duquesne (“Plaliff”) against three Miami
Beach police officers, Defendants Phillippe AechMichael Muley, and Bernadette Maher (the
“Individual Defendants”) and the City of MianBeach (“City,” and collectively with the
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Individual Defendants, “Defendants”). Plaintiff alleges isa Amended Complaint, among other
things, that, on or about February 16, 2008, Defen@acher accosted him, without presenting
himself as a police officer, while he was buysgewspaper. D.E. #1%124-25. Plaintiff was
holding a lottery ticket and elosed 32-ounce Heineken bdwttle in a brown paper badd. at
1922-23. After telling Archer to & lost,” Plaintiff walked awajrom Archer and Archer began
to follow Plaintiff in a vehicle without a police insignidd. at 1125-28. Upon approaching a
police car for help, Plaintiff @ountered Defendant Maheld. at 131. Maher patted him down,
purportedly for running away from a police officeendcuffed him and put him in the back seat
of her police car. Id. at 1132, 34. There, Defendavuley opened the door and punched
Plaintiff in the face.Id. at 135. Then, Archer and an unknown police officer punched him in the
face as well.l1d. at 1136, 38. Maher then drove PIdir the Miami Beach Police Department
where Muley and Archer beat him furthdd. at §139-40. Later, Plaifftwas charged with (1)
Battery on a Law Enforcement Officer; (2) 983ession of Cocaine; (3) Resisting without
Violence; and (4) Drinking in Publicld. at 145. After being jailed for 340 days, Plaintiff had a
trial. 1d. at 51. The Individual Defendis, however, did not appetar testify and the State of
Florida dropped all chargeagainst Plaintiff.Id. at §53.

Plaintiff now brings this civil action fobattery against the City, Archer, and Muley
(Count 1), battery against Archand Muley individually(Count II), false arrest against the City
and Archer (Count IIl), falsearrest against Archer indowally (Count [V), malicious
prosecution against Archer inililually (Count V), violation of 42 U.S.C. 81983 and of the
Fourth Amendment for unreasonable seizurairegj all IndividualDefendants (Count VI),
violation of 42 U.S.C. 81983 and of the Fourth @émdment for excessive use of force against all
Individual Defendants (Count Viland negligent hiring, retenti and supervision against the
City (Count VIII). D.E. #15at 1154-123.

In their Motion to Dismiss, the Individual Defendants make three separate arguments for
dismissal of Counts Il, 1V, V, VI, an¥lll of Plaintiff's Amended Complairt first, that Counts

II, VI, and VII should be dismissed for pleading separate legal claims against multiple

! The Individual Defendants alsogare for the dismissal of Countsuhd |1l as each relates to the
Individual Defendants, including argument that Plaintiff's offial capacity claims against the
Individual Defendants in Counts | and 11l shoblel dismissed as duplicative of the claims
against the City. Plaintiff, veever, has withdrawn his clainagainst the Individual Defendants
in Counts | and Ill.SeeD.E. #21, p. 3. Accordingly, thiSrder does not discuss these
arguments.
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defendants in a single count irolation of Fed. R. Civ. P. 10(bgecond, that Counts 1V, V, VI,
and VIl should be dismissed for failure to stat claim for which relief can be granted in
violation of Fed. R. Civ. P. 12(b)(6) and 8(3)(and third, that Counts II, IV, and V should be
dismissed because the Individual Defendants fioedad immunity as to state claims pursuant
to Florida Statute 8 768.28(9)(a).

In its Motion to Dismiss, the City makesdvarguments for dismissal of Counts I, Ill, and
VIl of Plaintiffs Amended Complaint: first, that Counts | and Ill should be dismissed pursuant
to Florida Statute § 768.28(9)(a) because the allmgatiail to state a vicarious liability claim
against the City for battery and false arresice the conduct described in the Amended
Complaint can only be characted as actions taken in badtliaor with malicious purpose;
second, that Count VIII should be dismissed falufa to state a claim for which relief can be
granted in violation of Fed. R. CiP. 12(b)(6) and 8(a)(2).

I. LEGAL ANALYSIS
a. Pleading Separate Legal Claims Agaidsiltiple Defendants in a Single Count
The Individual Defendants first argue thaiu@ts Il, VI, and VIl should be dismissed for

pleading separate legal claims against multipferd#ants in a single count in violation of Fed.
R. Civ. P. 10(b). Rule 10(Istates, in pertinent part, that:

A party must state its claims . . . mumbered paragraphs, each limited as far as
practicable to a single set of circumstances. If doing so wouldgromote clarity, each
claim founded on a separate transaction or weoge . . . must be stated in a separate
count.

Fed. R. Civ. P. 10(b). The Inddual Defendants argue thatsangle count may not assert a
claim against more than one Defendant. As an pl@rthey argue that Plaintiff's allegations of
battery against both Archer and Mahathm Count Il violate Rule 10(b).SeeD.E. #22, p. 2.
Likewise, they claim that CoumtVI and VII, which includeallegations against all three
Individual Defendants, must bdismissed for pleading “separate legal claims against multiple
Defendants in a single countld. According to the Individual Defendants, “[b]ecause Plaintiff
combines multiple claims against multiple Defemdain the same counts, it is impossible to

discern which specific allegations are addressedrt each or all of the Defendants.” D.E.



#18, p. 4. The Individual Defendants claim thaiiiff should be required to re-plead each
claim against Defendaniis separate countdd.

Plaintiff, in his Response, does not directlgliads this argument or the case law cited by
the Individual Defendants See generall0.E. #21. Nonetheless, the Court has reviewed Fed. R.
Civ. P. 10(b) and the two cases cited by traividual Defendants to support their proposition.
For the reasons stated below, @rurt finds that neither the ptalanguage of Rule 10(b) nor the
case law cited by the Defendants requires the Goufind that Plaintiff must re-plead these
allegations in separate counts.

First, the plain language of the ruleysathat only claims “founded on a separate
transaction or occurrence” must be stated separate count. Accordingly, claims founded on
the same transaction or occurrence maplbd together in the same couBee, e.g., Woodburn
v. State Dep’t of Children & Family Servic&d12 U.S. Dist. LEXIS 68348, at *13-14 (S.D. Fla.
Apr. 17, 2012) (finding that platiff's complaint did not violateRule 10 where a count against
two defendants “raise[d] the same claims and relate[d] to the same occurrences”). Here, the
alleged punching and beating by Defendants Archer and Muley supporting Count Il occurred on
the same day as part of the same incideRtus, the battery allegations against Archer and
Muley in Count Il are part and pzel of the same transaction @ccurrence and need not be re-
plead in separate courftsLikewise, the allegations agairadt three Individual Defendants with
respect to an unreasonable seizure and excessvef tisrce derive from the same incident on
the same day. Plaintiff has already divided ¢hego legal claims into separate counts (Counts
VI and VII). It is not necessarfor Plaintiff to further subdivde these counts tigolate each
Defendant since the alleged deption of rights by all threefficers was part of the same
transaction or occurrence. Accordingly, underglan language of Rul&0(b), the Court finds
that Plaintiff need not re-pleadebe allegations in separate counts.

Furthermore, the Individual Defendants aite case law that would suggest a different
result. The first case they cit@nderson v. District Bd. of Tstees of Cent. Fla. Community
College 77 F.3d 364 (11th Cir. 1996), concerned mpfaint whereby six counts each alleged
violations of multiple different laws, includindpe due process and equal protection clauses of
the 8" and 14" Amendments, and Article |, Sectionsad 9 of the Florida Constitution. The

2 Plaintiff, in his Response, states that tHenence to Maher in pageaph 65 of Count Il should
have instead referred to Muley. Plaintiff willleathe opportunity to correct this error in a
Second Amended Complaint.
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Court found that it was ktually impossible to know which allefians of fact wee intended to
support which claims for reliefSee Andersqry7 F.3d at 366. In the instant case, each count is
limited to a single legal claim brohgagainst one or more of thieree Individual Defendants.
The general allegations, whicheaincorporated by reference irdach count, make clear which
allegations of fact support which claims for rélend each Individual Defendant is named with
respect to each actiorken. The Court therefore does not féoe problems here that it faced in
Anderson Accordingly, Axdersondoes not control the instant case.

The second case Defendants ddennis v. City of North Miami, et, 22008 WL 783737
(S.D. Fla. 2008), concerned a complaint witkte®n counts againstg#it defendants. The
complaint was seventy-five pages long and was rambling and disorgar8eedDennis2008
WL 783737 at *3. Most of the counts were agamsiltiple defendants, but the plaintiff did not
sufficiently specify how each particularfdadant committed the alleged offens8ee id No
such pleading defect is apparent in theanstcase. The Courtdhefore does not face the
problems here that it faced ennis. Accordingly, Dennis too fails to guide this Court’s
decision. For the above reasons, the Court fihdsCounts II, VI, and VIl do not violate Rule
10(b). Therefore, there is no atk for Plaintiff to re-plead these claims in a more definite

manner.

b. Failure to State a Claim For Which Relief Can Be Granted
The Individual Defendants neatgue that Counts IV, V, Vand VIl should be dismissed

for failure to state a claim for which relief can dganted in violation oFed. R. Civ. P. 12(b)(6)

and 8(a)(2). The City arguésat Count VIl should be dismissed on the same grounds.

i. Standard of Review

It is well established that “[tjo survive motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘statlaien to relief that is plausible on its face.™
Ashcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 1949, 17¥d. 2d 868 (2009) (quotinBell
Atl. Corp. v. Twombly550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). “Under
Federal Rule of Civil Procedure 8(a)(2), a plegdnust contain a ‘shoend plain statement of
the claim showing that the pleadis entitled to relief.”Igbal, 129 S. Ct. 1937, 1949 (2009)
(quoting Fed. R. Civ. P. 8)). While a complaint “doet require ‘detailechttual allegations,’ . .
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. it demands more than an unadorned, the-defendant-unlawfully-harmed-me accukhtiain.”
1949 (quotingTwombly 550 U.S. at 555). Pleadings mugintain “more than labels and
conclusions, and a formulaic recitation of tekements of a cause of action will not do.”
Twombly 550 U.S. at 555. Indeed, “only complaint that states @ausible claim for relief
survives a motion to dismisslfbal, 129 S. Ct. at 1950 (citinfwombly 550 U.S. at 556). To
meet this “plausibility standard,” a plaintiff mugtlead[] factual content that allows the court to
draw the reasonable inference that the midd@t is liable for the misconduct allegedld. at

1949 (citingTwombly 550 U.S. at 556). “The me possibility the defendant acted unlawfully is
insufficient to survive a motion to dismissSinaltrainal v. Coca-Cola Cp578 F.3d 1252, 1261
(11th Cir. 2009) (citindgbal, 129 S. Ct. at 1949). When reviewing a motion to dismiss, a court
must construe the complaint in the light most favorable to the plaintiff and take the factual
allegations therein and all reasonaliterences drawn therefrom as trigee Brooks v. Blue
Cross & Blue Shield of Fla., Inc116 F.3d 1364, 1369 (11th Cir. 199d#ckson v. Okaloosa
County, Fla, 21 F.3d 1531, 1534 (11th Cir. 1994). Baleadings that “are no more than
conclusions, are not entitled tioe assumption of truthlgbal, 129 S. Ct. at 1950. “While legal
conclusions can provide theafnework of a complaint, they must be supported by factual
allegations.”ld.; see also Sinaltrainab78 F.3d at 1260 (*[U]nwarranted deductions of fact’ in

a complaint are not admitted as true for the purpose of testing the sufficiency of plaintiff's

allegations.”).

li. Count IV, False Arrest Against Archer

The Individual Defendants firsirgue that Plaintiff fails tgtate a claim upon which relief
can be granted for false arrest against Archénder Florida law, false arrest is “the unlawful
restraint of a person agei that person’s will.”Miami-Dade Cnty v. Asad, et. aR012 WL
205709 (Fla. 3d DCA Jan. 25, 2012) (quotifglingham v. City of Orlando929 So. 2d 43, 48
(Fla. 5th DCA 2006). Probable cause is an affirneatigfense to a claim of false arrest and thus
need not be alleged by the Plaintiff in the complahsad 2012 WL 205709see also Jackson v.
Navarro, 665 So. 2d 340, 342 (Fla. 4th DCA 1995) (holding that probable cause is not an
element which plaintiff must prove, but is affirmative defense against any claim of false

arrest).



The Individual Defendants claim that Plaifis Amended Complaint is contradictory and
does not include all facts abouttlarrest. As an example ethndividual Defendants observe
that Plaintiff recognized that hgas charged with multiple offees, but argue that Plaintiff did
not include specific facts abothe nature of the arrestSeeD.E. #18, p. 7. The Individual
Defendants accordingly claim thataiitiff's false arrest claimdo not sufficiently allege facts
suggesting plausibility of falserasst as opposed to possibilitgee idIn addition, the Individual
Defendants claim that Plaintiff’'s allegationsncede resisting arrest without violence since
Plaintiff told Officer Archer to “@t lost” before he walked awaySee id.; see alsb.E. #15.
1926-27.

The Court disagrees. Given that the Coursinaccept Plaintiff's allegations as true, the
Court is not permitted to deduce from the desr brought against Plaintiff that additional
material facts are necessarily omitted. WHikintiff was charged with battery on a law
enforcement officer, possession of cocaine, regjstiithout violence, andrinking in public, his
allegations specifically deny batyeon a law enforcement officessée D.E. #15, 196) and
drinking in public 6eeD.E. #15, 123). With respect tosrgting without violence, Defendants
neglect to recognize th&aintiff alleged that he did notaegnize Archer to be a police officer
because Archer allegedly did not disclose ¢bemmon incidents associated with being a police
officer. Plaintiff alleges that Archer did not disclose his badggpon or radio and approached
him from a vehicle withut a police insignia.SeeD.E. #15, 125. Thus, the allegations do not
suggest that Plaintiff was resigg arrest. While Plaintiff neitr admits nor denies possessing
cocaine, Plaintiff describeshat he was holding when Archer approached hiBeeD.E. #15,
123. Plaintiff's allegations doot suggest any facts that wduhrouse an officer's reasonable
suspicion.

Moreover, Plaintiff explicitlyalleges facts supporting the elements of false arrest. He
alleges that he was accosted and followed kghér for no reason, which led to his arrest and
subsequent imprisonment for nigaone year. D.E. #15, 124, 284, 45, 49, 89. Such facts, if
accepted as true, plausibly suggest that Plaintiff was restrained by Archer against his will.
Moreover, in the absence of facts suggestingvéulaarrest, the Court may draw the reasonable
inference based on the facts at its disposaltthatarrest was unlawful. Accordingly, Plaintiff

has properly stated a claim for false arrest against Archer.



lii. Count V, Malicious Prosecution Against Archer
The Individual Defendants neatgue that Plaintiff fails tetate a claim upon which relief
can be granted for malicious prosecution againseh@r. To state a cause of action for malicious
prosecution, Plaintiff musdufficiently allege:

(1) an original criminal or civil judi@al proceeding againshe present plaintiff

was commenced or continued; (2) the preslefendant was the legal cause of the
original proceeding against the presentmilfii as the defendant in the original
proceeding; (3) the termination of thaginal proceeding constituted a bona fide
termination of that proceeding in favor thfe present plaintiff; (4) there was an
absence of probable cause for the origpraceeding; (5) there was malice on the
part of the present defendant; and (6) the plaintiff suffered damage as a result of
the original proceeding.

Valdes v. GAB Robins N. Am., In@24 So. 2d 862, 866 n.1 (Fi&d DCA 2006). The Individual
Defendants claim that Plaintiff ifad to state elements 2 througli 6eeD.E. # 18, at 9. These
elements are each considered in turn.

The second element requires that the predefeindant — Archer — was the legal cause of
the original proceeding against the present pfartbuquesne — as the defendant in the original
proceeding Plaintiff's allegations make it clear thatalitiff was the defendant in the original
proceeding, but the allegations are not clear &raher was the legal cause of the original
proceeding. As a general rule, police officersncarbe the legal cause of a prosecution because
the decision to prosecute is made by Btate attorney, not the police officeéBee Albright v.
Oliver, 510 U.S. 266, 279, n.5 (1994) (Ginsburg, Jncooring) (“The priipal player in
carrying out a prosecution . . . is not police offiggc] but prosecutor.”)see also Reed v. City of
Chicagq 77 F.3d 1049, 1053 (7th Cir. 1996) (“the Sta#ttorney, not the police, prosecutes a
criminal action.”). This breakihe chain of causation betweere thctions of the police officer
and the subsequent prosecutiddee Reed/7 F. 3d at 1053. Merely giving a statement to the
proper authorities, but leavingetldecision to prosecute entiretythe uncontrolled discretion of
the State attorney is not regardesihaving instigated the proceedifge McCraney v. Barberi
677 So. 2d 355, 357 (Fla. 1st DCA 1996). Polifficers nonetheless can be considered the
legal cause of a prosecution if they exertsptge or influence over a prosecutor or make
knowing misstatements to the prosecutoBee id.(“if the defendant's persuasion is the

% The Court notes that the first element is satiséis Plaintiff has allegetiat criminal charges,
and indeed a trial, were comnuexdl against him. D.E. # 15, 11 50-53.
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determining factor in inducing the [state attornggscision or if he gies information which he
knew to be false and so unduly influences ththaities, then the dendant may be held
liable.”); see also Reed7 F. 3d at 1053 (“the chain of causation is broken by an indictment,
absent an allegation of pressure or inflce exerted by the police officers, or knowing
misstatements made by the officers to the puasec). While the Amended Complaint alleges
that Archer “charged”Plaintiff with various crimes, this is not sufficient to allege that Archer is
the legal cause of the originpfoceeding against Plaintiff. There is no allegation that Archer
exerted pressure or influence the prosecutor or made any false statements to the prosecutor to
instigate the proceeding. Accordingly, Plaintiff has failed to state the second element of a
malicious prosecution. Plaintiff maeek to cure this deficiency in an amended complaint.

The third element is that the terminatiohthe original proceeding constituted a bona
fide termination of that proceeding in favor thie present plaintiff. A bona fide termination
means the following:

that the first suit, on which the malicious prosecution suit is based, ended in a
manner indicating the original defendanf&d current plaintiff's) innocence of

the charges or allegations contained i@ tinst suit, so that a court handling the
malicious prosecution suit, can concludghweonfidence, that the termination of

the first suit was not only favorable to the defendant in that suit, but also that it
demonstrated the first suit's lack of mefiherefore, suits that terminate because

of technical or procedural reasons or ¢desations other thathe merits of the

first suit, are not “bona fide termations” and will not support a malicious
prosecution sulit.

Valdes 924 So. 2d at 866. Here, Plaintiff has adeduatibeged a bona fide termination of the
original proceeding because he has allegedttigtriminal charges against him were dropped
because the testifying officers—the Individi2¢éfendants—failed to appear. D.E. # 15, { 53.
This is sufficient to allge a bona fide termination.

* The Court notes that a police officer doeshmte the authority ttcharge” a person with
crimes. The Court assumes that Plaintiff ubesphrase “charged [Plaintiff] with” to mean
“arrested Plaintiff for.”

> Bona fide termination includes “abandonmenthef prosecution by the gsecuting attorney or
the complaining witnessGatto v. Publix Supermarket, I1n@87 So.2d 377, 381-82 (Fla. 3d
DCA 1980) (quoting Prosser, Torts 8 119 (4th¥377) at 839) (“It will be enough that the
proceeding is terminated in such a manneritle@nnot be revived, and the prosecutor, if he
proceeds further, will be put to [start] a new [proceeding].”).
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The fourth element is an absence of probable cause for the original proceeding. Here,
Plaintiff explicitly alleges an absence of prolabhuse for the criminal proceeding. D.E. # 15,

1 83. Moreover, accepting the facts alleged as tradacts suggest there was probable cause to
charge Plaintiff with battery on a law enforoemh officer, possession of cocaine, resisting with
violence, and drinking in publid@hus, the facts support the alléiga that there was an absence
of probable cause. Plaintiff has suféinily alleged the fourth element.

The fifth element is malice on the part of fhresent defendant. The extent this Court
accepts as true the alleged facts in the Amended Complaint which suggest no reasonable basis
for Plaintiff's arrest or for beating the Plaffitithe Court can reasonably infer that Archer’s
actions were driven by malice. This state of mmdupported by Plaintiff's allegations. D.E. #
15, 11 36, 40, 43, 44, 46. Furthermore, Plairtds explicitly alleged malice, which may be
alleged generally. Fed. R. Civ.®b). Thus, Plaintiff has sufficity alleged the fifth element.

The final element is that the plaintiff suffered damage as a result of the original
proceeding. Plaintiff has alleged that hdfemed emotional distress, pain, suffering, public
humiliation, embarrassment, damage to his goadenand reputation, loss of personal liberty,
and financial lossesSeeD.E. # 15, 1 86. Individual Defendants dot appear to contest this to
any extent at this time. In amyent, the general factual allegeis support Plaintiff's allegations
of damagesSee generallyD.E. # 15, 1 35-53 (allegingnter alia, injuries that required
treatment at a hospital and being jailed for lyeane year). Thus, Plaintiff has sufficiently
alleged damages.

Accordingly, as described above, Plaintifhs sufficiently alleged all elements of a
malicious prosecution except the second elemiagal cause. Therefore, the Individual
Defendants’ Motion to Dismiss granted with respect to Count \WIlaintiff may seek to cure

this deficiency in an amended complaint.

iv. Count VI, Unreasonable Seizureahgst Archer, Muley, and Maher
The Individual Defendants next argue thHafaintiff fails to state a claim for an

unreasonable seizure because Plaintiffisgations are merely conclusdry.

® The Individual Defendants alsogue, again, that, with respéstCounts VI and VI, Plaintiff
has improperly lumped separate and distinct claogsther in violation of Fed. R. Civ. P. 10.
The Court has already disposed of the Individkefiendants’ Rule 10 argument in the analysis
above.
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Section 1983 creates a privatght of action for damages and injunctive relief against
individuals and government bodies. 42 U.§CL983. To state a claim under Section 1983, “a
plaintiff must allege fats showing that the defendant’d ac omission, done under the color of
state law, deprived him of a right, privilega, immunity protected by the Constitution or the
laws of the United StatesEmory v. Peeler756 F.2d 1547, 1554 (11th Cir. 1985) (citation
omitted). Simply stated, a plaintiff must sh¢iy that the conduct complained of was committed
by a person acting under color of state law, @dthat the conduct deprived plaintiff of a
constitutional right. 42 U.S.C. 8983. In this case, the constitutibnight at issue is Plaintiff’s
right under the Fourth Amendment “to be securéhig] person[] . . . against unreasonable . . .
seizures.” US Const. Amend. IV.

Here, there is no question that the Individid@fendants, in their capacity as police
officers, were acting under color of state lawn addition, the Court fids that Plaintiff has
alleged sufficient facts to create a plausible infeeetinat all three officerdeprived Plaintiff of
his right to be free from an unreasonable seiz#laintiff has alleged that Archer caused
Plaintiff to be initially seized when he acoedthim and proceeded follow him (D.E. #15,
1124-29), Maher handcuffed Plafhand put him in the back seat of her police car (D.E. #15,
134), and Muley, by punching Plaintiff, contributéal the seizure of Plaintiff in the police
vehicle (D.E. #15, 1135). The fac#eged, taken as true, do rseiggest reasonable suspicion or
probable cause for such seizure. Thesegatlefacts are not meréegal conclusions.
Accordingly, Plaintiff has plausibly stateal claim for an unreasonable seizure against the

Individual Defendants.

v. Count VII, Excessive Use of Force Against Archer, Muley, and Maher
The Individual Defendants last argue thaaiRtff fails to state a claim for excessive
force because Plaintiff's allegations are merely concluSoly. addition, the Individual
Defendants argue that Plaintifhproperly asserts a claim against Maher for excessive force
because “there is no allegation Maheersouched Plaintiff.” D.E. #18, p. 12.
This Count, like the previous onis a Section 1983 claim. &lright not to be subjected
to excessive force similarly derives from Ptdfis right under the Farth Amendment “to be

secure in [his] person[] . . . agat unreasonable searches and segzurUS Const. Amend. IV.

"See supranote 5.
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Again, there is no question that the Indiviblilefendants, in their capacity as police
officers, were acting under color of state law.rbtwver, the Court finds that Plaintiff has alleged
sufficient facts to state a claifor excessive force against Archer and Muley. Plaintiff alleged
that Archer and Muley each punchBthintiff in the face in the police car, beat Plaintiff at the
Miami Beach Poilce Department, and furtipeinched and kicked him for no reasddeeD.E.
#15, 1135, 36, 40, 44, 46. This lediRtiff to have a “swollereye, busted lip, and blood in
multiple spots on his face.” Id. at §47. Thedleged facts are not mere legal conclusions.
Accordingly, Plaintiff has plausiplstated a claim of excessivade against Archer and Muley.

With respect to Maher, Plaintiff made no allegations that Maher used force against
Plaintiff, but Plaintiff alleged tht Maher handcuffed Plaintiff, pitim in the back seat of the
police car, and drove the police cartihe Miami Beach Police Departmer$eeD.E. #15, 1134,
39. Given Maher's general pege, Maher may have alsedm present when Muley and
Archer allegedly punched Plaintiff in the face while was handcuffed in the back seat of the
police car. SeeD.E. #15, 1135, 36. This, however, is nb¢gdd. There are also no allegations
that Maher made any effort to intervene in taikeged use of force or prevent further use of
force. Only after allegedly witnessing furthese of force at the police station did Maher
exclaim “stop.”See id.at 141, 44. While the Individual @@dants are correct that there are
no allegations that Maher usedyaforce against Plaintiff, a pok officer “who is present at the
scene and who fails to take reasonable stepwdtect the victim of another officer's use of
excessive force, can be held lialite his nonfeasance” under Section 19B8&sh v. City of
Maitland, 2010 U.S. Dist. LEXIS 19815 at *1®1.D. Fla. Mar. 5, 2010) quotingelazquez v.
City of Hialeah 484 F.3d 1340, 1341 (11th Cir. 2007). “Rhbis principle to apply, the non-
intervening officer must have been in a position to intervene, yet failed to d8tsslj 2010
U.S. Dist. LEXIS 19815 at *17 citingladley v. Gutierrez526 F.3d 1324, 1330-31 (11th Cir.
2008). Here, Plaintiff has failed to plead ti&her was in a position where she could have
anticipated and stopped Archer and Muley frpanching and beating Plaintiff. Accordingly,
Plaintiff has failed to state aatin of excessive force against Maher for failing to intervene in
Archer’s and Muley’s use of foe. If, however, Maher wasgsent during the initial punching
of Plaintiff in the back seat dhe police car and failed to inteme, the Court would find such a
fact sufficient to state a clairof excessive force against Maher. Plaintiff will have the
opportunity to amend his coraint to clarify this.
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vi. Count VIII, Negligent Hiring, Retgion and Supervision Against City

The City argues that Plaintiff fails to staé claim under Count VIII for negligent hiring,
retention and supervisioof Defendant Muley. The City clainthat Plaintiff offers no reason
that Officer Muley should not hauseen hired, and oplists two vague incidents over a twelve
year period in Muley’s career to support the clémat Muley should not have been retained or
was inadequately supervisefieeD.E. #25, p.1.

A cause of action for negligent hiring, retient and supervision isvell-established in
Florida. See Mallory v. O'Neil 69 So. 2d 313, 315 (Fla. 1954) (adopting the doctrine
underpinning negligent supervision). "[A]n employgtiable for the willful tort of his employee
committed against a third person if he knewsbould have known that the employee was a
threat to others.Tallahassee Furniture Co., Inc. v. Harrisds83 So. 2d 744, 750 (Fla. 1st DCA
1991) (quotingWilliams v. Feather Sound, In@86 So. 2d 1238, 1239-40 (Fla. 2d DCA 1980).
"Liability attaches when an employer (1) knowrsshould know about the offending employee's
unfitness and (2) fails ttake appropriate actionMartinez v. Pavex Corp422 F. Supp. 2d
1284, 1298 (M.D. Fla. 2006) (citinGarcia v. Duffy 492 So. 2d 435, 438-39 (Fla. 2d DCA
1986)).

“The principal difference betaen negligent hiring and neghgt retention, as a basis for
employer liability, is the time at which themployer is charged with knowledge of the
employee's unfitnessMagill v. Bartlett Towing, In¢.35 So. 3d 1017, 1020, n.1 (Fla. 5th DCA
2010). “Negligent hiring occurashen, prior to the time the engylee is actually hired, the
employer knew or should have known of the esgpk's unfitness. In nkgent hiring cases, a
primary focus is whether the employer conductedd@sruate pre-employmieinvestigation into
the prospective employee's backgroundd. “Negligent retention occurs when, during the
course of employment, the employer becomearawr should have become aware of problems
with an employee that dicated his unfitness, and the emplofals to take further action, such
as investigation, discharge, or reassignment.” Ciagcia v. Duffy 492 So. 2d 435, 438-39
(Fla. 2d DCA 1986)).

Here, Plaintiff does not allegny incidents from Muley’s hiety before beig hired as a

Miami Beach police officer. Accordingly, Plaintifdils to state a claim for negligent hiring.
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With respect to negligent retention and supervision, Plaintiff alleges two instances where
Muley allegedly used excessive force whilepdoged by the City: first, in July 2000, Muley
allegedly shot at a suspect and subsequendiyneld that the suspect attempted to drive over
Muley; second, in January 2005, My allegedly shot a mentallil man twice, critically
injuring him, for the sole reason that the man supposedly attacked Muley who was in plain
clothes. See D.E. #15, Y115.Plaintiff concedes its belief that the City investigated the
allegations, but argues that the City failed to suvpe, discipline, re-tia, suspend, or relieve
Muley of duty. See id.at 19119-120. Since Plaintiff conesdthat there waan investigation,
Plaintiff fails to show thathe City failed to take furthreaction upon becoming aware of a
potential problem with Muley. The City pas out, moreover, that there was indeed an
investigation of the January 2005 incidenteT®ity directs the Court’s attention Robbins v.
City of Miami Beach Case No. 1:09-cv-20804-WMH, B. #88-2 and 88-3. The Court is
permitted to take judicial notice of such fasisce “[p]ublic records are among the permissible
facts that a district court magonsider” without converting theotion to dismiss into a motion
for summary judgmentSeeUniversal Express, Inc. v. United States SEZ7 Fed. Appx. 52, 53
(11th Cir. Fla. 2006). The public record not oslyows two investigaties of the January 2005
incident by the Miami-Dade State Attorney’s Office and by the Miami Beach Police
Department’s Criminal Investigations Units, butlso shows that thefjpound that the January
2005 shooting was justified. See Robbins v. City of Miami BeadPase No. 1:09-cv-20804-
WMH, D.E. #88-2 and 88-3. Thigfutes Plaintiff's allegationthat the January 2005 incident
gave the City knowledge that Muley was unfit foe fbb and that the City failed to take action.
This leaves only threadbare allegations that dkher alleged inciderftom twelve years ago
should have put the City on notiedout Muley’s lack ofitness. Yet, the allegations fail to
provide any facts to suggest thduley used excessive force the July 2000 incident. They
only state that Muley allegedly shot at a susp&ze D.E. #15, 1115.W]here the well-pleaded
facts do not permit the cduo infer more than gnmere possibility of misconduct, the complaint
has alleged--but it has not ‘show[n]—‘thidite pleader is entitled to relief.'Tgbal, 129 S. Ct. at
1949. Here, Plaintiff's allegationswvg no factual details that thetshould have been aware of
problems with Muley indicating his unfitness or tlilaé City failed to mvestigate events that
may have shown Muley’s unfitnesd hey certainly do not shota history of using force and
trying to justify it later”as Plaintiff claimed in his respans D.E. #28, p.3. The allegations
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therefore do not constitute aapkible explanation for the wroneged. Accordingly, Plaintiff
has failed to state a clam for iggnt retention and supasion. Plaintiff mayseek to cure this

deficiency in an amended complaint.

c. Immunity Under Florida Statute 8 768.28(9)(a)
The Individual Defendants lasrgue that Counts Il (batte§)lV (false arrest) and V

(malicious prosecution) should be dismissetduse the Individual Defendants are afforded
immunity as to state claims because Plaintiff fagled to allege that any such officer acted “in
bad faith or with malicious purpose or in ammar exhibiting wanton and willful disregard of
human rights, safety, or propefttyf-la. Stat. § 768.28(9)(a). The City, for diametrically opposed
reasons, argues that Counts | (battery) and Il (false arrest) should besdmwith respect to
the City because the allegations against theviddal Defendants “can only be characterized as
actions taken in bad faith or with malicious pumgasich that liability against the City for these
actions is precluded by Fla. Stgt768.28(9)(a).” D.E. #25, p. 1.

In pertinent part, Florida Statu§e768.28(9)(a) statake following:

No officer, employee, or agent of the stateobrany of its subdiwions shall be held
personally liable in tort or named as a patefendant in any action for any injury or
damage suffered as a result of any act, ewramission of action ithe scope of her or

his employment or functigrunless such officer, employee,agent acted in bad faith or
with malicious purpose or ia manner exhibiting wanton awdllful disregard of human
rights, safety, or property. . . The exclusive remedy for injury or damage suffered as a
result of an act, event, or omission of ana#fi employee, or agent of the state or any of
its subdivisions or constitutional officeshall be by action against the governmental
entity . . .unless such act or omission was committed in bad faith or with malicious
purpose or in a manner exhibiting wanton anitiful disregard ofhuman rights, safety,

or property The state or its subdivisions shall not be liable in tort for the acts or
omissions of an officer, employee, or agent committed while acting outside the course
and scope of her or his employmentcommitted in bad faith or with malicious purpose
or in a manner exhibiting wanton and willful disregard of human rights, safety, or

property.

® The Individual Defendants, in their origindbtion to Dismiss, only argue that Count |
(battery) should be dismissed on these groufsitsce the Individual Defendants refer to Count
Il as being duplicative of Count I, the Courvgs the Individual Defendants the benefit of the
doubt that they intended to seek thendissal of Count Il on the same grounds.
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Fla. Stat. § 768.28(9)(a) (emphasis added). Inratioeds, if the Court finds that the Individual
Defendants, as police officers acting within soepe of their employment, acted in bad faith
with malicious purpose or in a manner exhibitimgnton and willful disregard of human rights,
safety, or property, this will mean that the kidual Defendants may be held personally liable in
tort and the City will not be lidb for such actionslf, on the othehand, the Court finds that the
Individual Defendants, as policdficers acting within the scope tfeir employment, did not act
in bad faith or with malicious purpose orammanner exhibiting wanton and willful disregard of
human rights, safety, or property, this will mehat the Individual Defendhs shall not be held
personally liable in tort, and liability, if any, f@uch injury or damage suffered as a result of
such officer’s actions will be borne by the City.

The Individual Defendants, in seeking the dismissal of Counts Il, IV, and V, rely on the
same argument for each Count: that Plaintiff fadled to allege bad faith, malice, or a wanton
and willful disregard of human rights, safety, pmoperty, except in a conclusory fashion. In
other words, Defendant argues tirddintiff's allegations of malice with respect to battesgg
D.E. #15, 165), false arrestee id.at §76), and malicious prosecutice¢ id.at 182) are merely
conclusory. Allegations of bad faith, malice,wanton and willful disregard of human rights,
safety, or property may not beattd as mere legal conclusiobst instead must be supported by
facts. See P.C.B. Partnership v. City of Large49 So. 2d 738, 741 (Fla. 2d DCA 1989)
(allegations in the amended complaint that tommissioners acted heeously, wantonly and
willfully were insufficient where there was ndlemation that the commissioners acted in any
manner other than legislatively.)Here, as discussed aboveaiRliff has alleged ample facts
with respect to each of these Counts to playsaiege malice. Accordingly, accepting these
allegations as true, Archer and Muley are not immfrom personal liability if the allegations of
malice in the Amended Complaint are provener Counts Il, IV, and V on account of Florida
Statute 8§ 768.28(9)(a). Thu$,would be improper to disres Counts I, IV, and V against
Archer and Muley at this time.

The City may only be liable if the IndividuBlefendants did not act imad faith or with

malicious purpose or in a manner exhibitingntea and willful disregard of human rights,

% “Although the statute does not define ‘baiitfA under section 768.28(9)(a), ‘[b]ad faith has
been equated with the actual malice standaRttdge v. City of Kissimme8&81 F. Supp. 2d
1176, 1195 (M.D. Fla. 2008) quotifarker v. Fla. Bd. of Regentg24 So. 2d 163, 167 (Fla. 1st
DCA 1998) (alteration in original).
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safety, or property. The City, seeking dismissal of Counts | alj argues that such a finding
cannot follow under any construction of the faalteged in PlaintiffsAmended ComplaintSee
D.E. #31, p. 3. In other words, the facts altbgePlaintiffs Amended Complaint can only lead
to a finding that the Individudbefendants acted with malic8eeD.E. #25, p. 7Seealso D.E.
#31, pp. 2-4. The Court disagrees. While the Cityorsect that proof ofalice would shield the
City from liability for these acts, the Court canmpoejudge the outcome of this litigation at trial
based on the pleadings unless the Plaintiff bageslaim solely upon allegations of bad faith,
malicious purpose, or wanton and willful digard of human rights, safety, or properigee
Drudge 581 F.Supp.2d at 1196 (“Inasmuch as Ms. Drutagealleged as the sole basis for this
claim that the KPD officers committed falsaemt through "willful and wanton" conduct, the
City could not be liable for false arrest in any evens&e also Willis v. Dade County Sch.,Bd.
411 So. 2d 245, 246 (Fla. 3d DCA 1982) (withoudigating whether the complaint alleged
malice in the alternative, Court found that a complaint alleging “malicious” assault and battery
failed to state a cause of action against Bfagle County School Board pursuant to Section
768.28).

Here, Plaintiff alleges malice in the altetima in the battery and false arrest counts
brought against Defendants Archer and Mulegus Il and IV) as is permitted under Fed. R.
Civ. P. 8. SeeD.E. #15, 1162, 75. The allegations ofté&xy and false arrest against the City
(Counts | and Ill) do not allege mize. Plaintiff explicitly rdies in his Amended Complaint on
McGhee v. Volusia Count$79 So. 2d 729 (Fla. 1996), which malaear that “[ijn any given
situation either [the City] can be held liableden Florida Law, or the employee, but not both.”
Therefore, the City may be held liable “for injury damage suffered agesult of an act, event,
or omission of an officer, employee, or agentthé act is within the course and scope of the
Individual Defendant’s employment and is wommitted in bad faith or with malicious purpose
or in a manner exhibiting wanton and willful digard of human rights, safety, or propesgg
Fla. Stat. 8§ 768.28(9)(a)). The faalleged in this case are diffatdrom a sexual battery case
where no construction of the facalleged could support a causeaction against the City for
vicarious liability for the sexual batteryCf. Casey v. City of Miami Beachi89 F. Supp. 2d 1318
(S.D. Fla. 2011). Whereas sexual battery is nevithin the arsenal ofools granted to the
police, punching, kicking, and arresting are frequently tools police officers may use in good
faith. Accordingly, it would be improper to dismGsunts | and Il against the City at this time.
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1. CONCLUSION

For the reasons stated above, the CourBISRS Defendants’ Motion to Dismiss with
respect to Counts | (aglates to Defendants Archer and Iy, 11l (as relates to Defendant
Archer), V, VII (as relates to Defendant Maheand VIII with leave to amend, and DENIES
Defendants’ Motion to Dismiss wittespect to Counts | (as relateshe Defendantity), II, 11
(as relates to the Defendant City), IV, VI, ant {&s relates to DefendanArcher and Muley).
If Plaintiff seeks to amend his Amended Complaint, Plaintiff must file his Second Amended
Complaint with this Courbn or before August 23, 2012.

DONE AND ORDERED in Chambers, Miami, Florida, July 26, 2012.

Af‘ifa_-«:—f

Raul C. Huck
UnitedStateDistrict Judge

d_ﬂ_ﬂ.ﬂ-ﬂ'”'

Copies furnished to
All counsel of record
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