Roberta L. Marcus, Inc. v. New Cingular Wireless PCS, LLC et al Doc. 91

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 12-20744-Civ-SCOIA

ROBERTAL. MARCUS, INC.,
Plaintiff,
VS.

NEW CINGULAR WIRELESS PCS, LLC, and
BELLSOUTH TELECOMMWICATIONS, LLC,

Defendants.

ORDER ON DEFENDANTS'SUMMARY JUDGMENT MOTION
THIS MATTER is before the Court on the ®@dants’ Motion for Summary Judgment. For

the reasons explained in this Ord#re Motion is granted in part, drdenied in part. Judgment is

granted against many of the claims because theyareed by the statute of limitations. A few
claims survive the statue of limitations becauseythre continuing in nature, but the Plaintiff has
not presented any evidence of actual damages. Plhiatiff is therefore only entitled to nominal

damages, assuming it is ablemeet its burden of persuasion.

I. Background

This case involves a dispute over a piece of tefeoanications equipment between the
Plaintiff, Roberta L. Marcus, Inc. (“Marcus”), drthe Defendants, New Cingular Wireless PCS, LLC
and Bellsouth TelecommunicationsLC. In 1996, New Cingulateased space in the Marcus
Centre, a building owned by Marcus. The lease tgdiNew Cingular the ability to install a cellular
antenna on the roof of the Marcus Centre, and tdsose an equipment closet to store electronic
equipments related to the operation of the udlail antenna. A critical component to New
Cingular’s cellular operations at the Marcus Cenmas a piece of equipment called a multiplexer
(this component is also the key point of contentiin the present litigation). The multiplexer
provided the necessary connection between a laadlarvice and the cellular equipment in order
for calls to be transported to and from the wklf equipment operating antenna. Without that
connection, the cellular site at the Marcus Cempaild have been useless. The multiplexer was
provided to New Cingular by Bellsouth. Bellsouttasvthe entity that provided service to the
landlines for the area around the Marcus Centre.

Marcus and New Cingular got into a legal dispotver New Cingular’s decision to not renew
the lease. In 2003 the parties reached alesadnt at mediation and executed a Settlement
Agreement and Termination of Lease. As parthi$ settlement, New Cingular agreed to transfer

the antenna and all of the cellular equipment ia tloset to Marcus so Marcus could lease the site

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flsdce/1:2012cv20744/395279/
http://docs.justia.com/cases/federal/district-courts/florida/flsdce/1:2012cv20744/395279/91/
http://dockets.justia.com/

to another cellular carrier. Also in connectiontlwithe settlement, Marcus executed a general
release as to New Cingular fafl claims, known or unknown.

After the lease was terminated, Marcus sought otedlular carriers to lease the antenna
and equipment to. As part of this plan, Marcusl liresisted in the settlement discussions that New
Cingular leave all of the equipment fully operatédmnd powered on so that Marcus would be able
to demonstrate to a potential lessee that themgent was in good working order and would be a
“turn-key” operation.

Early in 2006, a technician for New Cingularesented himself to Marcus and asked to
exchange a piece of equipment in the equipmentetloMarcus denied the technician access to the
closet. In the conversation th&tllowed, Marcus told the techcian that he was thinking about
shutting off the power to the equipment closet.eThkchnician informed Marcus that shutting off
the equipment in the closet could cause a disompto telephone services in the area.

After that meeting, Marcus sent a letter to NewdLilar to express his concern that New
Cingular was violating the terms of their settlemhe@greement by continuing to use the cellular
components in the equipment closet. Marcus didreotive a response from either New Cingular
or Bellsouth. Marcus did not follow up on thisnaern because, unfortunately, Marcus’s principal,
Paul Marcus, became very sick with cancerquieing intensive treatmds including multiple
procedures and months of chemotherapy.

Marcus continued to seek other cellular carrieretse the antenna and equipment, but by
2010 Marcus had become weary of the now seven-wemrch. Marcus powered down the
equipment in order to move the components out efdleset. A New Cingular technician appeared
at the Marcus Centre asking to look at the pguént room. This technician advised Marcus that
the closet housed a fiber optic back-up unit fomN@ingular’s service in the area. He convinced
Marcus that leaving the equipment powered off cazddse Marcus’s neighbors to lose service. As
it turned out, the piece of equipment the techmioihas referring to was the multiplexer.

There were some back and forth communimasi between Marcus and the Defendants.
Ultimately the Defendants deactivated the multigiexemotely. Two years later, in January 2012,
Marcus brought this lawsuit. The crux of thisgute is Marcus’s contention that the Defendants
continued to use the multiplexer following thermination of the 1996 lease agreement. The
Defendants contend that they did not use the mighgr at all, but that it merely remained linked
to their network, at Marcus’s request, ready taures service if Marcus ever leased the equipment
to another cellular carrier.



Il. Legal Standards

Summary judgment is properfidllowing discovery, the pleadings, depositionssaers to
interrogatories, affidavits and admissions on Bleow that there is no genuine issue as to any
material fact and that the moving party is entittedudgment as a matter of lawCelotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986); Fed. R. Civ. P. 56. ‘i8aue of fact is ‘material’ if, under the
applicable substantive law, it might affect the carhe of the case.Hickson Corp. v. N Crossarm
Co.,357 F.3d 1256, 1259-60 (11th Cir.2004). “"An issafdact is ‘genuine’if the record taken as a
whole could lead a rational trier ofdato find for the nonmoving party.”ld. at 1260. All the
evidence and factual inferences reasonably drawm fthe evidence must be viewed in the light
most favorable to the nonmoving partidickes v. S.H. Kres& Co.,398 U.S. 144, 157 (1970);
Jackson v. BellSouth Telecomn372 F.3d 1250, 1280 (11th Cir. 2004).

Once a party properly makes a summary judgment emobly demonstrating the absence of
a genuine issue of material fact, whether or natoatpanied by affidavits, the nonmoving party
must go beyond the pleadings through the usdfafevits, depositions, answers to interrogatories
and admissions on file, and designate specificsfabbwing that there is a gaine issue for trial.
Celotex,477 U.S. at 323-24. The nonmovant’s evidence nibessignificantly probative to support
the claims. Andersonv. Liberty Lobby, Inc.477 U.S. 242, 249 (1986). The Court will not weigh
the evidence or make findings of fadd.; Morrison v. Amway Corp.323 F.3d 920, 924 (11th Cir.
2003). Rather, the Court’s role is limited to dinig whether there is sufficient evidence upon
which a reasonable juror coulchfi for the nonmoving partyld. When opposing prdies tell two
different stories, one of which is blatantly cordieted by the record, so that no reasonable jury
could believe it, a court should natlopt that version of the facts fpurposes of ruling on a motion
for summary judgmentScottv. Harris, 550 U.S. 372, 380 (2007).

[Il. Discussion

A. Counts 1, 3, 4, and 10 Are Barred ByThe Statute Of Limitations and The
Defendants Are Not Equitably Estopped From Asserting That Defense.

Marcus was aware that the multiplexer was stillmected to the Defendants’ network as far
back as 2006. (Marcus Aff. 11 22-25, ECF No. 834&rcus Dep. 81:8-19, 82:1-4, 83:4-8, 84:16-
24,110:19-25, 113:23-114:12, 123:134113, 134:19-24, ECF No. 82-1.) Marcus even cainsdd to
New Cingular in 2006 that theelephone company was “obviously” still using theugment.
(Letter from Paul Marcus to Michael Weeks (Mar. 2D,06), ECF No. 82-laccord Marcus Dep.
83:4-8, Feb. 27, 2013, ECF No. 82-1.) Marcuretitened to shut down and remove the equipment
if New Cingular did not pay him fothe use of the multiplexer(ld.) New Cingular did not respond
to Marcus’s letter, and Marcus let the matter dbarcus’s decision to not follow up on his claims

and demandsvas not due to anything that the Defendants. didstead, Marcus let the matter



lapse because he became sick from cancer. (Md@eps91:17-92:14, ECF No. 82-1; Marcus Aff. |
27, ECF No. 83-1)

1 Summary judgment will be @nted on the breach-of-contract claim in favor efiN
Cingular.

Summary judgment is appropriate on Marcug’sach-of-contract claim (Count 1) for three

reasons: (1) the claim was released by Marcusth@)claim is barredy the statute of limitations,
and (3) the claim has no factual support. Mercalleged that New Cingular breached the
Mediation Settlement Agreement and the TerminatafnLease Agreement by continuing to
operate the multiplexer after the lease was terteida (Second Am. Compl. 1 20, 34, ECF No. 28;
Marcus Dep. 108-09.) Marcus also alleges that Kawvgular breached the Bill of Sale by failing to
convey the multiplexer to Marcus. (Second A@ompl. 11 16, 35; Marcus Dep. 108-09).

Taking these allegations in order, th®ediation Settlement Agreement and the
Termination of Lease Agreement were signed oty 22, 2003 and August 1, 2003, respectively.
The General Release was signed on August 4, 20h3s General Release included “all manner of
actions . ..in law or in equity . . . arising aaftany matter . . . from the beginning of the worldtilin
the date of this General Release.” (Gen. ReleB&& No. 82-1.) But Marcus contends that New
Cingular breached the Mediation Settlement Agreetreard the Termination of Lease Agreement
immediately after executing thesgreements by continuing to use the multiplexea dsack up”
unit. (SeeMarcus Aff. T 33, ECF No. 83-1 (“[T]he roomontained a fiber optic back up unit for
[New Cingular’s] service in the area.”).) Becaubese agreements were allegedly breached before
the General Release was executed, these claimswemessarily included and extinguished by the
General Release. The same reasoning applies withldorce to the allegation that the Bill of Sale
was breached by failing to convey the multiplex@Marcus.

These allegations are also barred by the statulienithtions. It is undisputed that Marcus
was aware that New Cingular was allegedly contirguio use the multiplexer by March 26, 2006.
(Letter from Paul Marcus to Micha&/eeks (Mar. 27, 2006), ECF No. 82dgcord Marcus Dep.
83:4-8.) Since the statute of limations for a breach-of-written-corgct claim is five years, Fla.
Stat. § 95.11(2)(b) (2012), the statute of limitatsofor this claim expired on March 26, 2011. But
Marcus’s lawsuit was not filed until January 2011@Defs.’ Stmt. Facts T 1, ECF No. 78.)

1 Throughout the deposition of Paul Marcus, ardasionally in Marcus’s iefs, the Plaintiff drops
subtle allegations of additional wrongs thidew Cingular allegedly committed. For example,
Marcus complains that New Cingular may have remosede electronic equipment from the
closet after the lease termination, or that NewgQiar was never authorized to coordinate with
Bellsouth to have the multiplexer installed whéme cell tower was operating. None of these
allegations are legitimately before the Court besmathey are not alleged in the Second Amended
Complaint, and Marcus has not filea motion for leave to amend. But even if thelénts were
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New Cingular is not equitably estopped fraamsserting the statute-timitations defense
because there are no facts demonstrating that Qiegular caused Marcus to delay in bringing
this action. The doctrine of equitable estoppdlja is based on principlesf justice and fair play,
arises “when one party lulls another party intoisadvantageous legal positionMajor League
Baseball v. Morsani790 So. 2d 1071, 1076 (Fla. 2001). eTdoctrine prevents a defendant from
asserting a statute-of-limitationdefense when the defendantrabgh some nefarious act, has
prevented the plaintiff from timely bringing his ter lawsuit.ld. There are no facts in the record
that support Marcus'’s allegations that the delabimging this lawsuit was because of something
that New Cingular did or said. Rather, it is cleéhat the delay is solely attributable to Paul Marcus
becoming sick. (Marcus Dep. 91:17-92:14; Marcuk 27 (explaining that because he received no
response to the March 2006 letter and becausmare technicians from New Cingular visited the
Marcus Centre, Marcus “decided not to pursuerttedter further, also because of personal matters
including a serious cancer diagi® and intensive treatment.”) )

From that time forward, Marcus’s only irm&ction with New Cingular was the occasional
visit by a technician to the Marcus Centre. €8k technicians purportedly told Marcus that the
multiplexer was a back-up unit and that shuttihg power off could disrupt telephone service for
others in the area. (Marcus Aff. 33, ECF No. 8B-This allegation explains only why Marcus
might not shut off the power tthe multiplexer, it does not plain why Marcus would not bring
suit for wrongs that he believed New Cingummmitted. New Cingular’s actions and statements
are not connected to Marcus’s failure to bringadait. Put simply, NewCingular did nothing at
all to Ilull Marcus into a disadvantageousgd¢ position. Nothing prevented Marcus from
investigating his conclusianthat New Cingular hadbviously been using the equipment since
2003, and nothing prevented Marcus from bringinigwasuit then. Accordingly, New Cingular is
not prevented from raising the statute of limitatsoas a defense. And that defense, which is
conclusively supported by the record, is a conglear to Marcus’s breach-of-contract claim.

Finally, Marcus’s allegation that New Cingular bchad the Bill of Sale by failing to convey
the multiplexer to Marcus fails lsause it is not factually supported by the recoidew Cingular
and Bellsouth have both conceded that the mlekgr was conveyed in the Bill of Sale and is
owned by Marcus. (Reply 7, ECF No. 87.) Gividris concession, there is no factual support for
Marcus’s claim that New Cingular breached thd Bf Sale by not conveying the multiplexer in

2003. Summary judgment must be granted in fafddew Cingular as to this claim as well.

raised they would necessarily fail for the samesogathe breach-of-contract claim fails. These
claims were released by Marcus because they arefeedbthe General Release was executed.
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2. Summary judgment will be @nted on the trespass-to-real-property claim adayesv
Cingular.

The tort of trespass to real property is “anauthorized entry ontanother’s property.”
Coddington v. Staab716 So. 2d 850,851 (Fla. 4th DCA 1998juotation omitted). In this

alternative claim, Marcus’s allegations proceednfrohe premise that the multiplexer was not

conveyed in the Bill of Sale and thus still belodge New Cingular or Bellsouth. Marcus’s theory
of liability is that if the multiplexer still beloged to the Defendants after the lease agreement was
terminated, then the act of leaving the multiplexar Marcus’s property for all these years
constituted a trespass upon Marcus’s lanéctd Am. Compl. “45-46, 68, ECF No. 28.)

This claim is not supported by the record since Dleéendants have now conceded that the
multiplexer was conveyed to Marcus in the Bill 8&le. At this point, tb parties all agree that
Marcus is the true owner of the multiplexer and bagn since August 2003. (Reply 7, ECF No.
87.) Given the undisputed recorelmmary judgment must be granted in favor of Neagular on
the trespass-to-real-property claim.

3. Summary judgment will be grded on the fraudulent-misrepresentation claim wofaof
New Cingular.

Under Florida law, the heart of a fraudulent-misregentation claim is a false statement

concerning a material factButler v. Yusem44 So. 3d 102, 105 (FI&2010). Here, Marcus has
articulated two allegedly false stahents made by New Cingular: (l)liiag to disclose that it was
not conveying the multiplexer in the Bill of Sabecause New Cingular did not own it, and (2)
failing to disclose that New Cingular would cimie to use the multiplexer after executing the
Lease Termination Agreement. (Marcus Dep. 130:6H8F No. 82-13 The first claim has no
factual support, and the second is barred by thtuse¢ of limitations.

Marcus contends that New Cingular misled Marcubé¢bteve that all of the components in
the electronics closet would be conveyed in thd 8fl Sale. According to Paul Marcus, New
Cingular’s promises were false because the mulkgrievas not actually conveyed to Marcus. But
since both Defendants have conceded that the B8lade did include the mufgtlexer, this claim for

misrepresentation has no factual support in thoré. Marcus also contends that New Cingular

2 Again Marcus hints at another claim thatrst actually pleadedthat the Rooftop Lease
Agreement only permitted New Cingular to use the rtlia Centre to conduct cellular
communications and that any use of the Marcust@eto facilitate land-line communications was
inconsistent with that agreement. At hieposition, Paul Marcus complained about New
Cingular’s failure to tell Marcus about the miplexer and its function (to convey land line
communications). (Marcus Dep. 124:20-127:16CF No. 82-1.) As articulated, this claim
necessarily arose at the time the multiplexer Wesd installed in the Marcus Centre, near the
beginning of the Rooftop LeasAgreement in June 1996(See id) This claim was therefore
released as part of the General Release, executédigust 4, 2003.
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engaged in actionable misrepresatans through its continued opion of the multiplexer in the
Marcus Centre after entering intbe Termination of Lease Agreement. (Second Aom@l. 7 15-
16, 18, 20-22.) But it is undisped that by March 26, 2006 Margs was aware that New Cingular
was purportedly still using the multiplexer. (Letteom Paul Marcus to Michael Weeks (Mar. 27,
2006), ECF No. 82-laccord Marcus Dep. 83:4-8.) Since the statute of limias for a
fraudulent-misrepresentation claiim four years, Fla. Stat. § 94(3)(j) (2012), this claim expired
in March 2010. But Marcus’s lawsuit was not filentil January 2012. (Def Stmt. Facts | 1, ECF
No. 78.) Once again, it is undisputed that Newdlilar did nothing to keep Marcus from filing a
claim; the delay was solely attributable to Paulrbes’s health issues. (@fcus Dep. 91:17-92:14;
Marcus Aff. § 27.) For these reasons, summadgjuent must be granted in favor of New Cingular

as to the fraudulent-misrepresentation claim.

4. Summary judgment will be @nted on the conspiracy amiin favor of New Cingular.

Marcus alleges that New Cingular “consgdr [with Bellsouth] to benefit from the
contractual relationship [New Cingular] had witMarcus] for cellular transmissions, only. With
access to the Building via said contractual relasioip, the Defendants, in concert, conspired to
install equipment necessary for fiber optic transsions, which neither Defendant contracted or
paid for.” (Second Am. Compl. § 84.) The cruxtbke conspiracy was to “bargain for use of a
cellular antenna locale but in ré@glto surreptitiously install and rufiber optics operations out of
the Building without disclosingand/or paying for the same.”(ld. 1 87.) The Defendants
“conspired to run fiber optics op&tions out of the building withoigaying for the same as early as
June 19, 1996, but no later than August 3, 200/d.™] 86.)

This claim is barred for several reasons. FiMarcus is claiming damages for wrongs that
occurred during the pendency of the Rooftop Leageedmenti(e., claims that occurred “no later
than August 3, 2003"). (Second Am. Compl. § &6¢cord Marcus Dep. 140:13-19, ECF No. 82-1.)
This claim was discharged by the General Releassguded on August 4, 2003.

Next, Marcus is claiming damages for the domed operation of the multiplexer after the
lease agreement was terminated. (Marcus Dep. D4@2) Marcus was aware of this claim since
March 2006 but failed to bring gwntil January 2012. (Marcus Pel34:19-24; Defs.’ Stmt. Facts
1 1, ECF No. 78.) Once again, it is undisputed thaw Cingular did nothing to keep Marcus from
filing a claim; the delay was solely attributabteRaul Marcus’s health issues. (Marcus Dep. 91:17-
92:14; Marcus Aff.  27.) For these reasons, tbaspiracy claim is barred by the statute of

3 Paul Marcus explains that there are three claimder this Count. (Marcus Dep. 140-141.) But,
as articulated, the first and the thicthims are for the same alleged wroige., the use of the
Marcus Centre to facilitate land line communicasowhen the Rooftop Lease Agreement only
allowed for cellularcommunications)(ld.)



limitations, and New Cingular is not estopped frassserting that defense. Accordingly, summary
judgment will be granted in favor of MeCingular on the conspiracy claim.
B. There Is A Genuine Issue Of A Material FactAs To Liability For Counts 2, 5, 6,

8, and 9, But Marcus Has Failed ToEstablish The Existence Of Any Actual

Damages For These Counts. Summary Judgment Will B&ntered Limiting
Marcus’s Damages To Nominal Damages Only.

1. The claims addressed in this Section are not babketthe statute of limitations.

This Section addresses three causes of actioriréapass to personal property (Counts 2 &
6), (b) unjust enrichment (Counts&8), and (c) conversion (Count 9).The claims avoid the
application of the statute of limitations becauae,presented, they are continuing torts. Marcus
contends that the Defendants are liable for thdaéms because thegontinuouslyused the
multiplexer in the Marcus Centre from the termiioat of the original lease until June 2010 when
the multiplexer was disconnected froBellsouth’s telephone network. Sée, e.g.Second Am.
Compl. 1 40-42, ECF No. 28.)

“A continuing tort is estalidhed by continual tortuouacts Black Diamond Props. v.
Haines 69 So. 3d 1090, 1094 (Fla.n'6DCA 2011) (quotation omitted). “Atrespass mawstitute
a continuing tort.”Suarez v. City of Tamp&87 So. 2d 681, 685 (Fla. 2d DCA 2008). Atrespa
claim will be deemed a continuing tort where thdeth@lant’s manner of trespassing is abatable;
that is, if the defendant’s intrusiotean be suspended but later resumé&ke Baker v. Hickman
969 So. 2d 441, 444 (Fla. 5th DCA 2007). The natafthe trespass iBakerwas flooding that
occurred only during major rain eventsd. at 442. The flooding was caused by the way tiat t
plaintiff's neighbor’s home was constructetd. The court determined this was a continuing tort
because the trespass (the overflow condition) Vit able, and in fact had been abatédl.at 444.

A cause of action for unjust enrichment is aquitable claim that iplies a contract as a
matter of law even though there is no actual cocitbeetween the partiesl4th & Heinberg, LLC v.
Terhaar & Cronley Gen. Contrs, Inc43 So. 3d 877, 880 (Fla. 1st DCA 2010). In amnicacto
recover for unpaid installment pawnts, a new claim accrues, and the statute ofétrahs begins
to run, upon each pearid of non-paymentSee Isaacs v. DeutscB0 So. 2d 657, 660 (Fla. 1955).

Marcus’s claims for trespass to personal propemy &onversion are continuing torts
because both of these claims are abatable, andihdaet been abated. The Defendants’use of the
multiplexer in the Marcus Centre could be prevenbgdshutting off the power to the equipment
closet, and later resumed by restoring the powahtequipment. Marcus did in fact shut down
the multiplexer in April 2010. (Marcus Aff. 1 3ECF No. 83-1) Marcus’s claims for unjust

* All of these claims have a statue of limitationkfour years. Fla. $tt. § 95.11(3)(h) (2012)
(trespass to personal property & conversiond. Htat. 95.11(3)(k) (2@) (unjust enrichment).
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enrichment are continuing torts because these claimay be fairly construed as seeking
installment payments from the Defendants.

Any claims that occurred more than foyears ago are still bardeby the statute of
limitations. The continuing todoctrine does not sawale claims. But since these are continuing
torts (.e., new causes of action were continuing to arise) Marcuws/meach back four years from
the date this lawsuit was first filed and proceedsard on those claims. Since it is undisputed that
the multiplexer was deactivated in June 2010, ttteaable periodfthese claims is from January
25,2008 to June 2010.

2. Thereis a genuine issue as to liabilitythrese claims so summary judgment is not
appropriate on the issue of liability.

Having determined that the Section B claims aot barred by the statute of limitations or
some other affirmative defense, the next quesi®owhether there is any disputed fact that the
Defendants continuously used the multiplexas alleged. Paul Marcus explained that
representatives from one or bouf the Defendants told him &t shutting off power to the
multiplexer “could” cause a disruption to telephoservices in the area. (Marcus Aff. ] 23, 33,
35.) Butitis undisputed that “no service wastlor impacted when [Marcus] temporarily powered
down the multiplexer in April 2010.” (SchneiderfAf 25, ECF No. 75.)

Marcus argues that the Defendants’ conduct gmsgs” that shutting off the multiplexer in
April 2010 adversely affected the Defendants’ cus¢os in the area. (Pl’s Stmt Facts § 104, ECF
No. 84.) But Argument is not evidence, and allémas and speculation are not enough on
summary judgment. Marcus has not presentey @vidence that any customers lost services
because the multiplexer was shut oflarcus could have filed affidés or taken the depositions of
some of his neighbors who allegedly lost servic®r Marcus could have sent a request for
production to the Defendants to get their servismrds for that time perigdn that area, to show
that some customers lost service. Marcus maysimaply rest on his allegeons in the face of the
Defendants’ contrary evidenceCelotex Corp. v. Catrett477 U.S. 317, 323-24 (1986). So, the
evidence shows that Defendants wer@ using Marcus’s multiplexeas a critical component to
deliver services to Marcus’s neighbors. On thismpohere is no dispute.

But there is one additional allegation thértgers. Paul Marcus testified that a New
Cingular technician informed him that the multipéexin the Marcus Centre was being used as a
“back-up unit” for New Cingular’s service in tharea. (Marcus Aff. § 33, ECF No. 83-1) The

Defendants have presented evidence that the mexegpl“did not, and could not” provide any

5 Even if Marcus was able to present evidetitat service was disrupted when the multiplexer was
shut down, this fact would not alter the conclusionthis Section, that Marcus has presented no
evidence of damages and is tHisited to nominal damages only.



services to any customers in the area. (Schneidfer] 21, ECF No. 75.) Unlike the previous
example, the Defendants’ evidence on this allegatioes not go the extra step, but rather simply
and directly contradicts Marcus’s evidence. In extlwords, there is a genuine issue as to the
material fact of whether the Defendants weréngsMarcus’s multiplexerin some manner as a
back-up for services in the area. In this mannters plausible that the Defendants could have
received some value, even if it was merely thasseirance that if their pnary units in the area
went down, they could activate Marcus’s unit asaakbup. There is no evidence that they ever did
activate the unit, but the simple fact that tha&ljegedly could is enough to support Marcus’s
allegation that the multiplexer was being usedlig Defendants in some beneficial way.

3. Marcus has presented no evidence of any aataaiages, and no evidence of any purported
benefit.

The Defendants contend that Marcus has faile@dduce any evidence of damages for its
claims. Citing to the deposition of Paul Marc¢tlse Defendants argue that Marcus “has produced
zero evidence to substantiate or establish the exc® of any of its alleged damages. In fact, [Paul
Marcus] admitted at his deposition that Marcus does not have evidence of any . . . damages.”
(Defs.” Mot. Summ. J. 20, ECF No. 77 (citing Mas Dep. 146:8-12, 8415-24, 151:2-14)see also
Defs.” Stmt Facts {1 58-63, ECF No. 78.) Likegj Marcus has not presented any evidence as to
the value of any benefit that the Defendants rexeiby allegedly having the multiplexer available
as a back-up unit. If anything, the evidence shtves there could not have been much benefit, if
any, because the multiplexer was obsolete b020(Schneider Aff. 1 24, 27, ECF No. 75.)

In response, Marcus argues that actual damagetia mecessary element for the claims of
unjust enrichment, conversion, and trespass. s(Resp. 18, ECF No. 83.) Marcus contends that it
is entitled to “‘judgment for nominal damages andstesoeven without later proving actual
damages.” Id.)

The Defendants have presented probative evidenoeodstrating that Marcus has not
sufferedany actual damages. It is thus Marcus’s obligatior'de beyond the pleadings . . . and
designate specific facts showing thtaere is a genuine issue” that it has sustainedaed@damages.
See Celotex477 U.S. at 323-24. Marcus has failed do so. (Pl.'s Resp. 18, ECF No. 83.)
Additionally, Marcus has not offered any eviderafethe value of the purported benefit that the
Defendants allegedly received. Marcus's ResgorBrief essentially admits that there is no
evidence of actual damages because Marcus fadsdoe the point, and fails to cite to any record
evidence to support the point. In doing so, Mextas forfeited any argument that actual damages
exist or that the benefit allegedly recedv by the Defendants had any valuSee Benoit v. U.S.
Dept of Agric, 608 F.3d 17, 21 (D.C. Cir. 2010). Atishpoint, by its own admission, only nominal

damages are in play.
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V. Conclusion

For the reasons explained above, the Defensidhotion for Summary Judgment (ECF No.
76) iISGRANTED in part, and DENIED in part. Summary judgment is granted in favor of the
Defendants as to Counts 1, 3, 4, and l1lGabese these claims are barred by the statute of
limitations, have been released, or have no facsuglport in the record. Summary judgment is
denied as to liability for Counts 2, 5, 6, 8nd 9 — there is still a dispute over whether the
Defendants actually used the multiplexer as a bgckmnit and that dispute is for the fact-finder to
resolve. But, partial summary judgment is granasdo damages for Counts 2, 5, 6, 8, and 9 to the
extent that even if Marcus is able to meet its rdf persuasion on these Counts, it may only
recover nominal damages because it has failed ¢st any evidence of actual damages.

DONE and ORDERED in chambers, at Miami, Florida, on September 3130

ROBERT N. SCOLA, JR.
UNITED STATESDISTRICT JUDGE
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