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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 12-CV-20756SCOLA/VALLE
NIACCF, INC.,
Plaintiff,
V.

COLD STONE CREAMERY, INC.

Defendant.

ORDER GRANTING DEFENDANT'S MOTION
TO COMPEL ANSWERSTO INTERROGATORIES

THIS MATTER isbefore the Court upotine Motion to Compel Answers to Interrogatories
(ECF Nos. 38, 39 filed by Defendant Cold Ston€reamery, Inc(“Cold Stone”) (the “Motion”).
United States District Juddeobert N. Scola, Jreferredall discovery matterso the undersigned
for disposition. See (ECF No.45)." The Court haseviewed theMotion, Plaintiff's Reponse (ECF
No. 41), andDefendant’'sReply (ECF No47), and the relevant case law, dmng otherwise fully
advised in thenatter it is herebyORDERED AND ADJUDGED thatthe Motion iSGRANTED
asset forth below.

BACKGROUND

Plaintiff National Independent Association of Cold Stone Creamery Fsmed)i Inc.
(“NIACCPF”) is an organization comprised ah unknown number of Cold Stone franchisees whose
mission is t¢p among other thingsarticulate and advocate the needs, interests and goals of its
members in theontext of a constructive and cooperative relationship with their frandhaisoto]
foster and promote the interest of those individuals and entities who are current Qud St

Creamery franchisees(Compl. § 6, ECF No.-# at 2) NIACCF seeks declatory relief to obtain

! Pursuant to Administrative Order 20664, the undersigned is no longer paired with Judge Scola, but has
concluded the referral of the Motion as requiradar the Administrative Order.
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an accounting and other information regarding Cold StoRkexible Marketing Progna and Gift
Card Breakage, among other thindd at 4-6. NIACCF claimsthatits memberswill suffer harm
from Cold Stone’s actiondyut the Complaint does not disclose angtails about NIACCF's
members See (ECF Nos. 1-3 at 2, 17 at 1).

On May 21, 2012,his casewas stayed pending a determination by the District Ciourt
Arizona on whether individual franchisees must arbitrate their disputieDefendant Cold Stone.
See (ECF No.17). On January 23, 2014lfowing the dismissal of thArizonacases, the presiding
District Judgein this actionlifted the stay. See ECF (No. 32). In the order lifting the staythe
District Judgegenerallynoted that “Cal Sone can learn the identity of NIACCF members through
discovery! Id.

Defendant Coldstoneis now attempting to dgust that. On March 13, 2014, Cold Stone
served NIACCF with its First Set of Interrogatories (ECF NO.-BP consisting of eight
interrogatories. On April 11, 2014, NIACCFserved Cold Stone with its objections and responses
(ECF No. 392). Cold Stone thereafter filed the instdmdtion (ECF No. 38), whiciNIACCF
opposes.

ANALYSIS

The Courtreviewsthe Motion pursuant to Federal Rule of Civil Procedure 26(b), which
provides,in pertinent partthat parties may obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim or defenbed. R. Civ. P. 26(b)(1)Relevant information need
not be admissible at the trial if the discovery appears reasonably calcoléded tothe discovery

of admissible evidenceld. The purpose of discovery is to allow a broad search for facts, the

2 In briefing the Motion, the parties both exceeded the shortened page limitation éwmedjsbriefs

set by this Court.Cold Stone has requested permission to file an oversized reply in support of the
Motion. See (ECF No. 48). While theartiescould have addressed the issues in fewer pages, the
Court has nonetheless considered all briefs in full. Therefore, Cold Stonaes Nt permission

to file a reply briefin excess of the page limgdenied as moot.
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names of witnesses, or any other mattead may aid a party in the pref@ion or presentation of
hiscase. Adv. Com. Notes, 1946 Amendméretgl.R. Civ. P.26. Courts have long recognized the
wide scope of discovery allowed under the Federal Rules of Civil ProceSegdurn v. Thiokol
Chem. Corp., 483 F.2d 300, 304 (5th Cir. 1973) (citations omitted).

Interrogatoriesl to 4 generally seekinformation regarding the identity of NIACC$’
memberswhile Interrogatories 5 to @enerally requegshat NIACCF state the bases for its clam
See (ECF No. 391). NIACCF objecs to Interrogatories 1 to 4 arlevance groundand argues
that Cold Stone is not entitled thscoverthe information forvariousreasons discussed below.
NIACCF objects tdnterrogatoies 5 to 7 on privilege grounds. There is no dispute over NIACCF's
objection to Interrogatory 8, which requests that NIACCF identify each texpetends to call in
this matter.See (ECF Nos. 39-2, 41).

A. Interrogatories 1 to 4

Interrogatories 1 to dequest that NIACE identify its menbers, owners, board of directors
and officers! Cold Stone argues thttis informationis relevant todeterminewhether NIACCF
can bring taims on behalf of its member§&ee (ECFNo. 39 at7). Cold Stondurther submitghat,
under applicabldaw, NIACCF is not permitted tdoring a lawsuitagainst Cold Stonéhat its
individual members cannot brinlgemselves Id.

In opposition NIACCF argues thaits claimsare“declatory in nature and are based on-non
contractual common law theories of recovery,” subject to arbitration, thus making the identity of

NIACCF members irrelevantSee (ECF No. 41 atp

® Pursuant tdBonner v. Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981), opinions of the Fifth
Circuit issued prior to October 1, 1981, are binding precedent in the Eleventh Circuit.

4 Interrogatoried to 4 state:

1. Identify all NIACCF Members.

2. ldentify each Franchise Agreement betw&wold Stone and any NIACCF Member.
3. Identify all persons on NIACCF’s board of directors.

4. Identify all owners and officerof NIACCF.

See (ECF No. 39-1
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1. Relevancy of Information

NIACCEF first argues thathe information soughin Interrogatories 1 to 4 irrelevantand
that Cold Stone seeks theaterialsonly to harass and iniidate NIACCF's members. See (ECF
Nos. 392 at 3 41 at 2). In support of this argument, NIACCF submits @ald Stone has
previously used ihtimidation tactics against thefour NIACCF members that were named in the
Complaint See (ECF No.41 at 4. According to NIACCF, these founembers werdorced to
“pick their poison”and chooséetweenwithdrawing from the association and releasing their claims
or being compelled to arbitrate at the risk of terminating fn@nchise agreementith Cold Stone
Id.

In seeking to compel discovery, Cold Stone argues ithaty of NIACCF's members,
officers or directors agreed to arbitrate their disputes with Cold Stone,fthoshiseesre barred
from using NIACCF to sidespthar contractual obligation to arbitraté&see (ECF No. 39 at 7).In
addition, Cold Stonerelies onthe Court’s priorOrderlifting the stayof the casgin which Judge
Scolanoted that “Cold Stone can learn the identity of NJACCF members thrdisgbvery.” See
(ECF Nas. 32, 38 and 47

This Court findsthat Interrogatories 1 to geek information that iselevant to the claims or
defensesn this case Specifically,NIACCF has filed a Complaint on behalf of its membarsl
claims to havestanding to bring this actionSee (ECF No. 14 11 1, 6,8). Thus,NIACCF seeks a
judicial declaration that Col&tone is obligated to disclesertain information rgarding the Fair
Market Programand Gift Card Breakagt the franchiseemcluding the members of NIACCF.
(ECFNos. 14 at 9 1-4 at 10-12).

Associations suing in a representative capacity generally are bound by thensiiatieris
and obligationsas the members they represeht.re Managed Care Litigation, No. 00MD-1334,

2003 WL 22410373 *qS.D. Fla. Sept. 15, 2003) Consequently, based dhe allegationsin



NIACCF’s complaint the undersigned finds that the identity of NIACEmembers is relevant to
the claims at issue and any potential defenses. Therefore, NIAGEEi&ancy objectiongo
Interrogatories 1 to 4 are overruled.

2. Use of Information in Collateral Proceeding

NIACCEF nextargues that the Motion should be denied because Cold Stone has admitted that
it seeks discoveryo determine whethearbitration should be compelled NIACCF argueghat
discovery should not be allowed whits purpose iso gather information foa separateollateral
proceeding such as compellegrbitration See (ECF No. 41at 7-8). In support of this argument,
NIACCEF citesout-of-district cases. But those casasolve wholly different facts and are not
dispositive. See, e.g., Trans Pacific Ins. Co. v. Trans-Pacific Ins. Co., 136 F.R.D 385, 390 (E.D. Pa.
1991) (involving allegations that discovery information was disseminated to third party
governmental investigative agenqgiesrees, Inc. v. McMillan, No. 051979,2007 WL 184 889, *4
(W.D. La Jan. 222007) foting that federal courts routinely allow information discovered in one
proceeding to be uden other forumy Blue Angdl Films, Ltd. v. First Look Sudios, Inc., No. 08
cv-6469DAB)(JCF), 2011 WL 830624, 2S.D.N.Y. Mar. 9, 2011) (finding that inform&on
relevant to potentialversus actuat-claims is not discoverablelu Image, Inc. v. Does, 1-23,322,

799 F. Supp. 2d 3441 (D.D.C. 2011)(disallowing third party discovery intended for usea
proceedingn a different venue).

The Court finds NIACCE arguments unpersuasive. While Cold Stanghtin the future
seek touse the identyt of NIACCF's members todeterminewhether it can seeko compel
arbitration, Interrogatories 1 to 4 are relevant to the daft this case, including standing to sue.
The potentialuseof the informationin collateral mattes may be the subject for another day, ibut

does noturrently relieveaNIACCF of itsobligation to discloseelevant information.Consequently,



NIACCF’s objectiors based on thpossiblitythat disclosure may lead to use of the information for
a collaterabroceeding, such as coeiledarbitration,areoverruled.

3. First Amendmerni$ Privilege of Association

NIACCF next argues that the information sought in Interrogatories 1 to 4 istechtey the
First Amendment’s associational privileg&ee (ECF No. 41 at 41). The First Amendmeris
associationaprivilege ariseswhen a discovery requassults indisclosureof a group’s anonymous
members, or requests similar information that goes to the heart of an orgarszasisociational
activities. See Klyman v. Freedom Watch, Inc., No. 0722433,2007 WL 3343079, *5 (S.D. Fla.
Nov. 12,2007) (SimontonMag. J.) (citations omitted).Such disclosure could infringe upon
assoaational rights.ld.

The party claiming thessociationaprivilege bears the burden of making a prifaaie
showing of infringementresulting from thedisclosure ofthe challenged discovery.Christ
Covenant Church v. Town of Southwest Ranches, No. 07-60516,2008 WL 2686860, *6 (S.D. Fla.
Jan. 292008) (RosenbaunMag. J.). To satisfy thiburden the itigant need only demonstrate a
“reasonable probability” that the discovery at issue would subject itreatdh harassment, or
reprisals from either Government officials or private partigg(citations omitted).Once the party
invoking the privilege makes the required paifacie showing of infringementhe party seeking
discovery must demonstrage“compelling need” for the information soughitd. at 7. If such a
compelling need existthen disclosure of the requested informatisnvarranted Id.

Based on the facts before the Coarid considerinthe allegationsegardingCold Stone’s
past actions towardpreviously identifiedNIACCF members, the Court finds that there is a
reasonable probability thadentifying NIACCF membes may sibject thoseandividualsto efforts
from Cold Stondo compelarbitration or other actions Therefore the Court must next determine

whetherCold Stone has shown a compelling need for the informagiguested Id.



The Court findChrist Covenant Church instructivein determining whether Cold Stonash
shown a compelling neefdr the information requestedThe courtin Christ Covenant Church
concluded that plaintiff hachade a prima facie skwing of infringemenbn the First Amendmeris
associational privilege Id. Therefore,the burdershifted to the defendant to show a compelling
need for the informatian Id. at 8 After balancing several factors, tirist Covenant Church
courtordered plaintiff tgprovidethe names and contact information of certain church membekrs.
at 12. In ordering the disclosure of identifying informatitive court foundthat defendanmust
have the means to investigate the factual aessrmade by plaintiff in that caséd.

The undersignedhas applied asimilar balancing test considering such factors :as
(i) whether the party seeking tirdormation has demonstrated that the infationis so relevant
that it goes to the heart of the matter; (ii) the availability of the information from atitexrsources;
(i) the nature of the information sought, including the likelihood of injury to the associatian or it
members if the desiradformation is released; (iv) the requesting party’s role in the litigation; and
(v) whether the disclosure sought constitutes the least restrictive meaasctonfishing the
objectiveswithout sweeping constitutionabhts aside.ld. at *8.

After corsidering thesefactors, this Court finds that the information requested in
Interrogatories 1 to 4v{embershipdentity information) is relevant to the claims in this caBest,
the information sought goes to the heart of this case, as it potdshtially determine whether
NIACCF has standing to bring this action. Second, the information is noy tixdde available
from alternative sources, sinbBBACCF is the only sourcthatcanconfirm its membershipThird,
any effect onNIACCF or its menberswould resultfrom Cold Stone seeking efend againghe
lawsuit and notfrom an attempt to infringe orconstitutionally protected rigs of association
Fourth, the interrogatory requests are limiteohd disclosure of the informatiosoughtis not so

broad as to sweep aside the First Amendisergsociational privilege Lastly, Cold Stone ighe



named Defendann this litigationand, as irChrist Covenant Church, has a right to investigate the
factual assertions made by Plaintiff

On balare, thesefactors weigh in favor ofequiring NIACCFto disclose membership
identity informationand respond to Interrogatories 1 to 4.Thus NIACCF's objectionsto
Interrogatories 1 to 4 based on the First Amends@nivilege of association are overruled.

Finally, Cold Stone has submitted that “it has no objection to stipulating that it will only use
the information provided by NIACCotdefend itself in this lawsuitsee (ECF No. 47 at 6), which
Cold Stone statemay include compelling arbitrationConsequently, the partiase ordered taneet
and conér in an effort taagreeon an proposed protective order.

B. Interrogatories 5 to 7

Interrogatories 5 to 7 request that NIACCF estae bases of its clain?s.NIACCF argues
that the information sought in these Interrogatories is protected by theegdttent privilege and
work product doctrine. See (ECF No. 41 at 1A3). Cold Stonerespondsthat these typse of
“contentioninterrogatorie’s aregenerally consleredappropriate. See (ECF No. 47 at 7)see also
Hendricks v. Mirabilis Ventures, Inc., No. 8:07cv-661-T-17EAJ, 2008 WL 423566, 1 (M.D. Fla.
Feb 13, 2008) (granting motion to compel supplemental responses to interrogatoregparher
asked forfactual basis for affirmative defenses)

Rule 33 provides, in relevant part, that an interrogatory is not objabteamerely because
it asks for an opinion or contention that relates to fact or the application of laet.tded. R. Civ.

P. 33(a)(2). Additionally, when used correctly, contention interrogatories caneld us

® Interrogatories 5 to tate:

5. State the basis or all harm you claim to have suffered and the cause of the alleged harm

6. State the basis or all harm you claim that NIACCF's Members have sufferedeacautte of
the alleged harm.

7. State the basis for how the relief requested by NIACCF's Complaint foaémty Judgment
was determined.

(ECF No. 39-1



narrowing andocusingthe issues, which is a major purpose of discovetgndricks, 2008 WL
423566 at * 1.

The party asserting either the attorrodignt privilege or the worproduct doctrine bears the
burden of establishing its applicabilityBogle v. McClure, 332 F.3d 1347, 1358 (11th Cir. 2003).
Here, howeverthe Court finds NIACCF's responses to Intgaitories 5 to 7 arboilerplate and
non+esponsive, and NIACCF has not met its burdétcordingly, NIACCF’s objectionsbased
upon the attorneglient privilege and the work product doctriaee overruled NIACCF shall
provide Defendant Cold Stone with supplemental answers to the interrogatories ancggxteiie
applicable,a privilege logcontainingthe requisiteinformation to allowfor a proper evaluation of
any potential privilege. Fed. R. Civ. F8(B)(5)°

C. Request for Attorney s Fees

The parties eacbeekto recoverthar attorneysfees incurred in filingand responding tthe
instant Motion. See (ECF Na. 39 at 10, 41 at 35 Federal Rule of Civil Procedure 37(a)(5)
provides for payment of expenses, including attorney’s fees, when a court grants a motion t

compel discovery. The imposition of expenses is required unless “the opposing party’'s

® The privilege log should identify each document and the individuals who were partibg to t
communications with sufficient detail to permit the compelling party or court to deteifihe
privilege is properly claimed. In re Denture Cream Prods. Liab. Litig., No. 092051MD, 2012
WL 5057844, at *9 (S.D. Fla. Oct. 18, 2012) (Simonton, Mag. J.). Thus, a proper privilege log
should contain the following information regarding the challenged entries:

(1) the name and job title or capacity of the author of the document;

(2) the name and job title or capacity of each recipient of the document;

(3) the date the document was prepared and, if different, the date(s) on whichgentao or
shared with persons other than the author(s);

(4) the title and description of the document;

(5) the subject matter addressed in the document;

(6) the purpose(s) for which it was prepared or communicated; and

(7) the specific basis for the claim that it is privileged.

Id. (internal citations omitted).

” In relevant partRule 37(a)(5) provides thafi]f [a discovery motion is grantee-or if the

disclosure or requested discovery is provided after the motion was—fivedcourt must, after

giving an opportunity to be heard, require the party . . . whose conduct necessitatedahgethsot
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nondisclosure, response or objection was substantially justified” or “other cienwastmake an
award of expenses unjustd. at 37(a)(5)(A)(i)) and (iii). A court has wide latitude in imposing
sanctions for failure to comply with discoverylaryland Cas. Co., 2013 WL 3353319, at *4.

Here, theundersigneddoes not consider an award of attorney’s feede appropriate
because gasonable people could differ as to the appropriateness ofathesppositions Cold
Stone, on the one hanshughtto compel production ahformation itdeems necessatyg defend
itself. NIACCEF, on the other hangyresentedegitimate concerns weighirggainst disclosure of the
requested information The parties’ positions are substantially justifiedinder thesdacts, the
Court will refrain from awardin@ttorney’s feesn connection with the Motions and the response.

CONCLUSION

Based on the foregoing, it is hereBRDERED AND ADJUDGED as follows:

1. Defendant’'s Motion to Compel Answers to Interrogatoriesto 7 (ECFNo. 39 is
GRANTED.

2. Plaintiff NIACCF shall provide supplemental responses toRingt Set of Interrogatories
(ECF NO. 391) by September26, 2014 Along with its supplemental responses, NIACCF must
also serve a privilege lpgs necessary

3. Defendant’'s Motion for Permission to File Oversized Reply Brief in Suppors dfldtion
to Compel Answers to Interrogatories (ECF No. 4®)ENIED as moot.

DONE AND ORDERED in Chambersit FortLauderdale, Floridan Septembef2, 2014.

v L Vaca

ALICIA O. VALLE
UNITED STATES MAGISTRATE JUDGE

party or attorney advising that conduct, or both to pay for the movant's reas@axpeeses
incurred in making the motion, including attorney’s fees.” Fed. R. Civ. P. 37(a)(5)(A).
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