
UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M iam i Division

Case Num ber: 12-21518-CIV-M ORENO

MICHAEL CRUZ,

Plaintiff,

VS.

THE UNITED STATES OF AMERICA,

Defendant.

/

ORDER GM NTING M OTIO N FOR SUM M ARY JUDGM ENT

THIS CAUSE came before the Court upon Defendant United States of America's Motion

for Sllmmary Judgment (D.E. No. 10), filed on November 8. 2012. In filing the motion, the

government contends that Plaintiff M ichael Cruz cannot establish his medical negligence claim

under Florida 1aw because he has failed to produce a witness to establish the standard of care. For

the following reasons, this Court agrees with the governm ent and grants its m otion for sllmm ary

'

udgm ent.J

1. FACTUAL BACKGROUND

W hile a federal inmate in the custody of the Bureau of Prisons at the Federal Detention

Center in Miami, Florida, Plaintiff Cruz suffered an eye injury in February 2009. On February

1 1, 2009, Cruz reported a decrease in vision in his left eye. The following day, he received an

optometry exam from Dr. Warren K. Gross.Dr. Gross diagnosed Cruz with a macular injury that

caused the decrease in vision and recom mended that Cruz receive a tdfollow up'' ophthalm ology

evaluation.
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Over the following weeks, Cruz repeatedly requested the Bureau to schedule this

evaluation. Unfortunately, Cruz did not see an ophthalmologist until June 23, 2009, over fotlr

months after Dr. Gross's referral. The physician conducting this evaluation diagnosed Cruz as

having a retinal detachment and referred Cruz to Dr. M . Brandon Parrott, a retinal surgeon at

Bascom Palmer Eye lnstitute in Miami. On July 2, 2009, Dr. Parrott concluded that Cruz

required surgery, which he received on July 13, 2009. Yet, despite the surgery, Cruz presently

suffers from an alm ost complete loss of vision in his left eye.

On April 23, 2012, Cruz filed the present complaint against Defendant United States of

America under the Federal Tort Claims Act (çtFTCA''), alleging that the Bureau of Prisons was

negligent in failing to timely refer Cnzz to an ophthalmologist pursuant to Dr. Gross's

instmctions. Following the answer from the government, this Court issued its scheduling order

on June 28, 2012 setting October 25, 2012 as the deadline to complete discovery and November

8, 2012 as the deadline for filing motions for mlmmaryjudgment.

Accordingly, the government served Cruz with its first request for production and its frst

set of interrogatories on June 29, 2012. These interrogatories included a request for expert

witness disclosures. Cruz thereafter filed his responses on August 15, 2012, two weeks after the

due date. ln response to the request for expert witness disclosures, Cruz stated: Stundetermined

at this time.'' Cruz also identified Dr. Parrott as his treating physician with knowledge of his

1nJ llrles.

M ticipating expert disclosures from Cruz, the governm ent retained an expert

ophthalmologist, Dr. W illinm E. Smiddy. The govermnent later scheduled an independent

medical evaluation of Cruz by Dr. Smiddy. At Cruz's deposition on October 2 1, 2012, the

government inquired whether Cruz had retained an expert. Additionally, upon Cnlz's request for



Dr. Smiddy's report, the government informed Cruz that it would not call an expert witness at

trial, and therefore would not produce Dr. Smiddy's report, if Cruz himself did not retain an

expert. Cruz also mentioned at the deposition that he would seek leave from the Court to extend

the discovery deadline.

On October 23, 2012, Cruz notified the government that he had yet to receive the

government's initial disclostzres pursuant to Federal Rule of Civil Procedure 26. The

government immediately sent them to Cruz, omitting any mention of Dr. Smiddy as Cruz had not

retained an expert. The disclosures further acknowledged that Dr. Gross treated Cruz as an

optometrist. The government never received reciprocal disclosures from Cruz.

On October 25, 2012, both parties tsled a motion for extension of pretrial deadlines. That

motion indicated that the parties would engage in expert discovery tlif necessary,'' but did not

othem ise identify an expert. Joint M ot. for Extension of Pretrial Deadlines, at 2, ECF No. 7. This

Court denied the motion on November 5, 2012. Consequently, the parties independently agreed to

complete a1l necessary discovery.

The government filed the present motion for summary judgment on November 8, 2012,

largely predicated upon Cruz's failure to disclose an expert to establish causation. One week later

onNovember 16, 2012, Cruz for the first time disclosed an expert witness, Dr. Alan M . Silbert. As

this Court had not granted leave to Cruz to disclose an expert post-discovery, the government filed

an initial motion to strike Dr. Silbert as an expert witness. Cruz then filed a response to the motion

on December 5, 2012 in which he indicated that Dr. Parrott would testify that Cnzz would have

recovered some of his vision had the Bureau referred him in atimely mnnner. ln addition, Cruz filed

anotice of filingdocuments in oppositionto the motion for summaryjudgment onDecember7,2012

containing declarations from both Dr. Gross and Dr. Parrott asserting that the Bureau's delay



contributedto Cruz's vision loss. The government subsequently filed a second motionon December

1 1, 2012 to preclude Dr. Gross and Dr. Parrott from offering expert opinions. This Court granted

both of the government's motions on January 22, 2013, precluding Cruz from using the physicians

as expert witnesses. See Order Granting M ot. to Strike Expert W itness and M ot. to Strike Decls. and

Exclude Expert Ops., ECF No. 30.

The government now maintains in its motion for summary judgment that Cnlz cannot

establish his claim for medical negligence as Florida law requires expert testimony to determine the

standard of care in such cases.Since Cruz cannot produce an expert to determine the standard of

care, the government contends that it is entitled to judgment as a matter of law. Altenmtively, the

government argues that it cannot be liable for any negligence attributable to Dr. Gross as the

physician acted as an independent contractor outside the scope of the FTCA.I

II. LEGAL STANDARD

A court shall grant stunmary judgment if tûthe movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law.'' Fed. R.

Civ. P. 56(a). Consequently, the movant Sçbears the initial responsibility of informing the district

court of the basis for its motion, and identifying those portions of Sthe pleadings, depositions,

answers to interrogatories, and admissions on tile, together with the affidavits, if any,' which it

believes demonstrate the absence of a genuine issue of material fact.'' See Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). Where a party ttfails to make a showing sufficient to establish

the existence of an element essential to that party's case, and on which that party will bear the

burden of proof at trial,'' the plain language of Rule 56 Ctm andates the entry of summ ary

1 I Cruz concedes that the government is not liable for Dr
. Gross's actions, but only because Dr.n response,

Gross did not act negligently. Rather, Cruz asserts that the govermnent's alleged negligent behavior occurred after
Dr. Gross made his referral. For the reasons stated below, the Court does not need to address this issue.



judgment.'' 1d. at 322.

111. DISCUSSION

In its motion for summaryjudgment, the government argues primarily that Florida law

requires expert testimony in order to establish both the standard of care and causation in medical

negligence cases. Because Cnzz failed to disclose potential expert witnesses before the Court's

discovery deadline and therefore cnnnot establish essential elements of his medical negligence

claim, the government urges the Court to grant summary judgment. Moreover, the government

maintains that the medical records offered by Cruz do not establish causation. Instead, the

government claims that the records lack any evidence establishing that the timing of medical care

wms unreasonable or that the timing caused Cruz's injury. As Cnzz is thus tmable to establish

essential elements of his claim, the govemment requests entry of summaryjudgment in its favor.

In answering the government's motion, Cruz contends that the 1aw does not require him

to have an expert to present his case. Relying on a number federal district court decisions

including Brown v. Best Foods, 169 F.R.D. 385 (N.D. Ala. 1996), he argues that treating

physicians are not treated as experts or subject to the expert disclosure requirements of Rule

26(a)(2)(B) if they offer opinions directly acquired through the treatment of the plaintiff. This

rule, he asserts, applies even if the opinions offered concern causation and standard of care.

Accordingly, since Dr. Parrott acquired his opinion directly through his treatment and diagnosis

of Cruz, Cruz insists that he may use this evidence to establish his medical negligence claim.2

Finally, Cruz states that the medical records and the testimony of Dr. Parrot't constimte sufticient

medical evidence to present an issue of material fact for trial.

2 lthoug
,h cruz only advocates for the use of Dr. Parrott's testimony in his response, the Court presumesA

that his arguments apply equally to Dr. Gross's testimony.



In analyzing a claim brought under the FTCA, a federal court ttapplies the law of the state

where the alleged tort occurred.''f ambert v. Unitedstates, 198 Fed. App'x 835, 838 (1 1th Cir.

2006). (tTo state a claim for negligence under Florida law, a plaintiff must allege that the

defendant owed the plaintiff a duty of care, that the defendant breached that duty, and that the

breach caused the plaintiff to suffer damages.'' f ewis v. City ofst. Petersburg, 260 F.3d 1260,

1262 (1 1th Cir. 2001). In medical malpractice cases, Florida 1aw states that çsthe claimant shall

have the burden of proving by the greater weight of evidence that the alleged actions of the health

care provider represented a breach of the prevailing professional standard of care for that health

care provider.'' Fla. Stat. Ann. j 766. 102 (2012).

tdGenerally, the standard of care in medical malpractice cases (under Florida lawl is

determined through expert testimony.'' f ambert, 198 Fed. App'x at 839 (citing Pate v. Threlkel,

661 So. 2d 278, 281 (F1a. 1995); Torres v. Sullivan, 903 So. 2d 1064, 1068 (F1a. Dist. Ct. App.

2005)). ln truth, Florida 1aw generally disfavors summaryjudgment in medical malpractice cases

ççunless it can be conclusively shown that the non-m ovant cannot offer proof to support their

position.'' Wheeler v. Unitedstates, No. 1:03-cv-00140-MP-AK, 2007 U.S. Dist. LEXIS 82521,

at *4 (N.D. Fla. Nov. 6, 2007) (citing Mccoy v. Hoffmeister, 435 So. 2d 989, 990 (Fla. Dist. Ct.

App. 1983)). Summary judgment is thus appropriate tsonly when the moving party conclusively

demonstrates that the non-moving party is unable to produce an expert who will testify that the

defendant was negligent.'' Id at *5 (citing Holl v. Talcott, 191 So. 2d 40, 44-46 (Fla. 1966);

Williams v. McNeil, 442 So. 2d 269, 271 (F1a. Dist. Ct. App. 1983)).

Since the government has conclusively demonstrated in this case that Cruz is unable to

produce an expert who will testify to the government's alleged negligence, the Court grants the

motion for summaryjudgment. As the case 1aw indicates, Florida law requires expert testimony



to establish the standard of care in medical malpractice cases. See Lambert, 198 Fed. App'x at

839. Because Cruz did not, and now cannot, produce an expert witness, he cnnnot establish an

essential element of his claim and thus cnnnot survive a motion for summaryjudgment. See

Fàee/er, 2007 U.S. Dist. LEXIS 82521, at *5.

Furthermore, Cruz misinterprets the case law upon which he relies.The decisions such as

Brown merely state that a treating physician who offers an opinion proclzred directly from

treatment is not subject to the specific expert disclosure statements enumerated in Rule

26(a)(2)(B) for çsretained'' experts. See Brown, 169 F.R.D. at 388 (t$lf a treating physician

acquired the opinions that are the subject of the testimony directly through treatment of the

plaintiff, the treating physician ûcannot be forced to file a written report required by Rule

26(a)(2)(B).''' (quoting Salas v. United States, 165 F.R.D. 31, 33 (W .D.N.Y. 1995(9). These

cases do not state that such treating physicians suffice to establish the elements of medical

malpractice despite the fact that they are not experts. lndeed, as the court acknowledged in

Brown, such treating physicians may even still be considered as ççnon-retained'' experts not

subject to Rule 26(a)(2)(B). Id (&To the extent that the treating physician testifes only as to the

care and treatment of his/her patient, the physician is not to be considered a specially retained

expert notwithstanding that the witness may offer opinion testimony under Fed. R. Evid. 702,

703 and 705.5' (quoting Wreath v. United States, 161 F.R.D. 448, 449 (D. Kan. 1995:).3 In sum,

though a treating physician offering an opinion acquired directly from treatment may not have to

submit a ilretained'' expert report under Rule 26(a)(2)(B), this rule does not allow the plaintiff

3 h the party presenting the physician would still need to submit an expert summary asln suc a case
,

required by Rule 26(a)(2)(C). See Fed. R. Civ. P. 26(a)(2)(C). The Court addressed this distinction at length in its
order precluding Cruz from using his physicians as experts. See Order Granting M ot. to Strike Expert W imess and
M ot. to Strike Decls. and Exclude Expert Ops. 7-8, ECF No. 30.



presenting the witness to circumvent Florida's requirement of an expert to establish the standard

of care in medical malpractice cases.

Despite Florida's requirement that Cruz present an expert witness to establish the

standard of care in his medical negligence claim, Cruz failed to disclose an expert witness before

the discovery deadline and is now precluded from doing so. See Order Granting Mot. to Strike

Expert W itness and M ot. to Strike Decls. and Exclude Expert Ops., ECF No. 30. Consequently,

the Court grants summary judgment in favor of the government.

IV. CONCLUSION

For the above reasons, it is

ADJUDGED that Defendant United States of America's M otion for Summary Judgment

(D.E. No. 10), filed on November 8. 2012, is GRANTED.

>

DONE AND ORDERED in Chmnbers at M iami, Florida, this day of January, 2013.

FE RICO A. ORENO

UNITED STATES DISTRICT JUDGE
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