
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

CASE NO.  12-21695-CIV-ALTONAGA/Simonton 
 
A AVENTURA CHIROPRACTIC 
CENTER, INC., 
 
 Plaintiff, 
v. 
 
MED WASTE MANAGEMENT 
LLC, et al., 
 
 Defendants. 
______________________________/ 
 

ORDER 
 
 THIS CAUSE came before the Court for a hearing on May 10, 2013, on Plaintiff, A 

Aventura Chiropractic Center, Inc.’s (“Aventura[’s]”) Motion for Class Certification (“Motion”) 

[ECF No. 101], filed March 29, 2013.  The Court has carefully considered the parties’ written 

submissions, the arguments presented, and applicable law.  For the reasons explained below, the 

Court finds certification of Aventura’s proposed class is not appropriate and denies the Motion.   

I.  BACKGROUND 

 A. Plaintiff’s Allegations 

In its Second Amended Class Action Complaint (“Complaint”) [ECF No. 30], Aventura, 

a Florida resident, alleges Opal Management LLC (“Opal”) owns the website for New York-

based1 Defendant Med Waste Management LLC (“Med Waste”) and has common ownership 

with Med Waste.  (See Compl. ¶¶ 8–10).  Defendant Avrohom Prager (“Prager”) is a manager 

and officer of Opal and owns and controls Opal and Med Waste.  (See id. ¶¶ 11, 12).  On May 12 

and 14, 2010, Defendants transmitted by telephone facsimile machine a facsimile to Aventura, 
                                                 
1 Defendants do not challenge the existence of diversity jurisdiction.  
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which did not contain a proper opt out notice as required by 47 C.F.R. section 64.1200(a)(3)(iii) 

(2010).2  (See id. ¶¶ 14, 21).  Defendants sent the same facsimile, marketing Defendants’ goods 

or services, to more than fifty other recipients.  (See id. ¶¶ 16, 17).  Aventura never gave 

Defendants permission to send the fax, and moreover, neither it nor other potential class 

members have reasonable means to avoid receiving unauthorized faxes.  (See id. ¶¶ 18, 19). 

 On these facts Aventura states two claims for relief.  In Count I, entitled “Telephone 

Consumer Protection Act, 46 U.S.C. § 227,” Aventura sues on behalf of itself and the following 

class: all persons who were sent telephone facsimile messages of material advertising the 

commercial availability of any property, goods, or services on behalf of Defendants; from whom 

Defendants did not first obtain express permission or invitation to send the faxes; with whom 

Defendants did not have an established business relationship; and which faxes did not display a 

proper opt out notice.  (See id. ¶ 23 (quoting 47 U.S.C. § 227)).  The Telephone Consumer 

Protection Act (“TCPA”) prohibits the use of telephone facsimile machines, computers, or other 

devices to send unsolicited advertisements to telephone facsimile machines.  (See id. ¶ 30 

(quoting 47 U.S.C. § 227(b)(1))).  An “‘unsolicited advertisement’” is “‘any material advertising 

the commercial availability or quality of any property, goods, or services, which is transmitted to 

any person without that person’s [prior] express invitation or permission.’”  (Id. ¶ 31 (quoting 47 

U.S.C. § 227(a)(5))).3  The TCPA allows for a private right of action to recover $500 for each 

violation, as well as discretionary treble damages.  (See id. ¶¶ 32, 33).  Defendants violated the 

TCPA by sending advertising faxes to Aventura and the other members of the class without first 

obtaining their express permission and by not displaying the proper opt out notice.  (See id. ¶ 

34).  On these facts, Aventura seeks an order that it be allowed to maintain the action as a class 
                                                 
2 The Complaint incorrectly cites to “64 C.F.R. 1200.”  (Id. ¶ 21).   
 
3 The Complaint incorrectly cites to “47 U.S.C. § 227(a)(4).”  (Id. ¶ 21).   
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action, an award of $500 in damages for each TCPA violation, an injunction prohibiting 

Defendants from engaging in these statutory violations, and further relief not to exceed $75,000 

per individual.  (See id. p. 9). 

 In Count II for “Conversion” Aventura alleges by sending it and other class members 

unsolicited faxes, Defendants improperly converted the class members’ fax machines, toner and 

paper, as well as the class members’ employees’ time, to Defendants’ own use.  (See id. ¶ 43).  

Aventura similarly prays that the case be maintained as a class action, damages for each act of 

conversion not to exceed $75,000 per individual, an injunction prohibiting future violations, 

costs and fees.  (See id. p. 12).   

 B. Class Certification Record4  

 i. Facts Highlighted by Aventura  

The Motion proposes the following class definition: “All Persons who were sent one or 

more facsimiles in May 2010 from ‘MedWaste Management’ with the phone number ‘888-431-

6386’ and offering ‘Guaranteed 20% Savings.’”  (Mot. 1).  According to Aventura, Defendants’ 

advertisements were sent to approximately 60,000 unique facsimile numbers in Florida, New 

York, New Jersey, and neighboring areas.  Plaintiff gleans this information from the deposition 

of Robert Martino of the company AdverFax, which sells fax lists and fax systems.  Pursuant to a 

contractual arrangement, in November 2009, Defendants purchased from AdverFax a list of 

40,000 fax numbers for medical businesses in the states mentioned.  AdverFax took the 40,000 

numbers sold and merged those with another 20,000 numbers Defendants already had, 

                                                 
4 “Rule 23 does not set forth a mere pleading standard.  A party seeking class certification must 
affirmatively demonstrate his compliance with the Rule — that is, he must be prepared to prove that there 
are in fact sufficiently numerous parties, common questions of law or fact, etc. . . .  [S]ometimes it may be 
necessary for the court to probe behind the pleadings before coming to rest on the certification question . . 
. .”  Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011) (emphasis in original; internal 
quotation marks and citation omitted; alteration added).  
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presumably obtained from another fax list provider similar to Adverfax.  Defendants paid 

Martino $1,000 for the 40,000 fax numbers and a monthly fee of $100 for servicing the fax 

system used to send faxes to the 60,000 numbers on the combined list.   

 During Defendants’ fax campaign, Martino was called on ten to fifteen occasions to assist 

in scheduling the times the faxes would be sent.  According to Aventura, the number of faxes 

sent equals the number appearing on the list.  In response to the question, “Do you have any 

information as to the quantity of faxes he [Prager] sent out?,” Martino responded, “Just what is 

on that list, probably, is all I am aware of.”  (Dep. of Robert Martino, p. 21:22–25 [ECF No. 101-

2]).  Defendants would also send faxes to the numbers on the list over and over again, re-using 

the list to send multiple faxes to each number on the list with the assistance of a fax software 

program known as ActiveFax.  Prior express permission was never given by the targeted 

companies before the faxes were sent.  In other words, Defendants ordered a wholly blind 

solicitation.  The list obtained from Martino in discovery identifies the potential class members 

and the advertisements they were sent.  Lastly, the advertisements sent by Defendants by 

facsimile, all unsolicited and identical, did not contain required language regarding a recipient’s 

ability to unsubscribe.  

 In contrast to Martino’s deposition testimony, Prager states it was Martino who sent the 

fax advertisements on behalf of Med Waste.  At Prager’s deposition, the following exchange 

took place: 

Q. Do you have an understanding of what he [Martino] did with it after he 
received it? 

 A. I can tell you what he told me he would do. 
 Q. Which was? 
 A. He would fax it to people. 
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(Dep. of Avrohom Prager, 48:23–49:5 [ECF No. 108-1]) (counsel’s objections deleted).  Each 

man states the other is guilty of sending the fax advertisements.        

 Aventura’s fax number is admittedly not on the list of 60,000 numbers.  But that list of 

60,000 numbers — which Aventura suggests should be used as the basis to identify class 

members — is the final version of the list of fax numbers Martino compiled for Prager.  On a 

hard drive obtained by Aventura, multiple files exist containing earlier versions of the list of 

faxes, and Aventura’s fax number appears on three of the files along with the rest of the 

numbers.  According to Aventura, the reason for the omission of the Aventura number from the 

final version is that Aventura requested that its number be removed from the fax list, and this is 

confirmed by the final list.  Furthermore, Aventura suggests a computer reconciliation of the 

versions of the list may be made to determine the full universe of fax numbers Defendants’ 

advertisement was sent to before any notice to the class is sent out.   

  ii. Facts Highlighted by Defendants 

 Defendants take issue with the factual record portrayed by Aventura.  Defendants insist 

the agreement Med Waste had with AdverFax was simply for the purchase of a list of 43,480 

facsimile numbers and for the installation and servicing of certain facsimile software.  Med 

Waste did not contract with AdverFax or Martino to disseminate the facsimiles.  As to the final 

list, Martino could not confirm what it represented and was unclear about the origin of the 

20,000 additional numbers, speculating Defendants purchased those additional numbers from 

FaxVantage.  Defendants also state Martino denied sending facsimiles on behalf of Defendants, 

and Prager denied sending them too.  According to Defendants, there is no connection between 

the list and Med Waste and/or Prager.   
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 The facsimile advertisements Aventura has produced indicating were received by it on 

May 12 and/or May 14, 2010, do not show the date and/or time of transmission.  Although these 

dates are alleged in the Amended Complaint, Aventura in fact has no information corroborating 

these precise dates of receipt.  Further, Aventura’s principal does not even know when they were 

received.    

 In addition to the blast faxing accomplished with the assistance of AdverFax, Med Waste 

utilized a program known as “eFax” to disseminate copies of Med Waste’s advertisement to its 

customers or potential customers, but only when these requested information about Med Waste’s 

services.  Aventura’s proposed class makes no distinction between the members who received 

facsimiles from Med Waste as part of the alleged “blast faxing” campaign and those who 

received solicited facsimiles.  Admittedly, Prager did send Med Waste’s advertisement to 

Martino of AdverFax.   

 According to Defendants, “the evidence reflects that Defendants did not send facsimiles 

to the numbers on this list, and there is no evidence to the contrary.”  (Mem. of Law in Opp’n, 7  

[ECF No. 107] (emphasis in original)).  Because Aventura has no evidence that facsimiles were 

actually sent to any of the numbers on the list, Defendants assert the list is meaningless.                

II.  STANDARD 

“The class action is ‘an exception to the usual rule that litigation is conducted by and on 

behalf of the individual named parties only.’”  Wal-Mart Stores, Inc., 131 S. Ct. at 2550 (quoting 

Califano v. Yamasaki, 442 U.S. 682, 700–01 (1979)).  “Questions concerning class certification 

are left to the sound discretion of the district court.”  Cooper v. Southern Co., 390 F.3d 695, 711 

(11th Cir. 2004) (citing Armstrong v. Martin Marietta Corp., 138 F.3d 1374, 1386 (11th Cir. 

1998)), overruled on other grounds by Ash v. Tyson Foods, Inc., 546 U.S. 454, 457 (2006).  With 
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this “great power comes great responsibility; the awesome power of a district court must be 

‘exercised within the framework of [Federal Rule of Civil Procedure] 23.’”  Klay v. Humana, 

Inc., 382 F.3d 1241, 1251 (11th Cir. 2004) (quoting Castano v. Am. Tobacco Co., 84 F.3d 734, 

740 (5th Cir. 1996)).  Thus, to be entitled to class certification, the party seeking certification 

must have standing and meet each of the requirements specified in Federal Rule of Civil 

Procedure 23(a), as well as the requirements of at least one subsection of Federal Rule of Civil 

Procedure 23(b).  See Klay, 382 F.3d at 1250. 

Rule 23(a) “ensures that the named plaintiffs are appropriate representatives of the class 

whose claims they wish to litigate.”  Wal-Mart, 131 S. Ct. at 2550.  Under Rule 23(a), the party 

seeking class certification has the burden of showing that the four requirements of numerosity, 

commonality, typicality, and adequacy of representation are satisfied.  See Vega v. T-Mobile 

USA, Inc., 564 F.3d 1256, 1265 (11th Cir. 2009).  Rule 23(a) provides one or more members of a 

class may sue as representative on behalf of all members if:  

(1) the class is so numerous that joinder of all members is impracticable; (2) there 
are questions of law or fact common to the class; (3) the claims or defenses of the 
representative parties are typical of the claims or defenses of the class; and (4) the 
representative parties will fairly and adequately protect the interests of the class. 
 

FED. R. CIV. P. 23(a). 

The class must also satisfy one of the three additional requirements of Rule 23(b).  

Aventura asserts a class is appropriate under Rule 23(b)(3).  Rule 23(b)(3) provides certification 

is available if the Court finds “that the questions of law or fact common to class members 

predominate over any questions affecting only individual members, and that a class action is 

superior to other available methods for fairly and efficiently adjudicating the controversy.”  “The 

predominance inquiry . . . is far more demanding than Rule 23(a)’s commonality requirement.”  

Jackson v. Motel 6 Multipurpose, Inc., 130 F.3d 999, 1005 (11th Cir. 1997) (citation and internal 
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quotation marks omitted).   

In examining whether the party seeking certification has satisfied the requirements of 

Rule 23, the Eleventh Circuit has counseled that “[a]lthough the trial court should not determine 

the merits of the plaintiffs’ claim at the class certification stage, the trial court can and should 

consider the merits of the case to the degree necessary to determine whether the requirements of 

Rule 23 will be satisfied.”  Valley Drug Co. v. Geneva Pharms., Inc., 350 F.3d 1181, 1188 n.15 

(11th Cir. 2003) (citation omitted).  Indeed, the Supreme Court recently acknowledged 

“‘sometimes it may be necessary for the court to probe behind the pleadings before coming to 

rest on the certification question,’ and that certification is proper only if ‘the trial court is 

satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a) have been satisfied.’”  

Wal-Mart, 131 S. Ct. at 2551 (quoting Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 160, 161 

(1982)).   

III.  ANALYSIS 

A. The Telephone Consumer Protection Act 

The TCPA makes it unlawful to “use any telephone facsimile machine, computer, or 

other device to send, to a telephone facsimile machine, an unsolicited advertisement” unless 

certain exceptions apply.  47 U.S.C. § 227(b)(1)(C).  A fax is an “unsolicited advertisement” if it 

advertises “the commercial availability or quality of any property, goods, or services” and is 

transmitted without the recipient’s “prior express invitation or permission.”  Id. § 227(a)(5).  

Where the “unsolicited advertisement is from a sender with an established business relationship 

with the recipient,” or “the sender obtained the number of the telephone facsimile machine 

through  --  the voluntary communication of such number . . . from the recipient of the 

unsolicited advertisement, or a directory, advertisement, or site on the Internet to which the 
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recipient voluntarily agreed to make available its facsimile number for public distribution,” and 

the “unsolicited advertisement contains a notice meeting the” statutory requirements, no 

violation occurs.  Id. § 227(b)(1)(C)(i)–(iii) (numeration omitted).     

A “telephone facsimile machine” is equipment having the capacity “(A) to transcribe text 

or images, or both, from paper into an electronic signal and to transmit that signal over a regular 

telephone line, or (B) to transcribe text or images (or both) from an electronic signal received 

over a regular telephone line onto paper.”  Id. § 227(a)(3).  A “person or entity” may bring “an 

action based on a violation” to “enjoin such violation,” “to recover for actual monetary loss from 

such a violation, or to receive $500 in damages for each such violation, whichever is greater,” or 

“both such actions.”  Id. § 227(b)(3)(A)–(C).  The TCPA does not preclude class relief.  See 

Accounting Outsourcing, LLC v. Verizon Wireless Pers. Commc’ns, L.P., 329 F. Supp. 2d 789, 

803 (M.D. La. 2004).      

B. Class Certification  

Defendants raise several objections to Aventura’s request for certification of a TCPA 

class.5  First, Defendants challenge the proposed class definition, asserting it is overly broad in 

that it uses the entire month of May 2010 as the applicable time period covering the offending 

conduct, whereas Aventura has only identified (and with meager factual support according to 

Defendants), the dates of May 12 and May 14, 2010 as the dates on which it received the 

facsimiles.  Any class definition should be so limited as well, argue Defendants.  Furthermore, 

the class definition does not distinguish between recipients who consented to receiving facsimile 

advertisements and those who did not; as to this defect there is presumably no cure.  Also, any 

class definition should limit class membership to those who owned the facsimile machines that 

received the fax advertisements.  Last, Defendants assert any class should be limited to Florida 
                                                 
5 Aventura does not seek certification of a class on its conversion claim.   
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residents.  

Second, Defendants assert that as Aventura has no evidence that Defendants actually sent 

facsimiles to the numbers on the list, Aventura cannot establish numerosity on the basis of its 

singular receipt of advertisements from Med Waste.  Third, Defendants challenge Aventura’s 

showing as to commonality, again stating that individual questions exist as to whether each fax 

was unsolicited, whether Defendants had existing business relationships with facsimile recipients 

which would make the challenged conduct legal, and the absence of evidence that facsimiles 

were actually sent as there is no fax log showing transmissions or expert opinion on the subject.  

Defendants challenge Aventura’s showing as to typicality, given that Aventura’s number is not 

even on the final list.  Defendants also maintain Aventura cannot fairly and adequately protect 

the interests of the class as its evidence on this requirement is meager, Aventura’s Rule 30(b)(6) 

representative was charged with commission of a fraud crime to which he pleaded guilty, and 

Plaintiff’s counsel has in the past been found by at least one other court to have engaged in 

unprofessional conduct and “questionable conduct” in mailing out certain TCPA class 

solicitation letters.  (Mem. in Opp’n, 15).  Finally, Defendants challenge Aventura’s ability to 

satisfy Rule 23(b)(3).     

The Court limits its discussion to Defendants’ objections to Aventura’s proposed class 

definition, as those objections prove fatal to the requested certification.  “[A] plaintiff seeking to 

represent a proposed class must establish that the proposed class is adequately defined and 

clearly ascertainable.”  Little v. T-Mobile USA, Inc., 691 F.3d 1302, 1304 (11th Cir. 2012) 

(internal quotation marks and citations omitted).  The adequacy of the class definition may be 

considered either before analyzing the Rule 23(a) requirements, or as a part of the numerosity 

inquiry.  See, e.g., Perez v. Metabolife Intern., Inc., 218 F.R.D. 262, 269 (S.D. Fla. 2003) 



CASE NO.  12-21695-CIV-ALTONAGA 
 

11 
 

(analyzing class definition as a separate question prior to analyzing the Rule 23(a) prerequisites) 

(citing Mauldin v. Wal-Mart Stores, Inc., No. 01-CV-2755, 2002 WL 2022334, at *5 n.2 (N.D. 

Ga. Aug. 23, 2002) (court noted that adequacy of class definition may be considered as part of 

numerosity inquiry although courts have found it to be a separate question)).   

As stated, Aventura proposes a class defined as “All persons who were sent one or more 

facsimiles in the month of May 2010 from Med Waste with the phone number 888-431-6386 

offering ‘Guaranteed 20% Savings.’”  Defendants’ objection to the month of May as the 

operative period rather than the two specific dates in May that Aventura alleges (but does not 

know whether) it received the Med Waste advertisements does not raise a defect in the proposed 

definition.  Martino testified that it would take around fifteen days to send 60,000 faxes; 

consequently, a definition that isolates two particular days of the month, as Defendants suggest, 

is inconsistent with the evidence gathered in the case.  Selecting the month of May 2010 

provides an “objective standard” by which membership in the class can be ascertained.  Neumont 

v. Monroe Cnty., Fla., 198 F.R.D. 554, 557 (S.D. Fla. 2000) (internal quotation marks and 

citation omitted). 

The next objection Defendants raise to the proposed definition, to which they assert there 

is no cure, see Kenro, Inc. v. Fax Daily, Inc., 962 F. Supp. 1162, 1169 (S.D. Ind. 1997) (defect in 

definition where plaintiff “has simply incorporated the language of the statutory prohibition into 

its class definition”), is that it does not distinguish between recipients who may have consented 

to the advertisements and those who did not.  The issue of consent has been successfully raised 

in other cases to prevent certification of a TCPA class, and similarly works here to bar 

certification.   To prevail on its TCPA claim, Aventura must show Med Waste used a telephone 

facsimile machine, computer or other device to send a facsimile; the facsimile was unsolicited; 
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and the facsimile contained an advertisement.  See Hinman v. M & M Rental Ctr., 545 F. Supp. 

2d 802, 805 (N.D. Ill. 2008) (citation omitted).  Consent to the receipt of advertisements may be 

by express invitation or by permission in writing or otherwise.  See 47 U.S.C. § 227(a)(5).   

In Gene & Gene LLC v. Biopay LLC, 541 F.3d 318 (5th Cir. 2008), the court addressed 

the different outcomes where consent has been raised as an issue in opposition to requested 

certification of a TCPA class.   In its review of the case law, the Biopay court sought to identify 

the factor or factors that guided courts’ decisions to grant or deny certification where defendants 

raised the issue of consent: 

In Forman v. Data Transfer, Inc., Forman moved for the certification of a class 
composed of “all residents and businesses who . . . received unsolicited facsimile 
advertisements” within a given period.  164 F.R.D. 400, 402 (E.D. Pa. 1995).  The 
Forman court, in denying class certification, noted that the gravamen of Forman’s 
complaint was not a “common course of conduct” by Data Transfer but “a series 
of individual transmissions under individual circumstances, each of which is an 
alleged violation of the statute.”  Id. at 404. . . . 

 
In contrast, in Kavu v. Omnipak Corp., Kavu moved for the certification of 

a class composed of “[a]ll persons who received an unsolicited advertisement . . . 
via facsimile from [Omnipak]” within a given period.  246 F.R.D. 642, 645 (W.D. 
Wash. 2007). . . .  [T]he Kavu court determined that in its case the question of 
consent presented would not require “individual evidence.”  Id. [at 647].  This 
was true because Omnipak had obtained all of the fax recipients’ fax numbers 
from a single purveyor of such information and because, given this fact, Kavu 
was able to propose a novel, class-wide means of establishing the lack of consent 
based on arguably applicable federal regulations.  Id. (citing 47 C.F.R. § 
64.1200(a)(3)(ii)(B), which indicates that if a “sender obtains the facsimile 
number from a [commercial database], the sender must take reasonable steps to 
verify that the recipient agreed to make the number available for distribution”).  
The common question in Kavu was thus whether the inclusion of the recipients’ 
fax numbers in the purchased database indicated their consent to receive fax 
advertisements, and there were therefore no questions of individual consent.  Id.; 
see also Hinman v. M and M Rental Ctr., 2008 WL 927910, at *4 (N.D. Ill. Apr. 
7, 2008) (granting class certification on similar grounds). 
 

Id. at 327–28 (some alterations added).  In Biopay the court concluded that while TCPA claims 

are not unsuitable for class resolution, “the unique facts of each case generally will determine 
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whether certification is proper.”  Id. at 328.  Under the particular facts of Biopay, the issue of 

consent posed an obstacle to class certification because recipients’ fax numbers were collected 

over time and from a variety of sources, necessitating individual inquiries of the recipients to 

determine which transmissions were consented to and which were not.  Id. 

 Similar to the review conducted in Biopay, the court in Saf-T-Gard International, Inc. v. 

Wagener Equities, Inc., contrasted the contours of a successful consent defense to class 

certification to an unsuccessful consent defense.  251 F.R.D. 312 (N.D. Ill. 2008).  The Saf-T-

Gard International court noted that in Sadowski v. Med1 Online, LLC, No. 07 C 2973, 2008 WL 

489360, at *3 (N.D. Ill. Feb. 20, 2008), for example, the proposed class definition was found to 

be indefinite because the issue of consent would require the court to probe on a case-by-case 

basis into the merits of the case and the relationship between the plaintiff and defendants.  See 

Saf-T-Gard International, 251 F.R.D. at 314.  Hinman was the contrasting example, for there, a 

“leads” list complied by a third party was used to send out thousands of faxes, and given the 

nature of such an organized program of fax advertising, consent likely presented a common issue 

rather than an individual one.  Saf-T-Gard International, 251 F.R.D. at 314–15 (citing Hinman, 

545 F. Supp. 2d at 806–07).  Similar to Hinman were the facts developed in Saf-T-Gard 

International, where faxes were sent on defendant’s behalf to tens of thousands of recipients 

unknown to the defendant.  Id. at 315.        

 CE Design Ltd. v. Cy’s Crabhouse North, Inc., 259 F.R.D. 135 (N.D. Ill. 2009), found 

class certification appropriate where there was no evidence that defendants “commingled fax 

logs for different clients,” id. at 142, and “it appear[ed] that defendants were not involved in the 

collection of the fax numbers at all but rather contracted . . . to conduct the operation,” id. at 143.  

Because defendants “took no steps to verify consent but rather simply placed the order for the 



CASE NO.  12-21695-CIV-ALTONAGA 
 

14 
 

fax broadcast,” id., whether recipients consented to the fax advertisements did not present 

questions requiring individualized proof.  Similarly, in Manno v. Healthcare Revenue Recovery 

Group, LLC, No. 11-61357, 2013 WL 1283881, at *8 (S.D. Fla. Mar. 26, 2013), a TCPA case 

addressing restrictions on debt collectors’ phone communications similar to the statutory 

restrictions on fax advertising, because records collected in discovery showed putative class 

members did not communicate with the defendant before the defendant called them to collect 

debts, “there is no way those class members could have provided consent.”  Consequently, “the 

Court will not have to inquire as to whether each putative class member may be subject to an 

independent consent defense.”  Id.   

 In contrast, other courts found that the issue of consent “would have to be determined on 

an individual basis at trial” where class treatment was sought in suits bringing TCPA claims over 

debt collectors’ communications with debtors.  See Hicks v. Client Servs., Inc., No. 07-61822-

CIV, 2008 WL 5479111, at *8 (S.D. Fla. Dec. 11, 2008); see also Balthazor v. Cent. Credit 

Servs., Inc., No. 10-62435, 2012 WL 6725872 at *4 (S.D. Fla. Dec. 27, 2012) (“Resolution of 

each putative class member’s TCPA claim would necessarily involve an individual assessment of 

whether each class member consented to receive telephone calls on their cellular telephone.” 

(footnote call number omitted)).   

As the unique facts of each case will guide the determination of whether individualized 

questions regarding consent will make class certification inappropriate, the Court now turns to 

the present record.  First, Aventura has been able to confirm that Defendants purchased a list of 

fax numbers from Martino numbering approximately 40,000, and these numbers are commingled 

in a list of approximately 60,000 numbers.  Assuming from the shifting testimony of Martino and 

Prager that faxes were sent by one or the other of these men to the numbers on that list (or a 
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variation of that list), this would appear to make this case similar to the cases where consent did 

not pose a hurdle to class treatment because the identities of the fax recipients were purchased 

from a third party.  But while Defendants have not shown that any of the parties owning the 

numbers on that list gave consent to receiving fax advertisements from Med Waste, Defendants 

presented evidence that many customers or potential customers asked for information about Med 

Waste, and some of those may be among the 40,000 numbers purchased, which consist of 

numbers for companies likely to use Med Waste’s services.   

More problematic for Aventura is that the universe of potential class members also 

includes approximately 20,000 other owners of numbers perhaps acquired by Defendants from 

another fax advertising company; although Martino’s testimony on this point is not certain.  It is 

not altogether clear what the additional 20,000 numbers represent, nor how they were gathered 

by Prager before being given to Martino.  Further, according to Defendants, Prager sent Med 

Waste’s advertisement to Med Waste’s business associates, family, friends, and Martino, and 

disseminated the advertisements by facsimile to customers and potential customers who 

requested information about Med Waste’s services.  The individualized inquiry necessitated by 

the element of consent is not erased merely by Aventura’s assertion that much of the activity 

targeting customers took place through Med Waste’s eFax program rather than through blast-

faxing.   The combination of the 40,000 purchased numbers with the 20,000 “other” numbers 

whose origin is unknown does not support the conclusion that individual questions regarding 

consent will not arise should a class be certified.  And Aventura has not proposed a way to 

narrow the list to the 40,000 acquired from Martino’s company and cross-check that Med Waste 

customers or potential customers (of whom there is no written list) do not appear on that 

narrowed list.  
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Similar to consent, the TCPA contains an “established business relationship” safe harbor 

provision, 47 U.S.C. section 227(b)(1)(C) (the “EBR Safe Harbor”), pursuant to which a sender 

may send an otherwise “unsolicited advertisement” where several criteria are satisfied, including 

that “the unsolicited advertisement is from a sender with an established business relationship 

with the recipient,” id. § 227(b)(1)(C)(i), and “the unsolicited advertisement contains a notice 

meeting the requirements under paragraph (2)(D),” id. § 227(b)(1)(C)(iii).  Again, Defendants 

have presented evidence that they sent facsimile advertisements to their customers and potential 

customers.  While Aventura challenges the sufficiency of the notice required to satisfy the EBR 

Safe Harbor in Med Waste’s advertisements, whether Defendants satisfy the EBR Safe Harbor as 

to each of the potential class members is an individualized question precluding class treatment.    

Given the insurmountable problem posed by the list of fax numbers presented by 

Aventura as identifying the universe of potential class members, and whether any of the owners 

of those numbers consented to receipt of the fax advertisements or had established business 

relationships with Defendants, the Court does not address the remaining objections to the 

proposed class definition.     

IV.  CONCLUSION 

“A court should deny class certification where the class definitions are overly broad, 

amorphous, and vague, or where the number of individualized determinations required to 

determine class membership becomes too administratively difficult.”  Metabolife Int’l Inc., 218 

F.R.D. at 269 (citations omitted).  Because certification of the class proposed by Aventura will 

require the Court to examine whether any of the owners of the numbers on the 60,000 list of fax 

numbers either consented to receipt of Defendants’ fax advertisements or had an established 

business relationship with Aventura, class treatment does not offer a superior method for dealing 
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with the TCPA claim raised in the Amended Complaint.  It is therefore ORDERED AND 

ADJUDGED that Plaintiff, A Aventura Chiropractic Center, Inc.’s Motion for Class 

Certification [ECF No. 101] is DENIED. 

 DONE AND ORDERED in Miami, Florida, this 21st day of May, 2013. 
 
 
 
            _________________________________ 
            CECILIA M. ALTONAGA 
            UNITED STATES DISTRICT JUDGE 
cc: counsel of record 


