Echevarria-De-Pena v. United States of America et al Doc. 69

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-22248-CIVHUCK/O'SULLIVAN

MARILYN ECHEVARRIA-DE-PENA,

Plaintiff,
V.
UNITED STATES OF AMERICA;
BUREAU OF PRISONS;
WARDEN JORGE L. PASTRANA;
DR. JUAN MONSERRATE; and
CHARLES McCORMICK
OFFICERS

Defendants.
/

This matter is before the Court upon the Uniitates of Americalfe “United States”),
the Federal Bureau of Prisons (“BOP”), Wardenge L. Pastrana, and Dr. Juan Monserrate
(collectively, “Defendants[’]"§ Motion to Dismiss the Second Amended Complaint, filed
December 18, 2012. (D.E. # 57). For the reas@wdsed below, the Motion is granted in part

and denied in part.
l. BACKGROUND

Marilyn Echevarria de Pefia (“Plaintifff3 the widow of Samuel Pefia-Ruiz (“Pefa-
Ruiz”), who, at the time of his death, watederal inmate at the United States Federal
Correctional Institution in Miami, Florida (“FCI Mimi”). Plaintiff alleges that her late husband
suffered from a number of illnesses—including hypertension, obesity, diabetes, hyperlipidemia,
gastroesophageal reflux diseaaed an anxiety disorder—wdti were chronic and serious
enough to require constant monitoring. R&féz died while in custody on October 30, 2008
after exercising and collapsing from a heart attatla step machine at FCI Miami. According
to Plaintiff, Pefia-Ruiz was gasping for after collapsing ancequired cardiopulmonary
resuscitation (“CPR”), but an FCI Miami guafcharles McCormick, arrived at the scene and
ordered other inmates to stop providing CPR @idchot provide CPR hinedf. A few minutes

later, Dr. Monserrate, éhmedical director at FCI Miami, avad at the scene but did not provide

! Defendant, Charles McCormick, is reoparty to the Motion to Dismiss.
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CPR. After approximately twenty more minufesssed, a medical trammspvehicle arrived, and

Pefia-Ruiz was transported to thedical area at the prison.

In her Second Amended Complaint, Plaingifserts causes of action for (1) negligence
pursuant to the Federal Tort Claims Act (“FTQA2) violations of the Eighth Amendment to
the United States Constitutioma (3) physical, mental, and emotional distress. As the bases for
her claims, Plaintiff alleges that Warden Pastrasahe warden of FCI Miami, failed to provide
proper training to his subordinates on how todie medical emergencies and failed to instruct
his subordinates to respond quycto, or to prevent, medical emergencies. As to Dr.
Monserrate, Plaintiff claims thae should have provided PefaiRwith a monitored exercise
regimen and should have provided CPR to Peiiia-&ter his heart atti and collapse but
failed to do so. Plaintiff alsdlaims that BOP and the United States failed to train employees
properly and failed to provide prapeedical care to Pefia-Ruiim addition, Plaintiff claims

that BOP was negligent by designatingi&&uiz to a non-medical facility.

Defendants move to dismiss the claims arguhat only the United States is a proper
party to the First Cause of Actidor negligence. They further arguhat to the extent that the
claim is based on BOP’s alleglure to train employees aBDP’s designation of Pefia-Ruiz
to a non-medical facility, it is barred by the dettonary function exception to the FTCA waiver
of sovereign immunity. Defendants move to dssithe Second Cause of Action for violation of
Pefia-Ruiz’s Eighth Amendment rights on selvgraunds. They argue that the Court lacks
jurisdiction over the BOP, as well as Warden Pastiand Dr. Monserrate to the extent they are
sued in their official capacities. They also &glat the claim fails lmause Plaintiff has failed
to allege a violation of F&-Ruiz’s Eighth Amendment rigghand the claim is barred by
gualified immunity. As to the Third Cause Aftion, Defendants argubat the claim fails
because Plaintiff was not present when her husband passed away and because the alleged actions
of Defendants do not amount to outrageous conduct.

. STANDARD OF REVIEW

When considering a motion to dismiss undeleRi2(b)(6) of the Federal Rules of Civil
Procedure, all factual allegations in the complane considered true and are construed in the
light most favorable to the plaintifiSee Speaker v. U.S. Dep't of Health & Human Servs. Cirs.
for Disease Control & Preventio$23 F.3d 1371, 1379 (11th Cir. 2010). Under Federal Rule of
Civil Procedure 8, “[a] pleading that states aroléor relief must contai. . . a short and plain

statement of the claim showing that the pleadentgled to relief,” and “[e]ach allegation must
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be simple, concise, and direct.” Fed. R. Civ8[R)(2), (d)(1). “[T]hestatement need only ‘give
the defendant fair notice of what the claim is and the ground upon which it restsEfickson
v. Pardus 551 U.S. 89, 93 (2007) (quotimggell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007)). The plaintiff must, hoswer, present “enough facts to statclaim to relief that is
plausible on its face. Twombly 550 U.S. at 570. “[C]onclusory allegations, unwarranted
deductions of fact or legal conclusions masquerading as facts will not prevent disniBssial.”
J.B. Hunt Transp., Inc427 Fed. App’x 705, 707 (11th CR011) (per curiam) (citindackson v.
BellSouth Telecomms72 F.3d 1250, 1263 (11th Cir. 2004)). ¢kim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liabfer the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678
(2009).

Under Rule 12(b)(1) of the Federal RulesCofil Procedure, disimssal is appropriate
when the Court lacks subject-matter jurisdictidracial attacks on sudggt-matter jurisdiction
“require the court . . . to looknd see if the plaintiff has suffiaiy alleged a basis of subject
matter jurisdiction, and the allegations in his ctan are taken as true for the purposes of the
motion.” Lawrence v. Dunba19 F.2d 1525, 1529 (11th Cir. 1990).

Additionally, a motion to dismiss may be gramhteith respect to some claims and denied
as to othersSee Chepstow Ltd. v. HU881 F.3d 1077 (11th Cir. 2004) (reversing district
court's dismissal of some claims alleged in coimplavhile affirming dismissal of other claims);
Decker v. Massey—Ferguson, Lt681 F.2d 111, 115 (2d Cir.1982) (explaining a “motion to
dismiss need not be granted nor denied in totartay be granted as to part of a complaint and

denied as to the remainder.”).
1. DISCUSSION

A. Plaintiff's First Cause ofAction for Negligence

Plaintiff's First Cause of Action for neglnce is brought pursuant to the FTCA. This
claim is based on allegations that Warden Pasteand BOP failed to adeagtely train employees
and that BOP negligently designated Pefia-Ru& non-medical prison. &htiff also alleged
that Dr. Monserrate failed fgrovide Pefia-Ruiz with proper exercise program and failed to
provide Pefia-Ruiz with proper medical treatrafter he suffered a heart attack by not

providing CPR and not bringingshhmedical bag when respondittgPefia-Ruiz’s collapse.

The doctrine of sovereign immunity is juristianal and precludes suit against the United

States unless it consents to be sugeeUnited States v. Mitchell63 U.S. 206, 212 (1983) (“It
3



is axiomatic that the United States may not kledswithout its consent drthat its consent is a
prerequisite for jurisdiction.”). The shield of sovereign immunity also extends to federal
agencies and federal employees whosae in their official capacitiesSeelshler v. Internal
Revenue Servic@37 F. App’x 394, 397 (11th Cir. 2007)he FTCA provides a waiver of
sovereign immunity for suits brought in fedecalrt alleging negligence of United States
employees.SeeCohen v. United State$51 F.3d 1338, 1340 (11th Cir. 1998).

Defendants first argue that the BOP, WarBastrana, and Dr. Monserrate are not proper
parties for claims brought under the FTCA. Defants are correct. “It is beyond dispute that
the United States, and not thepessible agency or employeetli® proper party defendant in a
[FTCA] suit.” Galvin v. Occupational Safety & Health Admi@60 F.2d 181, 183 (5th Cir.
1988) (explaining “an FTCA clairmgainst a federal agency or employee as opposed to the
United States itself must be dissed for want of jurisdiction.”)Plaintiff responds that “[t|he
mentioning of Warden Pastrana, Dr. Monserrand Officer McCormick in the Second
Amended Complaint . . . is [merely] to providesummary of the partiés the court and their
actions.” The allegations, however, do ngport this position because the Second Amended
Complaint states that “Defendants C.O. Mo@izk, Pastrana, Monsetsg USA, BOP and its
employees are liable to Plaintiff under the Fed€aat Claims Act.” (Sec. Am. Compl. § 73).

Curiously, notwithstanding the fact that Pldiintepresents in her Response that she has
not brought the First Cause of han against any party excepeth/nited States, she goes on to
argue in the alternative that Defendants mayraise this issue by their Motion to Dismiss under
Federal Rule of Civil Procedure 12(b)(6). iFhArgument is misplaced because the Motion to
Dismiss was made under 12(b)(6)&®(b)(1). Motions under 12(d) are for lack of subject
matter jurisdiction, which is the pertinent issue heks discussed above, the shield of sovereign
immunity is jurisdictionaand extends to government employed® are sued in their official
capacities. Thus, the Court lagksisdiction over Warden Pastrgriar. Monserrate, and BOP.

Defendants further argue that the claimaiagt the BOP for negligent designation of
Pefia-Ruiz to a non-medical facility and negligeaining of its employees should be dismissed
because they are discretionary functions thahatsubject to the sovereign immunity waiver of
the FTCA. The discretionary function exceptegplies to preclude lawsuits that are

based upon an act or omission of an employee of the Government, exercising due

care, in the execution of a statute or ragah, whether or nosuch statute or

regulation be valid, or based upon the exssar performancer the failure to
exercise or perform a discretionamynttion or duty on the part of a federal
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agency or an employee of the Governmaritether or not the discretion involved
be abused.

28 U.S.C. § 2680.

A two-part test applies to determine whettiee discretionaryunction exception applies
in a given caseCohen 151 F.3d at 1341. First, the Coommtist determine whether the conduct
that forms the basis of the suit invadvan element of judgment or choicgeed. at 1341.
“Government conduct does not involve an elenzéjudgment or choice, and thus is not
discretionary, if a federal stagytregulation, or policy specificallyrescribes a course of action
for an employee to follow, because the empldyae no rightful option but to adhere to the
directive.” Id. (internal quotation marks omitted) (quotibgited States v. Gaubed99 U.S.
315, 322 (1991)). “Second, ‘if themaduct at issue involves thearxise of judgment, [the
Court] must determine whethermthjudgment is grounded in consrdtions of pulic policy.”

Id. (quotingGaubert,499 U.S. at 322-23). The relevamiblic policy considrations are the
social, economic, and political policy decisionatthre shielded from judicial second-guessing.
SeeGaubert,499 U.S. at 323 (“[T]he purpose of thadctetionary functia] exception is to
prevent judicial second-guessinglegislative and administratvdecisions grounded in social,

economic, and political policy through the madi of an action in tort . . . .").

Turning to Defendants’ argument, they are correct that BOP’s decision to assign Pefa-
Ruiz to a non-medical facilitfalls under the discretionafynction exception. The Eleventh
Circuit has found that BOP’s choices about whatlities to assigmrisoners involves a
judgment of choice, satisfying the first parttioé two-part test tdetermine whether the
discretionary function exception applieSohen 151 F.3d at 1343. Theéohencourt went on to
find that the second part of the two-part t@as also met under theesircumstances because
BOP’s decisions as to “how to classify prisongnsl choos|e] the institution in which to place
them are part and parcel of the inhereptljicy-laden endeavor ahaintaining order and
preserving security . . . .Id. Thus,Coheninstructs that Plaintiff’'s claim, based upon BOP’s
decision to assign Pefia-Ruiz to a particularopriss not actionable under the FTCA because the
discretionary function exception applieSee alsdé.ambert v. United State$98 F. App’x 835,
838 (11th Cir. 2006) (finding the discretionarynftion exception applied to claims that BOP
negligently assigned a prisoneraanedium security prison).

Plaintiff's claim based upon the alleged negligeaining of employees also falls within

the ambit of the discretionafynction exception. There i® doubt that BOP exercises



discretion in how it trains its emptees, meeting the first part oethwo-part test. This decision
is also grounded in considerations of publidicy because decisions as to how to train
employees necessarily involve the allocatioBGfP’s economic resources. Furthermore,
although the Eleventh Circuit has never considerisdgbue, at least twather circuit courts of
appeal have found that trainin§ employees implicates thesdretionary function exception.
See Alinsky v. United Stated 5 F.3d 639, 648 (7th Cir. 200@inding the “discretionary
function exemption protects the gagmment from liability for claims premised on the lack of
training”); Gager v. United State449 F.3d 918, 920 (9th Cir. 1998) (sans&le als®tarnes ex
rel. AS v. United StateBlo. 06-10079-CIV, 2007 WL 5238398,* (S.D. Fla. May 15, 2007)
(explaining “decision[s] as to whafining to provide . . . invobs choice and judgment, and is

grounded in consideratiomd public policy.”).

Plaintiff urges the Court to reject Defendsirargument that thdiscretionary function
exception applies for two reasons. First, PlHiatigues that because the statutory text of § 2680
includes the words “due care,” afjtlhe violation of not‘exercising due care’ was crucial in the
instant matter,” the Court shouldtrfond that the discretionaryihction exception applies. This
argument fails because the statutory “due cargjuage is not an additional requirement to be
met for the discretionary function exception to ap@ee Williams v. United Stajexl4 F.

App’x 253, 257 (11th Cir. 2009) (“The discretamy function exceptionmplies regardless of
whether the agency or employee exercised due’raraintiff further argues that the second
part of the discretionary function exceptimst—i.e. whether the judgment is grounded in
consideration of public policy—ian issue that the Court magly address once discovery is
completed. The Eleventh Circuit, however, previously rejected this argument and explained that
the discretionary function exciégn may be properly resolvedry motion to dismiss before
discovery is completed when the facts allegetthéncomplaint sufficiently describe acts that fall
within the exceptionSee Mesa v. United Statd®23 F.3d 1435, 1439 (11th Cir. 1997). Such is
the case here because, as discussed above, pdssigamation and negligent training is clearly
conduct that falls within the disgtionary function excemin. Therefore, Platiff's claims based
on allegations that Pefia-Ruiz was negligeddgignated to a non-medical prison and BOP
negligently trained employees are precluded lydiscretionary function exception to the FTCA

waiver of sovereign immunity.

Accordingly, BOP, Warden Pastrana, and Ndonserrate are not proper defendants in the

First Cause of Action. Additioflig, the allegations that BOP gkgently designated Pefia-Ruiz
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to a non-medical prison and failed to properdiriremployees cannot form the basis of this
cause of action because this is conduct thatvattsn the discretionarjunction exception to
the FTCA.

B. Plaintiff's Second Cause of Action f@eprivation of Eighth Amendment Rights

Plaintiff's Second Cause of Action is brought pursuait@ns for alleged Eighth
Amendment violations. The claim is based begations that Dr. Moresrate did not provide
Pefa-Ruiz a properly supervised exercise fammgand did not respond Refia-Ruiz’s medical
needs properly after he suffdra heart attack by not prawvng CPR and not bringing his
medical bag to the scene. l#Hf further alleges that WarddPastrana violated Pefia-Ruiz’s
Eighth Amendment rights by failing to providestproper training to DMonserrate and other

prison employees on how to handle anelent life threatening emergencies.
i.  Jurisdiction

Defendants first move to dismiss this caakaction on the grounds that the Court lacks
jurisdiction over the claims against the BOPwa#l as Warden Pastrana and Dr. Monserrate to
the extent they are sued in their official capasit Plaintiff has not addressed the merits of
Defendants’ argument. Instead, Plaintiff respaihds this claim is brought against Warden
Pastrana and Dr. Monserrateteir personal capacities only. feedants are indeed correct that
the BOP, as well Warden Pastrana, and Dr. Moase, in their offi@l capacities, are not
appropriate parties to this clainseeF.D.1.C. v. Meyer510 U.S. 471, 486 (1994) (declining to
extendBivensliability to federal agenciesNalls v. Coleman Low Fed. InsBO7 F. App’x 296,
297-298 (11th Cir. 2009) (explainimigjvensclaims are not actionable against federal agencies or
federal employees sued in their official capas). The Second Cause of Action, however, is
not brought against the BOP; only Warden Pastr®r. Monserrate, and Officer McCormick are
listed as defendants to this claim. (Sec. Am. Compl. 11 74-98). While it is not clear from the
allegations whether Warden Pastrana and Dr. Moatgeare sued in their official capacities or
not, Plaintiff represents in h&esponse, and it is acknowledgtt these defendants are sued

in their individual capacities onfy.

2Bivens v. Six Unknown Named Agents of Fed. Bureau of Naretiig4).S. 388 (1971).

% The general allegations in Plaintiff's Secokmiended Complaint state that Warden Pastrana
and Dr. Monserrate are being suedboth their individual andfficial capacities. (Sec. Am.
Compl. 11 12-14). The Second Cause of Actimwyever, does not specify in which capacity

the cause of action is brought againstréléa Pastrana and Dr. Monserratil. {{ 74-98).
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ii.  Plaintiff's Claims Against DrMonserrate and Warden Pastrana

Defendants also argue that Plaintiff has faite@lead facts sufficidrio sustain claims
for violations of the Eighth AmendmentThe Eighth Amendment governs ‘the treatment a
prisoner receives in prison and the atinds under which he is confined.Farrow v. West.
320 F.3d 1235, 1242 (11th Cir. 2003) (quotitejling v. McKinney509 U.S. 25, 31 (1993)).
However, not all poor treatment of a prisonelt vise to the level of an Eighth Amendment
violation. The Eighth Amendment prohibitsrily the ‘unnecessary and wanton infliction of
pain[.]” Id. (quotinglngraham v. Wright430 U.S. 651, 670 (1977)). To demonstrate a
violation of the Eighth Amendmend, plaintiff must show (1) edence of an objectively serious
medical need; and (2) that the prison official astétth an attitude of deliberate indifference to

that serious medical neetd. at 1243.

A serious medical need is “one that bagn diagnosed by a physician as mandating
treatment or one that is so obvious that ewdsy person would easilgcognize the necessity
for a doctor's attention.Td. at 1243 (internal quotation marks omitted) (quotititlv. Dekalb
Reg'l Youth Det. Cty40 F.3d 1176, 1187 (11th Cir.1994)). Tte=d must be one that would
pose a substantial risk of serious harm if left unatten@edid. For a prison official to be
deliberately indifferent to a @oner’s serious medical neetise official must know of and
disregard an excessive risk toiamate’s health or safetySeed. at 1245. Thus, the prison
official must have acted witkubjective knowledge of a risk brm—that is, he must have
“disregarded a risk of haraf which he was aware.SeeFarmer v. Brennan511 U.S. 825, 826
(1994). Further, subjective knowledge of a élharm cannot be premised upon obviousness or
constructive noticeSeeTaylor v. Adams221 F.3d 1254, 1258 (11th Cir. 2000). However, a
fact finder is permitted to find that a prison official had actual subjective knowledge of a risk of
harm because of the obviousness of the 1&&e id. Here, Plaintiff's allegation that Pefia-Ruiz
collapsed from a heart attack after exercising erstep machine causing him to gasp for air, if
true, would alert even a lay persto Pefia-Ruiz’s immediate nefed medical attention after he

collapsed, establishingahthis was a seriousedical condition.

Dr. Monserrate may also be found to havs&eljarded the risk dfarm by not providing
immediate medical attention such as CPRprison official’s delay in providing medical
treatment for a prisoner’'s medical emergen@ay, depending on the specific factual
circumstances, constitutkeliberate indifferenceSee Lancaster v. Monroe County, AlEL6
F.3d 1419, 1425 (11th Cir. 1997) (“[Aofficial acts with delibeate indifference when he
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intentionally delays providingn inmate with access to medi treatment, knowing that the

inmate has a life-threatening condition or agemt medical condition that would be exacerbated
by delay.”);Harris v. Coweta County21 F.3d 388, 393-94 (11thrCi994) (“The tolerable

length of delay in providing mechl attention depends on the nature of the medical need and the
reason for the delay.”). Furtheone, the Eleventh Circuit hasudnd that when a prison official

is aware that an inmate ismeed of CPR but fails to providke the official has violated the

inmate’s Eighth Amendment rightSeeBozeman v. Orupd22 F.3d 1265, 1269-1273 (11th Cir.
2005). Additionally, Plaintiff haalleged sufficient facts to efésh that Dr. Monserrate was

aware of Pefia-Ruiz’s conditidoecause Dr. Monserrate allelfye saw Pefia-Ruiz collapsed on

the floor. Thus, Plaintiff's allegation that DMonserrate failed to timely provide CPR, when

viewed in the light most favorébto Plaintiff, is sufficient to survive a motion to dismiss.

Plaintiff also claims that Dr. Monserrdialed to provide Pefia-Ruiz with a proper
supervised exercise program, which, accordinglaintiff, was required because Pefia-Ruiz
suffered from hypertension, obesity, diabetes, hijgddmia, gastroesophageal reflux disease,
and an anxiety disorder. These conditions abstsimtial enough to congtte a serious medical
condition because a lay person would recpgtihat illnesses such as diabetes and
hyperlipidemia require medical attention. However,Plaintiff's claim to be actionable, she
must establish that Dr. Monsetes actions amounted to deliberandifference to these medical
needs, which requires more theashowing of mere negligencéarrow, 320 F.3d at 1245-46.
Conduct that amounts to deliberate indifference must be “something more than a medical
judgment call, an accident, an inadvertent failure.’Murrell v. Bennett615 F.2d 306, 310, n.4
(5th Cir. 1980). Plaintiff's allegation that Dvlonserrate did not provide a proper exercise
program simply does not amount to the typearduct required to establish deliberate
indifference. Without more, this is an allegatiof an accident or inadvertent failure, to the

extent that the alleged condus improper at all.

Plaintiff further claims that Warden Pastrana violated Pefia-Ruiz’s Eighth Amendment
rights by failing to provide the pper training to Dr. Monserratnd correctional officers to
handle and prevent life threatening emergencigervisors can be held responsible for
constitutional violations ofudordinates “when a reasonable pergé the supervisor's position
would have known that his conducfringed the constitutional rightof the plaintiff[], and [the
supervisor’s] conduct was causally relatethi constitutional violation committed by his
subordinate.”Gonzalez v. Ren®25 F.3d 1228, 1234 (11th Cir. 2003)his causal connection
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can be established by history of widespread abusk that a reasonablgpervisor would be put
on notice of the need to correct the allegegrigation or when the supervisor’s improper
custom or policy results in deliberatalifference to constitutional rightdd. This type of

causal connection may be basedmufhe absence of a custompaticy such that, under certain
circumstances, a supervisor’s failure to traib@dinates may be sufficient to impose supervisor
liability. See Rivas v. Freema®40 F.2d 1491, 1495 (11th Cir. 1991.causal connection can
also be established “by fastdich support an inference the supervisor directed the
subordinates to act unlawfully &new that the subordinates wdwdct unlawfully and failed to
stop them from doing so.Gonzalez325 F.3dat 1235 (internal quotation marks omitted)
(quotingRivas 940 F.2d at 1494).

Here, Defendants are correct that Plainti® hat alleged any fagto give rise to
supervisor liability based on allegations that Véaréastrana failed to instruct his subordinates
on how to respond to, or preventgdical emergencies. TRevasdecision is instructive on this
point. InRivas a deputy sheriff mistakenly detainad individual for a probation violation
believing he was someone else, which resultedamvauit for claims of onstitutional and civil
rights violations against the platy’s supervisor and other&ivas 940 F.2d at 1492-94. The
court found that the supervisor could be hedthle because he did not train the deputy properly
and because he “knew of prior instances of meialentity, but allowed his deputies to detain
individuals even where siirepancies existed3eeid. at 1495. ThuRivasteaches that
supervisor liability may be imposed based oack lof training when the supervisor is put on
notice that the lack of training might resultardeprivation of constitutional rights. Here,
however, Plaintiff has not made any allegatiorsd Warden Pastrana was aware that his alleged
failure to train might result in @olation of constitutional rights Therefore, Plaintiff has not
made sufficient allegations to give rise to susor liability for Warden Pastrana’s alleged
failure to train or insuct subordinates.

iii.  Qualified Immunity

Defendants further argue that Plaintiff’'s atei for violations of the Eighth Amendment
should be dismissed because the claims areday qualified immunity. “Under the doctrine
of qualified immunity, government officials acginvithin their discréonary authority are
immune from suit unless the official's conduct lates clearly established federal statutory or
constitutional rights of which aasonable person would have knownKéating v. City of
Miami, 598 F.3d 753, 762 (11th Cir. 201®rt. dismissedl31 S. Ct. 501 (U.S. 2010) (alteration
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omitted) (quoting3JR Invs., Inc. v. Cnty. of Escambi®2 F.3d 1359, 1366 (11th Cir. 1998)).
Therefore, qualified immunity applies only afficials acting withinthe scope of their
discretionary authoritySeeForrester v. Stanley394 F. App’x 673, 674 (11th Cir. 2010).

“Once a government official establishes thatwas acting withithe scope of his
discretionary authority, ‘the burdeshifts to the plaintiff to showhat qualified immunity is not
appropriate.” Taylor v. Alvarez07-23003-CIV-HUCK, 2008 W11840719, at *2 (S.D. Fla.

Apr. 21, 2008) (quotingee v. Ferraro284 F.3d 1188, 1194 (11th Cir.2002)). This requires
“[t]he court . . . determine ‘wheéh the plaintiff's allegations, if true, establish a constitutional
violation.” SeeKeating 598 F.3d at 762 (quotirtdope v. Pelzers536 U.S. 730, 736 (2002)).
Next, the Court must determine whether the ttutgnal violation waslearly establishedSee

id. “If the plaintiff satisfies both parts of the [two-part] test, then the [official] is not entitled to
qualified immunity.” 1d.>

a.Discretionary Authority

Thus, to determine whether qualified immuragyplies, the first issue is whether Dr.
Monserrate and Warden Pastrana acted witld@rstiope of their discretionary authority when
taking the actions alleged in the Second Amendadplaint. A government official acts within
his discretionary authority when his action$)“{were undertaken pursuant to the performance
of his duties’ and (2) were ‘withithe scope of his authority.”SeeJordan v. Doe38 F.3d 1559,
1566 (11th Cir. 1994) (quotingich v. Dollar 841 F.2d 1558 (11th Cir.1988)). This
determination turns on “whether the act complaiogdf done for a proper purpose, would be
within, or reasonably related tilye outer perimeter of an affal's discretionary duties.”

Harbert Int'l, Inc. v. Jamesl57 F.3d 1271, 1282 (11th Cir. 1998) (alteration and internal
guotation marks omitted) (quoting re Allen 106 F.3d 582, 594 (4th Cir. 1997)). The inquiry

focuses on the “relation of the injury complair@do the duties entrusted to the officetd.

As to Dr. Monserrate’s alleged failurepoovide proper medicaare, the relevant

guestion is—considering Plaintiff’allegation that Dr. Monserrateas the medical director of

*“The purpose of qualified immity is to allow officials to cary out their discretionary duties
without the fear of personabbility or harassing litigatiomrotecting from suit all but the
plainly incompetent or one who is knmgly violating the federal law.Festa v. Santa Rosa
Cnty. Floridg 413 F. App’x 182, 184.

® The order in which these steps are considiredthin the discréon of the Court.Pearson v.
Callahan 555 U.S. 223, 236 (2009).
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FCI Miami—whether Dr. Monserrate was permittedespond to medical emergencies of this
kind. It would be rather illogal to believe that Dr. Monserrate was not permitted to respond to
medical emergencies at the facility in whiodwas the medical director. Therefore, the
allegations are sufficient to establish that Dr.ngerrate acted within his discretionary authority
when he responded to Pefa-Ruiz’s collapsee sBme reasoning applies to Dr. Monserrate’s
authority to provide a supervised exercise paogr Because of Dr. Monserrate’s position as
medical director, he must havediidne discretion to devise exeseiplans or at least restrict
prisoners’ ability to exercise. Likewise, Wardeastrana, as the warden of FCI Miami, must
have had the discretionary authority to instrsubordinates on how and when to respond to

medical emergencies.
b. Establishment of a Constitutional Violation

Having established that the alleged condsigtithin the Defendants’ discretionary
authority, the next issue is whether the conduct amounts to violatfi@nsonstitutional right.
For the reasons discussed above, Plaintiff hasdfad state a violation of Pefia-Ruiz’s Eighth
Amendment rights based on allegations that Donbérrate failed to provide Pefia-Ruiz with a
proper supervised exercise program and allegati@isVarden Pastrana failed to properly train
subordinates. Thus, these allegations fail the gist of the two-part ¢ and are, therefore,
precluded by qualified immunity. The allegatithvat Dr. Monserrate failed to provide proper
medical care is sufficient to satisfy this prong of the two-part test bedagises rise to an

inference of an Eighth Amendment violation.
c.Violation of a Clearly Established Right

The next inquiry is whether Dr. Monserrated Warden Pastrana violated “clearly
established” rights by their alleg@ctions. A right is clearly edtished if public officials have
fair notice that the altged conduct is prohibitedseeRandall v. Scott%10 F.3d 701, 715 (11th
Cir. 2010). A right may be found to be clearlyaddished in three ways. “First, the conduct may

be ‘so bad that case law is not needed tabdéish that the conducannot be lawful.”” Harper v.
Perking 459 F. App’x 822, 825 (11th Cir. 2012) (quotimyard v. Wilson311 F.3d 1340,
1350 (11th Cir. 2002)). Secondpld principles found in casenahat establish conduct as
unconstitutional are sufficient to @emine certain conduct violatasclearly established right.
Id. “If a broad statement of legalipciple is to ‘establish clearlghe law applicable to a specific
set of facts facing a governmental official, itshdo so with obvious clarity to the point that

every objectively reasonable goverant official facing the cinemstances would know that the
12



official's conduct did violate feddraw when the official acted.”ld. (quotingVinyard, 311

F.3d at1350). To be sure, general statemerttsedfhw may clearly establish a right because
even though the very action in question haspnetiously been held unlawful, previous
decisional law may apply with obvioutarity to the conduct in questiorseeHope 536 U.S. at
741;see also Anderson v. Creightet83 U.S. 635, 640 (1987) (explaining the “clearly
established” standard does nequire that the very action question have been previously
found unlawful). Finally, a right may also beatly established becaa materially similar
case has previously been decidéthrper, 459 F. App’x at 825Terrell v. Smith668 F.3d 1244,
1255 (11th Cir. 2012). Still, “a cadleat is fairly disinguishable from the circumstance facing a
government official cannot clearly establitie law for the circumstances facing that

government official.” Harper, 459 F. App’x at 825.

As to Plaintiff's allegation that Dr. Mons@te did not provide proper medical treatment,
including CPR, to Pefa-Ruiz for at least 20 minutes after Pefia-Ruiz edldbis allegation is
sufficiently pleaded to state a vadion of a clearly established righit is cleary established, as
a general matter, that delaying medical treatnier a life threatemg emergency amounts to
deliberate indifference toserious medical conditiorSee Lancasted16 F.3d at 1425 (“[Clase
law [has] made it clear that an official actshwdeliberate indifference when he knows that an
inmate is in serious need of cheal care, but he fails or refus® obtain medical treatment for
the inmate.”)Brown v. Hughes894 F.2d 1533, 1537 (11th Cir. 1990)eliberate indifference
to a prisoner's serious medical needs vesldhe Eighth Amendment because denying or
delaying medical treatment is tantamounatmecessary and wantoriliction of pain.”);

Carswell v. Bay Cnty854 F.2d 454, 457 (11th Cir. 1988) (expiag “knowledge of the need
for medical care and intentional refl to provide that care has cimtently been held to surpass

negligence and constituteliberate indifference.”).

Additionally, Plaintiff's allegation is factuallgimilar to allegations that the Eleventh
Circuit found gave rise to viable Eighth Amendment claim8areman422 F.3d at 1269. In
Bozemana prisoner was unruly in his cell, whicloprpted prison guards to enter the cell to
subdue him.ld. at 1269-70. After a fight in the cefirison guards removed the prisoner who
was not breathing and transported him to aingl cell but did not provide medical treatment
such as CPR for several minutéd. The court found that if the prison guards knew that the
prisoner was not breathing, théldiae to provide medical attéon would constitute an Eighth

Amendment violation.ld. at 1273. In reaching this conclusion, the court explained that “[a]

13



delay in care for known unconsciousness brought aaspityxiation is especially time-sensitive
and must ordinarily be measured mohours, but in a few minutesld. This case demonstrates
that a prison official’s failure to respond protiyo life threatening eergencies, which require
immediate life-saving medical treatment suclC&R, may be a vidli@n of a prisoner’s

constitutional right$.

Here, Plaintiff has pleaded that Dr. Morrsge found Pefia-Ruiztaf he had collapsed
but did not provide life-saving ¢aniques, including CPR, for at least 20 minutes before Pefa-
Ruiz was transported elsewherghe Eleventh Circuit’s holding iBozemanwhich found
Eighth Amendment violations where prison offilsi ignored an inmate’s needs for CPR—as
well as the general, well established principk i prison official’s day in providing medical
attention for a life threatening emergency amotmueliberate indifference of a serious medical
condition—are sufficient to find #i Plaintiff's allegation amouro a violation of a clearly
established right. Thereforlaintiff's claim forviolation of Pefia-Ruiz’s Eighth Amendment
rights based on Dr. Monserrate’s alleged failoreespond properly tBefia-Ruiz’'s medical

emergency is not barred goalified immunity grounds.

On the other hand, Dr. Monserrate’s allegellifa to provide Pefa-Ruiz with a proper
exercise program and Warden Pastrana’s alég&ire to implement a policy or instruct
subordinates on how to respond to medical emerggmce not violationsf clearly established
rights.” Plaintiff has not pointed tany authority to suggest thaigtltonduct is prohibited. Nor
is this the type of conduct that is so obviousiyegious that case law is not necessary to
establish it is prohibitedAccordingly, Plaintiff's claims agast Warden Pastrana for failure to
properly train subordinates and.Donserrate for failure to pvide an exercise program are

barred by the qualifietnmunity doctrine.

C. Plaintiff's Third Cause of Action forl®/sical, Mental, anéEmotional Distress

Plaintiff's Third Cause of Action for physicahental, and emotional distress appears to

be a claim for intentional or negligent infliction of emotional distfedis claim, like the

® TheBozemartourt then went on to find that quaidl immunity did not apply because prior

case law put the defendants on notice that #aions, if proven, violated the prisoner’s

constitutional rights. 422 F.3d at 1273-74.

’ As discussed above, these specific allegatistsfail to amount to a violation of Pefia-Ruiz’s

Eighth Amendment rights.

8 paragraph 103 of the Second Amended Compé#anes that “this anxiety, emotional distress,

physical and mental anguish, paind suffering are actionable undee general tort law of the
14



others, is based on Warden Past‘a alleged failure to prodgrtrain subordinates and Dr.
Monserrate’s alleged failure to provide a pnopeercise program and respond properly to Pefia-
Ruiz’'s heart attack. Defendarague that the claim should desmissed because Plaintiff has
failed to allege any “outrageous conduct” for aemional infliction of erotional distress claim.
They also argue that Plaintiff has failed tatsta claim for negligent infliction of emotional
distress because she did not suffer an impatinaas not present when the alleged conduct took

place.

A claim for intentional infliction of emotionalistress in Florida uires a plaintiff show
“(1) the wrongdoer's conduct was intentionatexkless; (2) the conduatas outrageous; (3) the
conduct caused emotional distress; andi{@)emotional distress was sever@Villiams 877 So.
2d at 870 (citingde La Campa v. Grifols America, In@19 So.2d 940, 943 (Fla. 3d DCA
2002)). “Outrageous conduct is conduct thasasoutrageous in character, and so extreme in
degree, as to go beyond all possible bounds of decendilliams v. Worldwide Flight SVCS.,
Inc., 877 So. 2d 869, 870 (Fla. 3d DCA 2004) (quotegropolitan Life Ins. Co. v. McCarspn
467 So.2d 277, 278-79 (Fla.1985)). Defendants are cahatcallegations of failure to provide
proper training to employees and to provideRGB Pefia-Ruiz do not reflect conduct that goes
beyond all possible bounds of decen8gee Dependable Life Ins. Co. v. HarB40 So. 2d 985,
988 (Fla. 5th DCA 1987) (explaining that, in genenadre than mere negligence is required to

state a claim for intentional imnftion of emotional distress).

Furthermore, outrageous conduct that amotmistentional infiction of emotional
distress is not actionable by a family membethefvictim of the ouageous conduct unless the
family member was present at the ¢ithe outrageous conduct took plaGee Williams v. City
of Minneolg 575 So. 2d 683, 694 (Fla. 5th DCA 1991Where the requisite outrageousness
occurred in the defendant's acts toward thamalg/ictim, the emotional distress felt by close
relatives of that victim when they learned of #uts [is] not actionable the relatives were not
present during the acts and the defendant's condsatetalirected at theledives.”). Plaintiff's
claim arises out of Defendants’ allegaxhduct towards her deceased husband while he was
incarcerated, not conduct directedvérds her, and Plaintiff does raitege that she was present
at the time the conduct took place. Thus, Plaihta§ not stated a claim for intentional infliction

of emotional distress.

State of Florida, and/or as an intentionahegligent infliction of emotional distress [claim]
under the tort law of the State of Florida.” (Sec. Am. Compl. § 103).
15



To the extent that this is a claim for negligent infliction of emotional distress, the claim
fails because Plaintiff did not suffer an impaot was not present at the time the injury
occurred. Defendants correctly arghat the tort of negligent i€tion of emotional distress is
limited by Florida’s impact rule, wbh requires either that the Ri&if suffered an “impact” or
that the complained of mental distses manifested by physical injur$geeWillis v. Gami
Golden Glades, LL967 So. 2d 846, 850 (Fla. 2007). In thielainstance, # plaintiff must
have been involved in the im@nt and must have suffere timental distress and physical
impairment within a short time after the incideee id. Plaintiff has not alleged that she
suffered an impact or that she was involved @ititidents that reseld in her distress.
Therefore, Plaintiff's claim fophysical, mental, and emotiordistress is not actionable under a

negligent infliction of embonal distress theory.

For these reasons, the Third Cause of Adals to state a claim upon which relief can
be granted.

V. CONCLUSION

As to the First Cause of Action, the Cowrtks jurisdiction over Warden Pastrana, Dr.
Monserrate, and BOP. Furthermore, the clainit gdates to the BOP, fails for the additional
reason that allegations of ne@ig prison assignment and negliggaining of prison employees
are subject to the discretiondonction exception to the FTCA. M@ver, the claim survives to
the extent it is brought agairthe United States. Thereforkis hereby ORDERED that the
Motion to Dismiss this cause of action is GRARD with respect to the allegations against
Warden Pastrana, Dr.dserrate, and BOP.

Regarding the Second Cause of Action, tihegakions that Dr. Monserrate did not
provide a proper exercise program to Pefia-Ruiz and the allegation that Warden Pastrana failed to
properly instruct subordinate® not amount to Eighth Amen@mt violations. Additionally,
these allegations are precludedthy qualified immunity doctrineHowever, the allegation that
Dr. Monserrate failed to prose proper medical care is sufficient to survive the Motion to
Dismiss. Accordingly, it is heby ORDERED that the Motion to 8iiss this cause of action is
GRANTED with respect to the allegation that Dlonserrate did not prode a proper exercise
program and the allegation that Warden Pastfaited to properly instruct subordinates and
DENIED with respect to the athation that Dr. Monserrate faddo provide proper medical care

to Pefa-Ruiz aftene collapsed.
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Plaintiff's Third Cause of Action for physicahental, and emotional stress fails to state
a claim upon which relief can be granted hesgathe alleged conduct is not outrageous and
because Plaintiff was not present when tlegald conduct occurred. Therefore, it is hereby
ORDERED that Motion to Dismissithcause of action is GRANTED.

DONE AND ORDERED in Chambers, Mianilorida, on February 19, 2013.

Paul C. Huck
United States District Judge

Copies furnished to:
All counsel of record
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