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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIGUEL ANGEL CORBACHO DAUDINOT.
Plaintiff, CASE NO.1:13cv-22589KMV
V.

YASIEL PUIG VALDES a/k/a YASIEL PUIG
and MARITZA VALDES GONZALEZ.

Defendants.

PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION TO
DISMISS COMPLAINT FOR FAILURE TO STATE A CLAIM

Plaintiff, MIGUEL ANGEL CORBACHO DAUDINOT, through counsel, files this

Response to Defendant’s Motion to Dismiss his Complaint and in support thereof state:

l. INTRODUCTION

In January2010, Defendants, acting as informants for the Cuban govemty falsely
accused plaintifbof attempting to smugghéasiel Puig(“Puig”), a famous Cuban basebgalkyer,
out of Cuba so that he could play baseball abroad. Based on those accusations, iAsintif
arrested and arbitrarily detained with convicted criminals in Cuban prisonmaaioy months
without formal charges being filed agaih&tn and without the benefit @joingbefae any judge
or tribunal. After almost 10 monthsf uninformed incarceration, Plaintiftvas summarily
convicted inatrial that lasted less than a day, and in which the court’'s only evidesxehe
testimony of Defendantsn prison, the Plaintifivassuljected to torture, resulting in severe and
permanent severe physical and mental pain and andtugh who had been suspended from the
Cuban national baseball teaand the Cuban National Series team of Cienfuegdate 2009
accusedhnd testified against Plaintifih a successful attempt to regain the Cuban government’s
trust so that he would be allowed back on the national team in order to travelséftral
accusations, where heaused several individualsf attempting to smuggle him out of the
country, Puigwas reinstated into the Cuban national baseball team almost immediately after his
accusation and heattempted to defedrom Cuba while traveling abroad with the national
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baseball team only seven (flonths after his testimony against Plaintiff in court. Eventually,

Puig managed to defect from Cuba, and he and Valdes currently live in the Unigsd Stat

The case at bar is brought under The Torture Victim Protection Act of TPIRA"),
28 U.S.C. 81350 note 2, which is separate and distinct from the Alien Tort Statute (‘R8S”)
U.S.C. 81350.

Plaintiff hassuccessfully stated claimunder the TVPA. Plaintifaddresseshe issues
raised in Defendants’ Motion as they raised them. First, the presmggainst extraterritorial
application does not apply to the TVPA. SecdPldntiff satisfesthe definition of torture as set
by the TVPA—including both the “severity standard” and “purpose standard” as set out by the
statute and the case law. Lastly, Plaintiffs have stafgdusibleclaim for relief under theories
of secondary liability that is filled with more than merely unadostatementsbut with facts,
including names, dates, details, documents, documents containing the Defendants’ own

signatires, actions, and events.
. ARGUMENT

The TVPA was intended to apply to acts committed on foreign soil

Defendants cite a case out of the Southern District of Téasllo v. Bain, CIV.A. H-
112373, 2013 WL 1718915 (S.D. Tex. 2013), which misappKésbel v. Royal Dutch
Petroleum Co0.133 S. Ct. 1659, 185 L.Ed.2d 671 (2013), to make the argument that the court
here ought to dismiss the instant case due to the presumption against extrateqopdication,
as explained irKiobel, which only ever adresse the ATS In Murillo, the Texascourt found
that the TVPA claims could be dismissed due to the insufficiency of the fiegisdy the lack of
personal jurisdiction, and the lack of service on the defendant. After alrewfiygfiall of the
abovestatedgrounds to dismiss the complaint, the court summarily stated without anyignalys

that the TVPA does not apply extraterritorially.

However, the ATS and the TVPA are two separate and distinct laws, whichJObieke
Roberts distinguished in the court’s own opinionKilmbel. In his concurring opinion Justice
Kennedy also distinguished the ATS and the TVPA and intimated its extratal@goplication,

! 1f the court should find that Plaintiffs have not plead with sufficitails the hardships they have suffered to
plead torture under the TVPA, they respectfully request this count tilem to Amendhe instant complaint in
order to meet the requirement.
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stating ‘any serious concerns with respect to human rights abuses committed abroad have been
addressed by Congress in statutes such as the Torture Victim Protection Act of 199A)(TV

106 Stat. 73, note following 28 U.S.C. 8§ 1350, and that class of cases will be determined in the
future according to the detailed statutory scheme Congress has émd.céd. 669.

The Texas court’s interpretation Murillo is contrary to existing interpretations of the
TVPA in the 11" Circuit. InBaloco ex rel. Tapia v. Drummond Co., [n840 F. 3d 1338 (2011),
the court distinguished the ATS and the TVPA. The court, like the Coliblbrel, reasons that
the ATS is a jurisdictional statute which does not grant a separate cause rofldctb 1345.
However, unlike the ATS, the TVPA prales both United States citizens and aliens with “a
cause of action for torture” when the acts allegegldone under the color or authority of a
foreign nation.ld. at 13451346. As illustrated by Justice Kennedy's concurring opinion in
Kiobel, the TVPAdiffers greatly from the ATS and it is necessary to make an independent

determination of the Act’s extraterritoriality.

Irrespective of the Southern District of Texas’ applicatiofKimbel to TVPA, the plain
language of the statute itself states that liability is extendedrntantividual, who, under actual
or apparent authority or color of laaf any foreign nation’ tortures anotherBy its plain
meaning a person is only liable under this statute if he subjects another to vattuthe
authority or color of law of &oreign nationand he or she would only have that authority if he or

she is acting extraterritorially since thiateignauthority would not be valid in the United States.

This becomes even more obvious when reading the language reghededaustion of
remedies. The TVPA requires a party to first exhaust all “remedies in the plad&cim thve
conduct giving rise to the claim occurreédThe application of the statute would therefore be
irrational if it did not apply to conduct abroals such, the only cognizable plaintiffs under the
interpretation advanced by Defendants would be those persons who are tortin@dJnited
Statesby persons acting with the authority of@eign government and who exhaust all their
U.S. court remediebefore resorting to a U.S. court. Such a result could not possibly be the
purpose of the legislation. Rather, disallowing persons who commit torture from bheing t
United States as a shelter and allowing recourse through the U.S. ctem syt®r the \atims

2In the case at bar, Plaintiff has exhausted all remedies in Cuba, filing an tapeeas denied and finding that
there are not further appeals or legal recourses Plaintiff can make insideaoflEi 10, 1 780).
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have sought the aid of the country in which the wrong was committed seems likeoshe

logical and natural application of the statute.

More importantly, it was Congress’ unadorned intent that the law apply esitoaially.
The Act was made inta public law on March 12, 1992, and was introduced “to carry out
obligations of the United States under the United Nations Charter and other tioteina
agreements.Public Law PubL. 102-256 Stat.106 Stat73.

The Congressional Record is rife withcatades for the Act and statements that make
clear the statute permits a cause of action for acts of torture comntittestlzand would put
“torturers on notice that they will find no safe haven in the United Stat@srturers may be
sued under the bill if they seek the protection of our shores or otherwise subjesltiesnto
the personal jurisdiction of a U.S. court,” said Romano L. MazRepresentative of Kentucky’s
3" district and Chairman of the House of Representatives' Immigration, Intevaatiaw and
Refugees Subcommittee. Representatiiam S. Broomfield of Michigan's 1§ district, a
Foreign Affairs Committee member and supporter of the bill stated,bithisould clearly open
the courts of the United States to victims of torture overseas. It would permie teittims or
their survivors to bring civil actions against the persons responsible, providedathbg found
within this country.” TORTURE VICTIM PROTECTION ACT OF 199House of
Representatives November 25, 1991) Congressional Record,"1@ngress, (1991992), p.
H11245.

Plaintiffs have successfully pleaddrture under the TVPA

The Torture Victims Protection Act, 28 U.S.C. §1350(2)(a) kdistaes liability for
damages inflicted on the suing party in a civil action for “an individual, who, undeal amrtu
apparent authority or color of law of any foreign natsuijects an individual to tortureThe

statute goes on to define torture undher &ct as:

any act, directechgainst an individual in the offender's custoaly physical
control, by which severe pain or suffering (other than pain or suffering arising
only from or inherent in, or incidental to, lawful sanctions), whether physical or
mertal, is intentionally inflicted on that individual for such purposes as obtaining
from that individual or a third person information or a confesganjshing that
individual for an act that individual or a third persorhas committedor is
suspected of hang committed intimidating or coercing that individual or a
third person, or foany reasonbased omliscrimination of any kind.”
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28 U.S.C. 81350(b)(1) (emphasis added).

In their Motion to Dismiss (DE 1), Defendants claim thatdntiff must meet a “seerity
requirement” and “purpose requirement” that was established by the United Stadrt of
Appeals for the District of Columbia frice v. Socialist People’s Libyan Arab Jamahirig®4
F.3d 82, 92 (D.C. Cir. 2002) and reaffirmed $&mpson v. Socialist People’s Libyan Arab
Jamabhiriyg 326 F.3d 230, 234 (D.C. Cir. 2003). Those cases held that in order to properly plead
torture under the TVPA the acts alleged must be “sufficiently extreme aradjeotis to warrant
the universal condemnation that the term “torture' both connotes and inv2#4d=:3dat 92.
“[T]orture does not automatically result whenever individuals in official custrdysubjected
even to direct physical assault.” I1d. at 93. Rather, torture is a label thasuely reserved for
extreme, deliberate and unusually cruel practices.” Id. a®392The issue-Defendants
contend—is the degree of pain and suffering that the alleged torturer intended to, andlyactual
did inflict upon the victim. The more intense, lasting, or heinous gbeya the more likely it is
to be torture.ld. at 93.

Plaintiff does not concede that the %iCircuit must adopt the District of Columbia’s
standard of torture under the TVPA. Indeed, th& Clrcuit in Aldana v. Del Monte Fresh
Produce, N.A Inc, 416F.3d 1242 (11 Cir. 2005) recalled in its opinion that “neither Congress
nor the Supreme Court has urged us to read the TVPA as narrowly as we have beshtdirect
read the Alien Tort Act.’ld. at 1252. TheAldanacourt found that Plaintiffs successfulled
torture under the TVPA for repeatédreats of imminent death when Plaintiffs were in the
custody or physical control of the security force and suffered severengeal mental and
physical pain or suffering by beirigreatenedvith imminent deattbecause of the Plaintiffs for
their labor activitiesld. TheAldanacourt found that plaintiffs plead torture under the TVPA for
threats of imminent death during a detention that lasted for just more than eight (8) hours.
Plaintiff' s torture lasted foB and a half(3%2) years, andhe consequencesf his torture is still

being felt

But even if Plaintiff accegtDefendants’ severity/purpose requirement as the one to meet,
which Plaintiff does not accept, Plaintiff haset that requirement. The cases oniclh
Defendats rely to state that Plaintiff hamot properly pled a claim for torture avéeisskopf v.
United Jewish Appdted’'n of Jewish Philanthropies of New York, Ir®@89 F. Supp. 2d 912,
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925 (S.D. Tex. 2012)Simpson andPrice. In Weisskopthe PA&intiff's only claim to torture
appears to have been th#dt his visitation rights with his children were limited to supervised
visits and that he and his children "were falsely imprisoned for 1houss per week in prisen
like conditions as their oplcontact allowed by Defendantgjent, Ruth Eisenmann, for over 1
year."ld. at 4. The Plaintiff ilSimpsorpledthat Libyan authorities forcibly removed her and her
husband from a cruise ship, held them captive, threatening to kill them if theyotiésdape,
held them together for a period of three months beforeaapa themshortly before letting her
go while holding on to him for a further four months without informing her of his conddr
hiswhereabouts and keeping him incommunicé&lee did not provide the court with any further
details of mistreatment endured by her or her husband in prisdtridg the Plaintiffs, two
Americans who had been living in Libya, alleged that they were arrestedking pictures,
which they admittedo having taken. Following their arrest, they were denied bail and kept in
what they claim was a "political prison" for 105 days pending the outcome ofriakitn their
complaint, Raintiffs assert that they endured deplorable conditions while incardenatduding
urinessoaked mattresses, a cramped cell with substandard plumbing that theforwedeto
share with seven other inmates, a lack of medical care, and inadequate food. plantahso
assertsn an unspecified mannénat the plaintiffsvere "kicked, clubbed and beaten” by prison

guards, and "interrogated and subjected to physical, mental and verbal abuse”.

While the allegations iRrice are a step closer to the facts alleged in the instant case, than
the allegations contained in eith8Bimpson or Weisskqpthey are still a pale shadow of the
detailed allegations contained in the instant cd&e.contrast to the cases presented by
Defendants, Plaintifs allegations of torture, have been very speaifiore horrific, more severe,

more cktailed, of longer duration, and their consequences have been permanent.

Throughout highree and a half3f2) years’incarceration, the government attempted to
break Corbacho Daudinot, beginningith his thirty (30) days’ interrogationthat took place
without affording Plaintiff with the assistance of a lawyeuring those thirty daythe guards
engaged in a deliberate campaignteororize and disorient the Plaintiff, putting him ian
interior windowless cell, whose lights, whidbhuzzed and flickered otinually, were never
turned off, andt was impossible to determine the passage of time due to the faittelwatrridor
in front of his cell had no access to windows, he was not permitted to fall aslee@she

provided food and water at irregular intervals, was subjected to a batteeguémt and sporadic
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interrogation sessions that lasted hours, whereteerogatorsieliberately attempted to frighten

and further disorient Plaintiff. The interrogation roevas very dim andhad faulting lighting,

which, when added to his sleep deprivation, made it difficult for Corbacho Daudinot to
concentrate or to see the documents that were presented to him by the offisaigerrogators

would alternately behave violently, mockingly, or sedately. His interrogatoutd slam their

hands down on the table and lunge out of their seats, they would waive allegedly incriminating
documents wildly and fling them in front of Corbacho Daudinot, they would yell at him, they
would scream directly in his ears, they would sit back and laugh at him, teajetined to “make

him disappear”, they told him that his family would “never know what happened td’[hivay

would threatened to beat him, they would threatened to bring Yasiel Puig to come to beat him,
they would theaten to confiscate all of his property and leave his family destitutethagd
would threaten to imprison him for thirty (30) years becaas#hey informed him, Yasiel Puig

had told them that Corbacho Daudinot had offered to take him out of the country. After about
two weeks or more, of undergoing these kinds of interrogation and disorientatitingsy,aais
interrogators would sometimes force Corbacho Daudinot to sign documents whosesdoatent
was not aware and had no bearing of truth. The interrogators gave him documemighatgig

could not read because (a) the guards did not permit him to read it; (b) of the ligimitigoas

in the room made it impossible to read, and (c) he was too exhausted and disoriented from his

ordeal to understand what was going on around &a®.(DE 10,5961, 85.

Because Corbacho Daudinot was convicted of Human Trafficking of an athletd, iwhi
a political crime in Cuba, the Cuban government treated Corbacho Daudindteaseary of the
staté or dissident(DE 10,181). Corbacho Daudinot sufferguychological tortures as much as
physical tortures. On a psychological level he suffehtinuous credible and frightening
threats that occurred on a daily basis, sometimes several times aldely terrorizedthe
Plaintiff. These threats consisted of threatened beatings, threats of framing Corbachotdudi

a new crime that he did nobmmitwhile he was in their custodyof threats against his life

% Corbacho Daudinot had witnessed the guards carry out this particeiar o other prisoners and knew that they
could and would do it to him as welthe guards would threaten to plant evidence ag&lpnsbacho Daudinet
such as a knife or drugsin his personal belongings during a routine search and accuse him of a newngpiison

for which his sentence would be extended and for which they could fx#wer punishment. This threat kept
Ccorbacho Daudindn continual fear, cowering in his cell, and afraid to sleep, lest the gteikd that moment to
plant evidence on him. These threats were a constant presence, sometimestatadtby the guards with a smile
or a shout or a sneer, sometimes only hinted at by a guard aissngde comment and a wink, while giving
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and of threats of taking away his monthly visit with Wige or other privilege¢DE 10, 182
85a). These threats were credible because Plaintiff had seen the guards carry outréaése t

before.

Some tortures inflictedipon Plaintiff were both physical and psychologidde was
punished in solitary confinement in dank, windowless cells that he shared with rats arest roa
and which have no mattresses or blanket, at one point for up to 10 days (DE 10, 1185b,°85t, 85u.
He was placed in solitary confinement for ten (10) days to sit in complete darkd®u a
mattress or a blanket, and infested with rats and cockroaches because he refusesktofac
wrong-doing a man, who Corbacho Daudinot did not know and digvitoéssed doing anything
wrong. (DE 10, 85u) He was fed food that is spoiled, rotting and covered in maggots. On a
daily basis he was fed rotten fish asmbiledpig’s belly and pig’s feet stew that he could barely
keep down, despite the fact that he saw other prisoners, who had not be convicted of political
crimes, receive unspoiled food. (DE 85, 185c). When he complained about the spoiled food, he
was informed by the guard, known as Tony Cara Mala, said that “this is the kind of féod tha
you get when you try to take the third batter from Cienfuegos [referring t&G]JPWUDE 10,
185c). Even as other prisoners, who were not convicted of political crimes, were gemmitt
leave their cells to enjoy open air and sunlight, Plaintiff was confined toimi®wless cell four
24 hours a day during the length of his incarceration, to the point wises&ihibecame mottled
and blotchy (DE 10, 185e). While some prisoners enjoyed better sanitary condimns a
uncrowded cellsPlaintiff was subject tainsanitary conditions, where twerttyo (22) to thirty
(30) men shared the same cramped hot cell, wdreoféng food,and had to relieve their bowels
and bladders in a hole on the ground of the B&lltoilet paper, sanitary napkins or even scraps
of cloth were provided (DE10, 185f). Even as other nonpolitical prisoners had mattresses,
Corbacho Daudinot was forced to sleep on the floor when the cell was overcrowded and on a

CorbachoDaudinota glimpse of the evidence that the guard intended to plant. These threatsavierdaply
effective on @rbachoDaudinot who maintained that he had been falsely accusediigy #d was convicteonly
because of that accusation. He lived in fear that he would be falsely accused\acigd@gain for a crime he had
not committed.

* These threats took a variety of forms, but some of the most common thegatstated as follows: (1ptcidents

happen to people like you in prisoii2) “Prison is a dangerous place for an-aetiolutionary like you. Anything
can happen to you here.”; and, (3) Be careful. There are a lot of dangerous peepld don't like traitors to
their country.”

® Plainiff was placed in solitary confinement the same day that his wife tawisit.
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slab without mattress when the cell was not overcrowded (DE10, B88pite having kidney
problems, he was provided with less than a gallon of murky contaminated wiatgfa himto
use for a multitude of purposes: for drinking, to clean up after himself after usingl¢h€sioce
no toilet paper was provided), or for washing himself. During the stifling summer motids, w
the sweat made the clothes cling to his body, he whaprogided with additional water.Vien
though other nonpolitical prisoners were provided with water upon regB&snhtiff was

repeatedly told that as an “enemy of the state”, he was not entitled to suchE#nS, 185h).

While other prisoners received medical care upon request (DE 10, 18&iacho
Daudinot did not simply “lack medical care”, he wniedany medical attention despite being
a sick man, who had been receiving regular care for his kidney condition prior to being
imprisoned(DE 10, 185}, 85k) The lack of wateand the contaminated condition of the water
caused Plaintiff to become dehydrated ardcerbated his condition, causing him crippling pain.
When he begged the guards for more water for his kidney condition, they laughted @t hi
threatened him into silend®E 10, §85h)Plaintiff informed the prison that he was undergoing
treatment for his kidneys prior to his detainment and told them that he needed to see, adoct
request that was ignor€DE 10, 185j) As a result of the failure to receive medical treatment and
of drinking the limited amounts ahe contaminated water the guards provided him, began
experiencing debilitating bouts of kidney pains that would incapacitate him forakéweirs,
and in which he would repeatedly beg for medical treatm®@nthose times, the guards would
laugh at himand accuse him of lying in order to leave the prison (DE 89j).fReceiving no
medical treatment, the bouts of renal pain became more frequent, sometimesfdastizgs,
where he was unable to rise from his slab or place on the floor, calling ince$sattily guards
to please send him a doc{@E 10, {85j) The guardsontinued tansist thathe was fabricating
his ailments, and he depended on his family to bring him paid medication in order to manage the
pain, even though he could get no treatment for the underlying problem (DE 10, 185j) To cover
up for their deliberatabuseof the Plaintiff, the prison informed Daudir®twife, who was
worried about her husband, that they had treatedntedical condition and that he only had a
renal colic, when in reality he received no medical treatment or attention arslifferng, he
later learned, from two (2) cysts in his right kidney (DE 10, 85I).

®If sleeping on the floor was not difficult enough, Plaintiff and ofwlitical prisoners were routinely awakened by
what the guards would term “the counting of the prisshewvhich consisted of banging on the cell’'s iron gate
between 11pm to 5am. (DE 10, 1850)
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Throughout his Complaint, the Plaintiff denotes the marked difference in the treatment of
himself as compared to the treatment received by other prisoners not accusigccal grimes.
Other prisoners were allowed to receive more frequent visits in prison alwhder periods of
time, while he was limited to a oft®ur visit once a month, and was denied that arbitrarily (DE
10, 1185p, 85q, 85t). He was placed in a prison far away from his family for the entirety of hi
incarceration and contrary to the rights afforded to prisoners under Cuban |0 (H&5s). He
was constantly targeted due to his alleged involvement with Puig, who was fromantiee s
community where the prison was located (DE 10, 185v), and was repeatedly toks tuat
“enemy of the stateCorbacho Daudinothad no rights and that as far aSorbacho Daudinot
was concernedthe laws could only serveto wipe his feet (DE 10, 185p). The guards
confiscatedhefood or treats brought to him by his family, even as the prison denied him basic
cae—such as unspoiled food and toothpaste—provided to other prisoners (DE 10, 185r)

The effects of the torture on Corbacho Daudia apparentDue to his treatment in
prison CORBACHO DAUDINOTis now anextremelysick man, whois constantly afraid,
nervous, and hardly able to function. He is paranoid, he cannot sleep and he does not enjoy life
He lives with the constant awareness that he has no rights, that anything he does can be
construed as evidence of a crime, and that his very life can beftakemim at any time (DE
10, 1186) Upon his release he suffered and continues to suffer in -aehamting fashion from
psychological problems for which he seeks continuous professional help from a psythatogis
inability to fall asleep, causing him @mly attain a few hours per week sleep which he can
only attain by taking medicatiomijvid nightmares from his time in prispoonstant fear of being
re-imprisoned arbitrarily and without warningxtreme laustrophobiaan nability to eat an
inability to converse armally with family and friends, an inability foartake with family as his
claustrophobia makes him incapable of sharing in activities inside the home or ratlosed
spacesan inability to properly nurture his child due to the amaifneffort he has to put into
caring for himself or in maintaining a conversation with others, and a constanlhdeane of
his family members, including his son, will suffer the same arbitrary imprisdan@enbacho
Daudinot is now forced to work asstieet sweeper, because it is the best way for Cuba to keep
track of “enemies of the state”, the mparformance of which would subject him to further
imprisonment for “dangerousness”, an ambiguous criminal charge Cuba usesilgrageanst
persons itonsiders enemsg(DE 10, 187).
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Corbacho Daudinot didn't simply endufsubstandard plumbing”, “inadequate food”,
and “lack of medical care” for 105 days, as did the PlaintifiSrine. And, unlike the Plaintiffs
in Price, Corbacho Daudinot was a sick man, who was purposefully danjgdedical attention
and was fedotting, maggotinfestedfood and a very limited amount of contaminated wafard
after eating food designed to make a person sick, he (along with thedtteB0unfortunates
who shared his hot cell) had to relieve his bowels in a hole in the ground of the cell without
running water, toilet paper, sanitary napkins or even scraps of glbtkast the Plaintiffs in
Price had urinesoaked mattresse€orbacho Daudinatever had any-he slept on the floor or
on a slab—and when hevas placed in solitary confinement as additional punishment in a dank,
windowless cell, he was forced to sleep on the concrete floor or against the wallsandtwa
even provided a blankéDE 10, 185) And while he could not see anything when the lights were
turned off, he could hear the roaches and the rats that kept him company. Corbacho Daudinot’s
torture was psychological as much as it was physical. His torturers drove théqoie that he
had no rights and that his life had no value. He was denied rights supposedly guaramieed to
by the Cuban constitution and regularly granted to other prisoners.

Corbacho Daudinot’s torture wasdeniablysevere especiallygiven that he was an innade
man. The psychological torture made him a shell of man who becan@ @ffrbeing suddenly
locked away in a small windowless room and being forced to eat rotten food, of beinguaken
from his son, who was only 5 at the time of his imprisonment, reavér seeing him again. On
occasion, Corbacho Daudinot is literally even afraid of his own shd@®dw 10, § 210). This
psychological scarring has cads€orbacho Daudinoto undergo continual treatment with a
Psychologist in CubaDE 10, 1210).

Unlike the cases presented by thefendants the consequences of the torture alleged
the case at bare plain and drast@and have longdasting effects that will haunt the Plaintiff for
the rest of his lifeUnarguably the effects of the treatment receivedRgintiff in prison fit the
definition of agony that is “intense, lasting, or heinous” as defineBrimg, and the treatment
visited uponhim was designed to punighim with particularity for being “an enemy of the

state”.

Treatment of prisoners in Cuhba not uniform. The politics of the crime dictate
everything: the notoriety of the trial, the facility where the prisosenhdld, when and if he
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should be found guilty, the length of his sentence, the rights, privileges and luxuridé thee wi
afforded and his overall treatment once in custody. Certain crimgsh as Human
Trafficking—are political due to the government’s public attention on the matter. Aside from
being a political crime, Human Trafficking is also considered a Nat®ealrity crime, becese

it is seen as weakening the country by “stealing” talentislaatitivated by the revolution.

The purpose for the torture that was visited upon the Plaintiff was provided throughout
the Complaint: Human Trafficking. Human Trafficking is a political crimenstibuting what
that country considers to be a criagainst its national securitpE 10, Y 17, 81, 85, 133, 204,
205, 208).

In Cuba, punishment for these kinds of crimes is meted through various types of
systematic torments that are similathose described by the Plaintif certain classf prisoner
is treated to a certain class of treatment. In Cuba, rapists and killeréoadedbetter treatment
in prison than are politicgdrisoners Just as Cuba routinely tortures prisoners accused of similar
political crimes, the Cuban prison in this case targeted Plaintiff for tortdreidnn fact torture
Plaintiff deliberately and individually to punighm because they believed that had ofered to
take Yasiel Puigout of the country. That many prisoners also suffer deliberate torture and
deprivation in prison does not negate that it was in fact torture directed agaimstashe

punishment for what is considered to be a political and nats&calrity crime.

While Defendants can probably provide the caattinfinitumwith cases listing horrific
and blood curdling acts of cruelty that trigger a reader’s visceral@aattieir listing of acts that
other courts have found to meet the standard for TVPA does not undermine Plamtifston
that they too endured torture as defined by the TVPA, and is essentially an arquah&sinte
the acts of torture described in these cases are wors¢htn@nes alleged by Plaintiff, then the
the actsalleged inthe instant case do not meet the severity standard for the TVPA”. That
argument is akin to claiming that the person who breaks her arm in a claraezasot injured
nor was she in an accident because another person broke his back irat sspacciderthat

was more severe.
Plaintiffs have adequately pled Secondary LiabilityTVPA

Defendants assert that Plaintiff fatio state a claim for secondary liabilityhder the

TVPA because Plaintiffnust plead, essentially, that Defendants edter® the conspiracy with
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the Cuban government with tlspecific intentand purpose that the Cuban governnterture
Plaintiff under the definition set by the TVPA.

Plaintiff disagree that secondary liability requires Plaintiff to so specifically plead

Defendantsimens rean the conspiracy.

Aiding and abetting and conspiracy liability are derived from fedepatngon law
standards, not statutory language like the TVPAhe appropria¢ standard for secondary
liability underthe TVPAIs derived from international lanRe Chiquita Brands International,
Inc, 2011 WL 2169873, 34S.D. Fla.2011)citing Presbyterian Church of Sudan v. Talisman
Energy, Inc,. 582 F.3d 244 (2d Cir.2000)

Receiving some guidance frodalberstam v. Welgh/05 F.2d 47ZC.A.D.C. 1983), the
Eleventh @rcuit held that tdind Defendants liable for conspiracy, Plaintiffeeded to prove by
a preponderance of the evidence that (1) two or more persons agreethit aovrongful act,
(2) [Defendant]joined the conspiracy knowing of at leasie of the goalsof the conspiracy and
intending to help accomplish it, and (3) one or more of the violations was committechegrse
who was a member of the conspiracy and@adh furtherance of the conspiracy. Cabello v.
Fernanded arios, 402 F.3d 1148, 1159 (TI:ir. 2005). Se€hiquita211 WL 2169873.

To plead aiding and abetting liability, Plaintiff must allege that@upacommitted an
internationallaw violation (in this case prolonged arbitrary detention and/or tortugd)that
Defendantsacted with the purpose or intentdssistin that violation, and (3)hat Defendants’
assistance substantially contributedCigba’scommission of the violatiar6eeCabello402 F.3d
and Chiquita 211 WL 2169873. The eleventh circuit necessitates a less calculated intent
requirement for aiding and abetting than conspiracy, stating tfetTorture Victim Protection
Act reaches those who ordered, abettechssistedn the wrongfli act.” Aldana v. Del Monte
Fresh ProduceN.A., Inc., 416 F.3d 1242, 1248 {1 Cir. 2005)(quotingCabelld.

As stated above, the standard for secondary liability is not set by the TVPA, but by
federal common law and by international law as it is undedstnd interpreted by federal
courts. Therefore, thpurposeor intent that Plaintiff must plead that Defendants possessed in
entering the conspiracy with Cuba or in aiding and abetting the Cuban governmenrt&s not
Defendants conterdthat the governmersipecificallytorture Plaintiff according to the strictures
of the TVPA.
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Under Cabellg to be held liable for torture based on conspiracy a Defendant need not
havespecificallyintendedthat the Plaintiff undergo torture undamy definition, but rather,hat
Defendant joined the conspiracy knowing at leasé of the goals of the conspiracynd
intending to help accomplish .itThroughout the complaint, Plaintiffasvoiced at least two
unlawful goals of the conspiracy: (1) the arbitrary prolonged deténtibthe Plaintiff and (2)
the torture of the Plaintiff ondee wasin Prison® (DE 10, 11 1414, 2330, 33, 246254)And in
Eastman Kodak Company v. Carballo v. Kav®78 F.Supp. 1078 (S.D.Fla. 1997), the court
held that an individual, who filed a falsecusation against a Plaintiff that resulted in that
Plaintiff's arbitrary and prolonged detention and torture, could be held liabgthing that she
knew about the prison’s conditions and conspired to calaeti? to undergo that dreadful
experienceunder ordinary principles of tort law she would be liable for the foreseeabtaseff
of her actions.

This knowledge standarfibr secondary liability is also the correct standard in customary
international law. The standard for aiding and abetting should be derived from ligenera
accepted norms of international |laB0sa v. Alvarekachain 542 U.S. 692 (2004Poe VIl v.
Exxon Mobil Corp.654 F.3d 11, 33 (D.C. Cir. 2011). In the past, tfecRcuit has correctly
held that international law is dead from a large variety of decisions and sources that are both
international and domesti€lores v. So. Peru Copper Corpil4 F.3d 233, 2448 (2d Cir.
2003) However, InPresbyterian Church of Sudan v. Talisman Energy, B82 F.3d 244 (2d
Cir.2009),the 2" circuit mistakenly concluded that “purpose” was the appropriate standard for
aiding and abetting under customary international law. In particular, it staysits previous
deferential determinations of international law by not relying on thspjudence of the
International Criminal Tribunafor the Former YugoslavidCTY) and RwanddICTR) — both
of which are international tribunals created by the United Nations SedDatincil (and

" Although the Supreme Court's holding iKiobel makes arbitrary prolonged detention that takes place
extraterritorially no longer actionable in federal courts unbderATS,Plaintiffs use it here only as an argument in
support of their argument for secondary liability, which is derived pglying International law. Arbitrary
prolonged detention has long been recognized as unlawful under custotearational lawPlaintiff is not seeking
redress for their arbitrary prolonged detention since it is not actionatikr the TVPA, but it was stiine of the
goals of the conspiradn this case.

8 The other goals of the coriggcy were improvingPuig’s baseball careeafter he lost the trust and confidence of
the government and the Communist Paatyl returning him and his family backtinthe good graces of the
governmat. The Cuban government has d@wnreasons for entering into these conspiracies; it keeps agrippon
the population, while making public examples of those who try tol"dtegir talent, and demonstrates to snitches
how they are rewarded for doing the right thing.
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therefore, in part, the United States). Instead, the celies on The Rome Statute, the treaty

creating the International Criminal Court and to which the U.S. is not a party.

Nonetheless, the correct knowledge standard for secondary liability basabgart of
international jurisprudence since the Buberg Miitary Tribunals. As way of example, ifhe
Zyklon B Casgethe Brittish Military Court found three persons guilty for supplying poisonous
gas tothe GermanS.S. (a Nazi paramilitary group largely responsible for many of thenmaes
committed during Wod War Il) whileknowingsuch gas would be used against allied nationals
held in concentration camps. LAW REPORTS OF TRIALS OF WAR CRIMINALS at 93
Similarly, in theFlick Case,Flick was found guilty by supplying financial support to the S.S.

while knowingof the atrocities the organization was committing.

The Nuremlerg court upheld the knowledge standard'ire Ministries Casevhere the
court found that theactus reasof merely approving a loan was not enough to support a
conviction of a banker whmade a loan to the S.S. despite the knowledge that such loans would
be used to commit atrocitiesl4 TRIALS OF WAR CRIMINALS BEFORE THE
NUREMBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 10 at
620. When discussing thenens rearequired under secdary liability the Chiquita court
misinterpreted and misapplied the Nurengocourt’s finding inThe Ministries Casewhich was
the only case th€hiquitacourt mentioned and relied upon in discussing the standard of. intent

However, the Nuremberg Courtvex changed the standarteens redrom thatof “knowledge”.

This knowledge standard carries on to more recent cases decided by the ICCTRnd |
In the case oProsecutor v. Furundzijathe ICTY Trial Chamber addressed whether “mere
knowledgethat his actions assist the perpetrator in the commission of the crime is sufficient to
constitutemens rea in aiding and abetting the crin@gse No. 1795-17/17, Judgement, § 236
(Int'l Crim. Trib. for the Formeryugoslovia Dec. 10, 1998After, looking at the pesent day
case law, the Nuremberg trials, work by the International Law Comission, andrie KRatute,
the tribunal decided that in the vast majority of cases, knowledge that a perstiors would
assist the perpetrator in the commission of the crumeld be enoughd. Similar holdings have
arisen in the vast majority of other cas8seProsecutor v. VasiljevicCase No. 1198-32A,
Judgement, T 102 (Int’l Crim. Trib. for the Former Yugoslovia Feb. 24, 2004)Prosecutor v.
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Emmanuel Rukund&@ase No. ICTR2001-70-Tat § 53and 578 (2009);Tadic Case NoIT-
94-1A at 1459, 474, 626, and 657.

It is theknowledge standarthat the Eleventh Circuit applied @abellowhen it held that
Plaintiffs must plead thd?efendanjoined the conspiracknowingof at leasbne of the goalsf
the conspiracy anthtending to help accomplish. iThe intent articulated bgabellois that of

helpingaccomplishing at leasineof the goals in the conspiracy.

But even if Plaintiff acceptthe Defendants’ intent standard of secondary liability as true,
Plaintiff hasmet that high standard.

In the case at bar the Plaintiff repeatedly akelpat Valdes entered into a conspiracy
with her son, PUIG, and with the Cuban government, to adelasetiffs of Human Tafficking
and to testify against the Plaintiff at trial in order to secure against the Plaimtifiitrary
prolonged detention and torture in Cuban prison. [DEYY 1217, 18-21, 2337, 213-249] The
Defendants personal motivations of financial gain and advancinguigis career by helping
him get back into the national Cuban baseball team does not negate their intent and purpose to
help the Cuban government commit arbitrary prolonged detention and torture. The Complaint
alleges several facts in support of the conspiracy, such as Valdes’ purgasgéting of a
tourist car and solicitation to go see her son at the baseball field, Puig’'s demah@o for
convertible pesos, the Defendants’ deldtely seeking out INDER officials to accuse Plaintiff,
Puig’'s purposeful act of keeping the mobile phone that OROZCO had given himifatiyed
and on him, while taking the calls from OROZCO and his cohort fedoad Puig’s
deliberately noncommittal awers to OROZCO and his cohort, designed to entice further
communication with Puig, the Defendants’ deliberate false testimony dun@gCuban
proceedings, and the government’s commendation of the behavior. (DEY1213-249.
Similarly, PUIG’s ideological membership in the INDER and in the Commiasath afforded
him the clout and connections to help secure a better position on the baseball team tlsrough hi

accusations.

Defendants knew the suffering that would be inflicted upon the Plaintiff in presoa f
political national security crime like Human Trafficking and they still accis@d intending for
the Plaintiff to suffer that torture [DEOLY 67, 7078, 88102, 204-212, 213-245Defendants

personally saw the effects that the many months ofreoitu prison had already inflicted on
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Plaintiff during trial and they purposefully testified against them in court to continue thestortur
[DE 10, 1167, 70- 78, 88-102 As their actions were pursuant to a conspiracy and agreement
between themselves, PUKGmeeting with the INDER’s deputy director and coach of the
National Series Team was a significant and relevant fact[B&rel0, | 70 78, 88102, 213

249. The fact is that the Defendants are two out of a larger number of other informamss in t
largenetwork of informants maintained and propped up by the govern®eeihe affidavit of
Gregorio Miguel Calleiro, that was provided as Exhibit U in Plaintiff's tFilsnended
Complaint [DE 10, 197].

In the case at bar Defendants joined the conspiracy to become informants @Gurbin
government to accuse individuals of attempting to smugglg out of the country in ordetio
rehabilitate Puig in the eyes of the government security so that he could rejoin the Cuban
National Team(DE 10, 1Y 8, 10, 35, 8802, 103-114 213249) In furtherance of that
conspiracy Defendants made false accusations to the Cuban government dgaitift P
knowing and intending that Plaintiff would be incarceratéda serious political crime and
detained in torturousonditions (DE 10, 167). In continued active participation of the conspiracy,
Defendants reiterated their accusations and participated in the investigdti®laintiff,
culminating their assistance to the government with sworn testimony given at Piinéfé in
order to secure the Plaintiftontinued detention artdrture[DE 10, { 70678, 88102, 212213-
249.

In the case at bar, Plaintiff gave specific informatiorassert Defendants’ participation
in the conspiracy and in aiding and abetting wrengful state actors, admitting dates, times,
locations, nhames, public records court documents, including, and most tellinglyctisatams
signed by Defendants. In those documetiie Defendants accuse Plaintiff of the crime of
Human Trafficking.SeeExhibits A and B, as attached to Plaintiff's First Amended Complaint
(DE 10, 1 6).

The allegations presented by Plaintiff in his Complaint do more than asseralgee
allegations of collusion between Cuban authorities and the Defendants. ThefPiaiwitfes the
date when the conspiracy bedahortly after he was sanctioned by the government in 2009), the
dates on which the Valdes and Puig accused the Plaintiff of offering to smuggle Pwf out
Cuba,the names of Puig and Valdes’-conspirators oithe INDER, the dates that Plaintiff was
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arrested and the name of the First Lieutenant, who arrested Plaintiffartiee of one of the
guards who tormented Plaintiff, the dates that Defendants appeared in court astrtiomites

that they provided on tlsedates, thespecificactions that Valdeand Puig took in furtherance of

the conspiracyandbr to aid and abet the Cuban government in its wrongful acts, the Defendants’
own words and signed accusations, along with the names of several state acttie ID@BE,

with whom Defendant’s spoke further their conspiracy. In additioRlaintiff hasprovided the
names of at least four (4) other people that Puig accused of Human Trafficking, ngcludi
Alexander Orozco Noa (DE 10, 11-882), Odalys Diaz Gonzalez, Armando Muniz, and Carlos
lvan Hernandez Concepcion (DE10, { 127), and “at least two other men (DE 10,FidaHy,
Plaintiff has provided a harrowing, comprehensive and disturbing account of the acts committed

againsthim in the Cuban prison byehauthorities and its lasting effects on them.

In a similar case again§tuban pitching sensation, AroldZhapman which relies on a
similar set of facts as the case at bar, the Defendant presented thie tdoe$outhern Judicial
District of Floridawith a Motion to Dismiss that utilized similarargumentthat Plaintiffs had
not adequately plead secondary liability under aiding and abetting and conspeGaysd
Plaintiffs had not pled that Defendarsisecifically intendedhat the Cuban governmestibject

the Plaintiff to prolonged arbitrary detention and/or torture.

In that case,Southern District of Floridacourt held that “Contrary to Chapman's
characterization of the Amended Complaint, Plaintiffs specifically @l@gapman “entered into
the caspiracy with the intent or purpose of facilitating the Cuban government to commit
arbitrary arrest, prolonged detention, and torture in contravention to the lawsoofsriaAm.
Compl. 111 32223). Plaintiffs additionally allegsufficient“factual content*—including specific
instances of assistance (making false accusations) tied to a specific purpasst theauban
government's violations of international law (prolonged arbitrary detentimhsoature)}—"that
allows the court to drathe reasonable inference” Chapman assisted the Cuban government with
the purpose or intent that the Cuban government would subject Curbelo Garcia and Perdomo to
prolonged arbitrary detentions *1239 and tortui®arcia v. Chapman 911 F.Supp.2d 1222
1238 (S.D. Fla. 2012)Defendants’ in this case met with higdmking Cuban officials from the
INDER, significantly the Deputy Director for INDER and ti@&enfuegos’team’s baseball

coach,who were part of the same ongoing conspiracy. In addition, there was also a quick

succession of nearly identical false accusations, and after making thoseiacsugatig was

Plaintiff's Response t®@efendant’s Motion to DismissOE 11] Pagel8of 19



allowed back on the national teairastly, the Plaintiff preseatthe court with a notable and
disturbing pattern that baseball players in Cuba have adopted in order to secyveditiens
with the government [DE 10, 1 1:2403], and of Puig and Valdes’ pattern of accusing people of
offering Puig money to play baseball abroad after being sanctioned or caugiptiatieto leave
Cuba [DE 10, 11 114, 127].

The Complaint competently alleges conspiracy by stating that Defendamtedeimto a
conspiracy withithe INDER, the DCSE and Cuban officials to inform and accuse individuals of
Human Trafficking in order to have those individuals arbitrarily arrested abpcding to
prolonged detention and torture, that Defendants joined the agreement with the intent and
knowledge that their participation would facilitate the commission of that \oaolaéind that the

Cuban government did, in fact, commit that violation.

The Complaint also alleges aiding and abetting liability by pleading that the Cuban
government officials violated international law by arbitrarily arresting amojesting the
Plaintiffs to prolonged detention and torture, that Defendants actdd tie intent and
knowledge of assisting in that violation and that Defendants’ assistance saligtaatitributed

to the government officials’ commission of the violation.

WHEREFORE, Plaintiff respectfully requests that this court enter an aleleyirg

Defendants’ Motion to Dismiss.
Respectfully Submitted,

s/Kenia Bravo
Kenia Bravo, Esq., FBN 68296

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of this document was fileedierdl
court using CM/ECF on October 14, 2013.

s/Kenia Bravo

Kenia Bravg Esq., FBN 68296

Avelino J. Gonzalez, Esz. FBN 75530
Law Offices of AvelinoJ. Gonzalez, P.A.
6780 Coral Way, Miami, Florida 33155
Ph: 305-668-3535; Fax: 305-668-3545
E-mail: AvelinoGonzalez@bellsouth.net
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