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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 13-CIV-22626-BLOOM/Valle

SODIKART USA,
Plaintiff,

V.

GEODIS WILSON USA, INC.,
Defendant.

/

ORDER ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on Defendaebdis Wilson USA, Inc.’s (“Defendant” or
“Geodis Wilson”) Motion for Summary Judgment, EGlo. [39] (the “Motion”). The Court has
reviewed the Motion, all supporting and opposingfj and submissions, and the record in the
case. For the reasons that follow, GeodlVilson’s Motion for Summary Judgment is
GRANTED.

. PROCEDURAL BACKGROUND

Plaintiff Sodikart USA’s (“Plaintiff” or “Sodikart”) single-count Complaint seeks
damages against Geodis Wilson underGaemack Amendment, 49 U.S.C. § 1470&CF No.
[1]. Defendant timely answered the Complaif®eeECF No. [6]. The paids have engaged in

mediation, discovery and trial preparation. f@wlant filed the instarMotion on July 30, 2014;

! While the Complaint makes reference to the Carriage of Goods by Sea Act, Ch. 228, 49 Stat. 1207 (1936)
(codified as a note to 46 U.S.C. § 30701) (“COGSABeComplaint 1 22, and Defeadt dedicated considerable
space in its Motion to #t provision, Plaintiff has clarified thatH# only recovery soughn the complaint was
under the Carmack Amendment” and hashesved any basis for relief in COGSA. ECF No. [40] at 2-3. The Court
will read the Complaint no more broadly than does Plaiit$iéfif, and will consider it as seeking relief only under
the Carmack Amendment.
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Plaintiff timely responded on #gust 14, 2014, ECF No. [40] (the “Response”); and Defendant
timely replied on August 25, 2014, EQNo. [42] (the “Reply”). The parties have properly
submitted statements of facts and attendant egeensupport of and opposition to the Motion.
SeeECF Nos. [38][40-7], [41].

. MATERIAL FACTS

Plaintiff is in the business dmporting racing and rentdarts for sale in the United
States. ECF No. [38] T 1; ECF No. [404V]L. In January 2013, non-party Octane Raceway
purchased karts and various related accessoriesRtaimtiff. ECF No.[38] 1 2; ECF No. [40-

7] 1 2. The karts were manufactured in CouateFrance by an affiliate of Plaintiff, non-party
Sodikart SA, and shipped by way lo¢ Havre, France, to Houst, Texas. The karts were then
transported by rail and truck to Octane Racewa$cottsdale, Arizona. ECF No. [38] 11 4, 9;
ECF No. [40-7] 11 4, 9. Plaifitiasserts, and Defendant concedéeat the karts and accessories
arrived damaged by water and corrosion, as wdllyasoncussion due to thigping or falling of
pallets containing thiarts in transit. SeeECF No. [38] 1 5ECF No. [40-7] 1 5see alscECF
No. [38-6] at p. 3 of 38; ECRo. [38-7] at p. 11 of 23.

The parties dispute Defendant’s role in thensport of those karts and accessories from
France to their final destination in Arizona. fBedant contends that it did not transport or
handle the karts and took no active role in shipping them, but acted as a receiving agent in the
United States. ECF No. [38] 11 6, 13. SpecificaDefendant claims that the karts were
transported from Sodikart SA to port at Levdaby non-party Trans-Containers du Maine, and
that Defendant arranged the shipment fromHare to port in Houston, and from there to
Arizona, for non-party Cargo Caaher Line Ltd., which in turn arranged for transport with

Mediterranean Shipping Companyd. 1 7-9. Plaintiff does natispute thatMediterranean



Shipping Company actually transported the karts flsance to their final dgination. Plaintiff
claims that Defendant represented itself tairRiff as a “one stop shop” for “ocean shipping,
trucking, insurance and customs chace” providing “the servicesf assembly, consolidation,
breaking, bulk and distribution,” as a “freigiorwarder” for purposes of the transpoB8eeECF
No. [40-7] 111 6-7, 13; EE No. [40-1] 11 5, 12. Rintiff has also produced an email from an
employee of Defendant to a third party whicatss, with reference to Defendant, “As you may
already know, Sodikart has deait® change freight forwarders.” ECF No. [40-6] at 1.

The parties further dispute the authenticity aatidity of the bill of lading issued with
respect to the transport. Defenthas exhibited copies of a siadiill of ladingfor the transport
from Le Havre to Arizona (issued by Defendarirench Affiliate, Geodis Wilson Franceypee
ECF No. [38-3] (“Bill of Lading); ECF No. [38-4] (“Sea Wayhbil); ECF No [38-2] at 15:7-9.

It supports the authenticity dhose copies as true and corregth the unrebutted deposition
testimony of Defendant’s corporatepresentative to that effesgeECF No. [38-2] at 19:21-24,
and with the corroborative testimony of Plaifsifcorporate representative that, following the
routine practice between Defendant and PIiiri their three-year course of business,
Defendant would have provided Plaintiff a billlatling like the copy evidenced for the transport
in question. SeeECF No. [38-1] at 19:2-20:1%.Controverting that edence, Plaintiff stresses
that Defendant has not introductite original and executed biif lading, notes (based on a
sworn affidavit from its corporatrepresentative) that Plaintébuld not locate an email from
Defendant with the bill of lading for the trgwst in question attached (email attachment being
the routine means of such comnication between the partieshdahighlights that the front and

back of the Bill of Lading are in different colored inkSeeECF No. [40-7]  11; ECF No. [40-

2 Plaintiff's corporate representative further testifight he did not remember if the Bill of Lading
evidenced at his deposition was, in fact, the one issued with the shipment in questB&F No. [38-1] at 19:11-
21.



1] 19 8-10; Reply at 7-8. Plaintiff's corpogatepresentative stated (and Plaintiff argues), on
those bases, that the Bill bading was produced by DefendanteafPlaintiff alerted Defendant
to their claim for damagesSeeECF No. [40-1] | 8.

. SUMMARY JUDGMENT STANDARD

A party may obtain summary judgment “if the movant shows that there is no genuine
dispute as to any material famtd the movant is entitled to judignt as a matter of law.” Fed.
R. Civ. P. 56(a). The parties may suppoeirtipositions by citation to the record, includinger
alia, depositions, documents, affidavits, or dedlars. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, Ina177 U.S. 242, 247-48 (1986)A fact is maerial if it
“might affect the outcome of the suit under the governing la@. (quotingAnderson477 U.S.
at 247-48). The Court views the facts in tlghtimost favorable to the non-moving party and
draws all reasonable inferences in its favBee Davis v. Williamgi51 F.3d 759, 763 (11th Cir.
2006); Howard v. Steris Corp550 F. App’x 748, 750 (11th Ci2013) (“The court must view
all evidence most favorably toward the nonmovingypand all justifiablanferences are to be
drawn in the nonmoving party’s favor.”).

“[T]he court may not weigh coh€ting evidence to resolve disputed factual issues; if a
genuine dispute is found, summajydgment must be denied.”Carlin Commc’n, Inc. v.
Southern Bell Tel. & Tel. Co802 F.2d 1352, 1356 (11th Cir. 1986&e alscAurich v. Sanchez
2011 WL 5838233, at *1 (S.D. FlaoM. 21, 2011) (“If a reasonablectainder could draw more
than one inference from the facts, and that imfegecreates an issue mwfaterial fact, then the

court must not grant summary judgment.” (citidgirston v. Gainesville Sun Publishing C#.



F.3d 913 (11th Cir. 1993)). ‘€hmoving party shoulders theitial burden of showing the
absence of a genuine igsaf material fact.Shiver v. Chertoff549 F.3d 1342, 1343 (11th Cir.
2008). Once this burden is satisfied, “the nomimg party ‘must make a sufficient showing on
each essential element of the case for which he has the burden of pRay.\). Equifax Info.
Servs., L.L.GC.327 F. App’x 819, 825 (11th Cir. 2009) (quotiGglotex Corp. v. Catretd77
U.S. 317, 322 (1986)). Accordingly, the nomving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesiiic facts to suggest thatreasonable jury could find in
his favor. Shiver 549 F.3d at 1343. “A mere ‘scilldéi’ of evidence gpporting the opposing
party’s position will not suffice; there muste enough of a showing that the jury could
reasonably find for that party.Brooks v. Cnty. Comm’n of Jefferson Cnty., Md6 F.3d 1160,
1162 (11th Cir. 2006). Even where an opposindgypaeglects to submit any alleged material
facts in controversy, thcourt must still be safied that all the evience on the record supports
the uncontroverted material facts that thevamd has proposed before granting summary
judgment. Reese v. Herberb27 F.3d 1253, 1268-69, 1272 (11th Cir. 20Q®)jted States v.
One Piece of Real Prop. Located at 5800 S.W. 74th Ave., Miami3b&F.3d 1099, 1103 n.6
(11th Cir. 2004).

VI. ANALYSIS

Through this action, Plaintiff seeks oa@ry from Defendant under the Carmack
Amendment regarding karts and accessoriggpsioi by Plaintiff and damaged in transit from
France to their final destination in Scottsd#lgzona. Defendant, in the instant Motion, argues
that Plaintiff's Carmack Amendment claim fails asnatter of law because (a) the shipment at

issue was governed by a single bill of lading imnsport from a foreign country to a United



States destination, with no pagate bill of ladingissued or required fothe United States-
domestic leg of transportation, rendering the Carmack Ament inapplicable; and (b)
Defendant acted neither as a “motor carrier” ndreaght forwarder” as required for application
of the Carmack Amendment. Defendant is coroecthe first and, ultimately, dispositive issue.

A. The Carmack Amendment Does Not Aply to the Shipment at Issue Here

The Carmack Amendment “provides the exclusive cause of action for interstate shipping
contract claims.” White v. Mayflower Transit, LLLC543 F.3d 581, 584 (9th Cir. 2008).
Generally, the Carmack Amendment governs itaggscargo claims, controls and limits the
liability of common carriers for in-transit cargadapreempts common or state law remedies that
increase a common carrier’s liability beyone #ictual loss or injuryo the property.Seee.g,
Smith v. United Parcel Sen296 F.3d 1244, 1246 (11th Cir. 2002) (“The Carmack Amendment
creates a uniform rule for carrier liability wih goods are shipped interstate commerce.”);
Hansen v. Wheaton Van Lines, In£86 F. Supp. 2d 1339, 1343-44 (S.D. Fla. 2006) (Carmack
Amendment preempt all state, common and statuéwyregarding the liability of an interstate
common carrier for claims arising out of shipngewithin its purview). It was enacted in 1906
as an amendment to the Interstate Commert¢e¥t887 codifying a comon law rule of strict
liability on common carriersand is now part of the terstate Comerce Commission
Termination Act of 1995, 49 U.G. § 14706. The Carmack Amendrh@nposes strict liability
on “motor carriers” and “freight forwders” and providesn relevant part:

(1) Motor carriers and freight forwarders: A carrier providing transportation or

service subject to jurisdictin under subchapter | or bf chapter 135 shall issue a

receipt or bill of lading for property it reies for transportation under this part.

That carrier and any other carrier thdglivers the propey and is providing

transportation or service sgf to jurisdiction under subapter | or 11l of chapter

135 or chapter 105 are liable to the persditled to recover under the receipt or

bill of lading. The liability imposed undehis paragraph is for the actual loss or
injury to the property caused by



(A) the receiving carrier,
(B) the delivering carrier, or

(C) another carrier overhese line or route the property is transported in
the United States or from a place in the United States to a place in an
adjacent foreign country when transported under a through bill of lading
and, except in the case of a freiglarwarder, applies to property
reconsigned or diverted unde tariff under section 13702.

Failure to issue a receipt or bill of lading does not affect the liability of a carrier.

A delivering carrier is deemed to béhe carrier performing the line-haul

transportation nearest the destinationdngs not include earrier providing only

a switching service at the destination.

(2) Freight forwarder. — A freight forarder is both the receiving and delivering

carrier. When a freight forwarder praeis service and uses motor carrier

providing transportation subject to juristion under subchapter | of chapter 135

to receive property from aonsignor, the motor carrier may execute the bill of

lading or shipping receipt for the freigfdrwarder with its consent. With the

consent of the freight forwarder, a motarrier may deliver mperty for a freight

forwarder on the freight forwarder’s bill ¢dding, freight bill,or shipping receipt

to the consignee named in it, and rptdor the property may be made on the

freight forwarder’s delivery receipt.
49 U.S.C. § 14706(a¥ee alsdJPS Supply Chain Solutions, Inc.Megatrux Transp., Inc750
F.3d 1282, 1285-86 (11th Cir. 2014) (“The Carmack Adment is a strict liability statute.
When a shipper shows delivery of goods teaarier in good conditiorand non-delivery or
delivery in a damaged condition, there arisesima facie presumptioaof liability.”).

However, the Carmack Amendment does ngtiyapo shipments frona foreign country
to a final destination in the United States untessdomestic leg of transportation is governed by
a separate bill of ladingSwift Textiles, Inc. v. Watkins Motor Lines, |nt99 F.2d 697, 701
(11th Cir. 1986) (“[W]hen a shipment of fogei goods is sent to the United States with the
intention that it come to finakst at a specific dénation beyond its port afischarge, then the
domestic leg of the journey (from the port of discharge to the intended destination) will be

subject to the Carmack Amendmexs long asthe domestic leg is covatey separate bill or

bills of lading.” (emphasis addedawasaki Kisen Kaisha Ltd. v. Regal-Beloit Cof61 U.S.
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89, 100 (2010) (adopting rule Bwiftand holding that the Carmack Amendment does not apply
to a shipment originating overseas under a single through biltmfglai.e., without a separate
bill of lading issued for the domestic, inland segment of an overseas import shiphitaks
USA ex rel. Fireman’s Fund Ins. Co. v. Sea Star Line,,l14%3 F.3d 1288, 1293 (11th Cir.
2006) (a separate, domestic bill of lading required for application of the Carmack
Amendment).

Here, since there was no separate bill diflg issued for the domigs leg of transport —
the rail and truck transportation thfe karts from port in Houstofgxas to their final destination
in Scottsdale, Arizona — the Carmack Amendidoes not apply. The Bill of Lading provides
for combined transport, through shipment fram Havre, France to $tisdale, Arizona. ECF
No. [38-3]; ECF No. [38-4] “Carmack does not apply if thegmerty is received at an overseas
location under a through bill that covers the transport into an inland location in the United
States.” Kawasakj 561 U.S. 103.

Plaintiff attempts to create a factual dispute by challenging the validity and authenticity
of the Bill of Lading. However, the Court needt addresses this issue of fact to resolve
Defendant’'s Motion. Assuming (despite PIditgi generally unavailig evidence) that the
through Bill of Lading producedy Defendant is invalid, andven assuming, as Plaintiff
implies, that Defendant never issued a bill of hiadprior to the shipment in question, Plaintiff's
Carmack Amendment fails because there was no gegaleof lading issued or required for the
inland shipment from bluston to Scottsdale.Swift Altadis Kawasaki and their progeny
uniformly hold that it is the existence of, oequirement for, a domestiaill of lading that
determines whether the Carmack Amendment appli€&ee Kawasakj 561 U.S. 102-03

(“Carmack applies only to transport of propeity which Carmack requires a receiving carrier



to issue a bill of lading, regardless of whether t@atier erroneously fails to issue such a bill.”);
Altadis, 458 F.3d at 1291 (Carmack Amendmentsdoet apply unless the domestic, overland
leg of transport is itself covered by a separate bill of ladiegg also UPS Supply Chain
Solutions 750 F.3d at 1286 n.2 (Carmack Amendmwmuld not apply to shipment from
overseas to inland U.S. locatitumder one logistical plan”)Amer. Road Serv. Co. v. Consolid.
Rail, 348 F.3d 565, 568 (6th Cir. 200@he Carmack Amendment doaot apply “to a shipment
under a through bill of lading unless a domestic sagrof the shipment is covered by a separate
domestic bill of lading.”);Shao v. Link Cargo (Taiwan) Ltd®86 F.2d 700, 703 (4th Cir. 1993)
(same). If there is no separate bill of ladfngthe domestic, inland segment of the shipment,
and no such bill of lading is required, the Carmack Amendment does not apply.

Plaintiff does not contend that a separhailé of lading for the Houston-to-Scottsdale
segment of the shipment was actually issligd Defendant (or any other party). Rather,
acceptingarguendothe factual dispute manufactured bwiRtiff, Defendant did not issue any
valid or binding bill of lading at all. Whilaf the Carmack Amendmerig otherwise applicable
to Defendant, Defendant was required to issbél af lading pursuant to 49 U.S.C. § 14706(a),
Defendant wasot required to issue separatebill of lading for the domestic leg of the kart and
accessories transportationSee Kawasaki561 U.S. 104-05 (explaining that the Carmack
Amendment and COGSA permit through bills of ladiogshipments from overseas to an inland
U.S. destination, and do not require a sepabdteof lading for the domestic leg of such a
shipment). Therefore, whether Defendant issaie@lid through bill of lading or none at all is
not a genuine issue of material fact to bgoheed. The domestic, inland leg of the combined,
through transportation of the karts and accessénoes Le Havre, France via Houston, Texas to

Scottsdale, Arizona was not governed by a seéepdpdl of lading. As such, the Carmack



Amendment does not apply, and Defendant maestafforded summary judgment on this
independent ground.

B. The Court Need Not Address Whether Defendant Qualifies as a Freight
Forwarder Under the Carmack Amendment

Defendant argues, in the alternative, that the Carmack Amendment does not apply
because Defendant was not a “freight forwarddathwespect to the shipment at issue here. The
Carmack Amendment defines aéight forwarder” as:

[A] person holding itself out téthe general public (othé¢han as a pipeline, rail,

motor, or water carrier) to provide tigportation of property for compensation
and in the ordinary course of its business

(A) assembles and consolidates, or provides for assembling and
consolidating, shipments and performs or provides for break-bulk and
distribution operations of the shipments;

(B) assumes responsibility for tharisportation from the place of receipt
to the place of destination; and

(C) uses for any part of the transportation a carrier subject to jurisdiction
under this subtitle.

The term does not include a person usiaggportation of an acarrier subject to
part A of subtitle VII.

49 U.S.C. § 13102(8).

By sworn affidavit of its designated repretgive, Plaintiff contends that Defendant
represented itself to Plaintifind generally functions as a “oms¢op shop” for what amounts to
international sea and land shipping and trartggion, providing servicescluding all of those
listed in the relevant statutory faetion of a freight forwarder.SeeECF No. [40-7] 11 6-7, 13;
ECF No. [40-1] 11 5, 12. It has also prodd an email in which Defendant's employee
describes Defendant to a third party as a “freight forwarder,” with specific reference to Plaintiff.
SeeECF No. [40-6]. In other wog] Plaintiff contends that a genuine factual dispute precludes
summary judgment on this material issue, whether Defendant is aeiight forwarder within
the meaning of the Carmack Amendment. Wiséemingly, a factual issue may be raised, it has
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no import. As the Court finds that the Carmack eéxdment is inapplicable to the shipment at
issue heresee supréection IV.A, it need not readr address this issue.

V. CONCLUSION

For the foregoing reasons, it is hereDRDERED and ADJUDGED that Defendant
Geodis Wilson USA Inc.’s Motion for Summary Judgment, ECF No. [3GRANTED.

The Clerk of Court is directed ©6LOSE this case andERMINATE any impending
deadlines, and any pending motionsRENIED as moot.

DONE and ORDERED in Fort Lauderdale, Florid#éhis 3rd day of September, 2014.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record
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