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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 13€CV-24048-HUCK

HUMBERTO VALDES,
Plaintiff,

VS.

CITY OF DORAL, et al.
Defendans.

Order Granting Defendant City of Doral’s Motion for Summary Judgment

THIS CAUSE is before the Court on Defendant City of Doral’'s Motion for
Summary Judgmenfiiled January 13, 2015.[D.E. 86] Plaintiff Humberto Valdes
allegesthe City of Doral (“the City”)violatedTitle VII of the Civil Rights Act of 1964
(“Title VII”), 42 U.S.C. 82000eet seq. the Americans with Disabilities Act (“ADA”),
42 U.S.C. 812101et seq.the Florida Civil Rghts Act (“FCRA”"), Fla. Stat. §60.01et
seq; and 42 U.S.C. 8983. For the reasons stated below, the City’s Masagraned
and Plaintiff's Complaint is dismissed.

Background

Plaintiff Humberto Valdes alleges that the City failéd accommodatehis

disabilitiesin violation of the ADA and FCRA (Counts HIV) and violated hisFirst

Amendmentights under 42 U.S.C. § 1983 (Count VII).

! valdes consents to summary judgment on Coudtgdlleging retaliation under Title VII “opposition clause,” 42
U.S.C. § 20008(a) and the FCRA, Fla. Stat780.10(7)). The Court previously dismissed Court¥N (alleging
retaliation under Title VII “participation clause,” 42 U.S.C2@)0e3(a), the ADA, 42 U.S.C. §22@(a) and the
FCRA, Fla. Stat. §60.10) and Counts X (alleging violations of 42 U.S.C. 8983 against individual defendants.
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On a motion for summary judgment, the court considers the relevant facts in the
light most favorable to the namovant. Holly v. Clairson Indus., L.L.C492 F.3d 1247,
1249 (11th Cir. 2007) The record shows that at a#llevanttimes the City employed
Jorleen Aguiles as Director of Human Resources, Ricardo Gomez as Chief of Police, and
Yvonne SoletMcKinley as City Manager. In April 2008, the City hired Valdes as a
lieutenant in the City Police Department (“Department”). Valdes previaustked for
twentyfour years for the City of Hialeah as a police officer, sergeant, lieutenant, and
SWAT team commander. As a lieutenant for the City of Doral, Valdes supepated
officers and sergeants, oversaw emergency situations, spearheagstigations,
testified in court, made arrests, and seized property, among other functions. [D.E. 88-1:1;
88-2:1; 88-3:1; 94-4:7-8; 108-1:1.

The City assignedts lieutenants to one dhree eighthour shifts: the &.m. to
2p.m. “day shift,” the 2.m to 10p.m. “afternoon shift,” or the 1@.m to 6a.m
“midnight shift.” From late 2008 through January 2011, Valdes and Lieutenant Miguel
Perez were the onlhieutenantplatoon commanders in the Department. They were solely
responsible fosupervising te City’s patrol officers and sergeants, twefayr hours a
day, 365 days a year. Valdes was responsible for Platoon II, whose officers and sergeants
worked from roughly J.m. to 5a.m. During this time, Valdetypically worked the
afternoon shifand would managessues that arose overnight when he returned to work
the next day, although at times he worked later than midnight. In January 2011, Valdes
took charge of the Crime Prevention U(i€PU"), which he commanded uniil was

disbanded in September 2011. [D.E. 88-2; 94:4-5; 94-1:®42P3:2; 108-1; 109-4:3.]
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Valdeshas been diagnosed witfanic disorder, agoraphobia (a type of anxiety
disorder), insomnia, and pesaumdic stress disorder (“PTSD”). These conditions stem,
at least in part, fromtwo work-related incidents: a March 2009 collision involvihip
and another police vehicend a September 2010 incident when a cardiac arrest victim on
whom Valdes was performing rescue procedures vomited in Valdes'’s face and later died.
Valdes received worker compensation for wages and medical expenses related to
mental health issues caused or exacerbated by each of these irfcifl2s884:75, 87;
94-4; 94-5; 108-1:3-4, 13; 109-2:8.]

Following the 2009 collision, Dr. Ricardo Sandoval, a psydkia diagnosed
Valdes with panic disorder and agoraphobiéaldeswas on paid leavefom March 20,
2009 to April 10, 2009. Upon his return to work, Valdeseived lightduty assignments
for six months. In October 2009, Valdes resumedduty work® [D.E. 1081:4; 109
2:26-36.]

A year later, in October 2010, Valdes missed seven tdags of work as a result
of the September 2010 incident. In November 2010, Valdes began regulaseling
sessions with Dr. Herman Vega licensed mental health amelor,as part of his

workman’s compensation treatment regime. At that time, Valdes requested a work

2. The record indicates that Valdes filed for and received worker's compenbatieifits related to both incidents
under case numberd/C 2009110869 and WC2010116510D.E. 944; 945; 9417] (email exchanges among
Sandra Vasquez, the City’s Worker's Compensation Clerk, AgMides, and others regarding Valdes’s worker’s
compensation claims).

3. Therecord contains twenttwo form psychiatric progress reports, documenting Valdes's conditionpleted by

Dr. Sandoval on a weekly or-bieekly basis from May 5, 2@0to November 12, 2009. These reports contain a
“work status” section, where the reporting doctor can recommend “No, W&kl Time,” “Part Time,” or “Light
Duty.” Dr. Sandoval selected “light duty” on six reportsin3May, and 1 each in June, July, and August. The
remaining sixteen reports recommend “full time” work or make no recouatien. [D.E. 109-2:7-30.]
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schedule that would allow him to attend therapy appointments betwaath Zb.m. and

to spend time with his childrenDuring that timeValdes regularlyeft work for therapy
sessions that occurre@étwveen 2and 7p.m. In January 2011, while he was being treated
by Dr. Vega, Valdes was made Commandethe GPU. [D.E. 8811:1; 108-1:5-10
109-6:1-8.]

In March 2011, the City’s Human Resources Director, Jorleen Aguiles, received
two anonymous letters alleging that three employees of the City Police Department
Chief Ricardo Gomez, Lieutenant Jose Trigo, and LieutedantesDobson—had
encaged in misconduct. Aguiles shared these letters with City Managem¥vSoler
McKinley, who contacted the Mianidade County State Attorney’'s Office and the
Florida Department of Law Enforcement (“FDLE”). The City opened its own Internal
Affairs (“IA”) investigation into the allegations and FDLE commenced a separate
invedigation. These concurrent investigations lasted for several mofithk. 88-1:1-4;
88-3:1-4.]

In April 2011, Lieutenant Trigo reassigned Valdes'’s tliancé, a police officer
for the City, from one unit to another unit within the Departm¢btE. 88-2:8-9.]

In June 2011, investigators for the City and the FDLE requested statements from
Valdes for use in their respective investigations. On JumetBe presence of Aguiles,
Valdes provided swornstatement to George Gulla, the City’s Internal Affairs Sergeant
The next day, Valdes provided a sworn statememDbE Agent William Saladrigas
On June 8, upon hearing that Gomez may Hmen making intimidating comments to

potential witnesses in the investigations, SteKinley sent Gomez a téxmessage
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instructing him to refraifrom making such comments|D.E. 881:2; 1081:6-7; 108-
9:30-31.]

During the course of the IA and FDLE investigations, a witness had the
opportunityto review the statements other withesses whdiad previouslytestified.
Dobson testified in the 1A investigation on August 16, 20Xigo testified on September
8, 2011 and Gomez testified on February 7, 2012. The FDLE investigation concluded in
Decenber 2011, at which point Gomez made a put#iords request for all wiess
statements given in the course of that investigation. The IA investigation concluded in
Octolker 2011 as to Dobson and Trigad sometime after February 2012 as tonén
[D.E. 88-1:3—-4; 88-2:3-4.]

In September 2011Gomez disbanded the CPU awdldes therreturned to his
previous posibn commanding Platodh. Around this time, Valdes became concerned
that Gomez was retaliating against him. [D.E. 88-2; 94:11; 94-9:1; 108-1.]

On November 1, 2011, the City terminated Lieutenant Dobson, creataxcpacy
for a lieutenant in the midnight shift. Gomez initially informed Valdes that he would
haveto cover thevacantmidnight shift. In response, Valdes first submitted a hardship
request, claiming that this schedule would affect his family relations and his general
health He then submitted farmal request for accommodatiamder the ADA, claiming
that he was unable to work at night due to his panic attacks, PTSD, and sleep disorder.
Valdes continued to work the afternoon shift and never workenhitheight shift. [D.E.

88-1:4-5; 882:5; 8811:1.]



The same day that Dobson was terminated, Valdes sent a memorandum to Aguiles
outlining his concerns that Gomez was acting in a retaliatory marvedes suggested
that Gomez was aware of his testimony in the IA investigation bec@oseez’s
demeanochanged toward Valdes after Trigestified in the IA investigation and had a
opportunity to view the statements of others, including Valdes. Valdes apparently
believed thaflrigo reported Valdes’s statements to Gom¥aldesspecifically claimed
that Gomez retaliated against him byasking Valdes towork the midnight shift,

2) demanding thaValdesexplain his failure to sign overtime paperwork for a sergeant
under his direct supervision, and@mmenting on Valdes’s fault in a parking lot fender
bender before the official investigation had concluded. [D.E. 94-12:3-5.]

Onor around December 13, 2011, Valdes met with Aguiles to discuss his request
for accommodation. During that meeting, Aguiles became concerned that Valdes was not
fit for duty. After the meeting, she discussed hencerns with SoleMcKinley and the
City Attorney, Kara Nickle. Aguilethen contactegsychologist DrBrian Mangan, who
agreed to perform a fitness-for-duty evaluationrtbet week.Valdes was placed on paid
administrative leave pending the outcome of that evaluation. [D-E:838084:2-3, 5-

10.]

The day Valdes was placed on administrative leave, Gomez drove him hbene.
City requires that police officers report aclyange of residence. Valdes directed Gomez
to a different residence than he had last reported t€ittye In the driveway Gomez
observed the City police vehicle assignedVades’s therfiancé, whohad also not

reported her change of residence to@ity. After observing that Valdes ainis fiance
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had violated City policy, Gomez opened an Internal Affairs investigation into the matter.
[D.E. 88-2:6-7; 94-23.]

In early January, Dr. Mangan concluded that Valdes was fit for qUyE. 88
1:6—7.] Valdes returned to work on January 9, 20N2aldes asserts that in the weeks
after he returned Gomez and Aguiles regularly denied his requests for leave to see his
doctors and implemented strict procedures for leave requéBtE. 94:20; 94-30:3-4

On January 31, 2012, Valdes requestedommodation to work théa.m to
2p.m. day shift, rather than the afternoon shift, so that he could attend regular
appointments with his therapist. On February 13, 2012, Vaeesa letter to Aguiles
stating that the City’s failure to respond to his accommodation requests dating back to
Novemberwas retaliatory and was exacerbating his medical condit@m February 15
Aguiles met with Valdes to discuss hending request$or accommodation. City
Human ResourceSoordinator,Isabel Gonzalezalso attended this meetingnd, as did
Aguiles, took notes of the discussion. In the meeting, Valdes reported to Aguiles that he
had been falling asleep while working the afternoon shift and that his panic attacks had
increased in frequency. After the meeting, Aguiles informed Soler-McKinley, Nickel and
Dr. Manganof her concerns that Valdes’s apparently deterioratorglition mayrender

him unfit for duty The day after the meeting, Aguiles sent her notes from the meeting

4. Although Valdes asserts that Gomez and Aguiles “regularly” denieckhigests to see doctors, Valdes does not
identify any instance where he was denied leave in advance of a scheduednagmt. Rather, he refers only to
two instances in February 2012 when he notified his superiors, viasesaail the morning of his scheduled shifts,
that he would not report for duty due to “health reasor@ti the first occasion, Aguiles told Valdes that he must
report for duty. In the second instance, Valdesteto Gomez “The delay in resolving my pending [internal affairs
investigation] is aggravating my medical conditfoand Gomez granted his request for leayB.E. 94:20; 94
30:34]



Dr. Mangan. Valdes claims thahe notes containe@&xaggerated and inaccurate
information. Specifically, Valdes complains thafguiles wrote that Valdes’s panic
attacks causehim to be “hypersensitive. In contrast, the Gonzalemotes do not
specifcally contain this term. While Valdes conteséguiles’s use of the term
“hypersensitive, he does not disputéhe contents of Gonzales’'s notes. Those notes
memorialized Valdeés statements that heuffers from PTSD, addiction to prescription
sleep aidsand three to five panic attacks per week, which, at various timeschased

him to stay home from work, to be confined to his desk at work, to pull his vehicle to the
side of the road for up to 45 minutes while on duty, and to visit a fire station while on
duty to have his blood pressure checked. [D.EL:8394:2097:4-9; 105-5:18.]

On February 152012, Valdes wasagain placed onpaid aministrative leave
pending the outcome @& second fitnesfor-duty evaluation conducted by Dr. Mangan
During that March levaluation,Valdes explained his concern that Aguiles nheye
miscommunicated to Mangahne nature or extent of Valdes’s condition. Nevertheless, as
a result of hievaluation, Dr. Mangan determined that Valdes was temporarily unfit for
duty. [D.E. 88-1:8; 94:22-24.]

After Dr. Mangan’ssecond evaluation, Valdes remainedpaid leave’. While on
leave, Valdes kept regular appointments with his treating psychiatrist, Dr. Bernardo

GarciaGranda, who prescribed medication and provided psychotherapy to Valdes for his

5. Pursuant to City policy, Valdes was required to utilize his @&tiick time, vacation time, and paid time off
while on leave. Valdes’s position was protected by the Family Medical L&etvéFMLA”) for thefirst twelve
weeks of leave.The record does not indicate whether the City continued td/phies after the LA period had
expired, but the City did employ Valdes for the entirety of his lefDeE. 88-1:8-9; 884:26]
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work-related mental health injuries. From March throdgly of2012, Valdes submitted
numerous public records requests documents, audio files and video files related to
incidents of alleged misconduct by Gomez and other City officlaldune 2012, Valdes
submitted a written complainto the MiamiDade County State Attorney’s Office
regarding allegations of corruption in the City’s Police Department. Valdesnet with
representatives othe MiamiDade County Public Corruption Unit and the State
Attorney’s Office. In July 2012, Valdes sent an email to SéMaKinley stating, “My
duties as a law enforcement officer . . . require that | investigate suspected criminal
activity and misconduct by police personnel” and “I will be bringing misconduct
allegations against the Chief of Police and other officers within the City of Dofad.”
attorney for the City responded to that email, acknowledging Valdes’s various records
requests, and stating that because Valdes was “not on active duty with the Police
Department . . . any investigation or fact finding that you wish to do must be conducted
as a private citizen.” [D.E. 88-14:1; 88-5:3; 94:22—-24; 94-37:8-9.]

In September 2012, Dr. Gareisranda concluded that Valdes was capable of
returningto work on a “trial” basis, on the condition tha (1)could only work the day
shift, and (2)could not be placed under stress, which meant he could ngerfaym
road patrol, (bexecute traffic stops, (chake arrests, (destify in court, (edetermine
the course of action to be taken during emergencies or complexen&vement
situations, or (fwork variable hours or variable shift schedules. In short, Valdes could
perform daytimestressree work in an office, but could not fulfill thesualduties of a

police lieutenant. [D.E. 88-5:3-7.]



On October 5, 2012, Aguiles sent a letter to Valdes outlining the natures of
disabilities, his accommodation requests, and the City’'s responses over the previous
eleven months. At the conclusion of this letter, in a section titled “The City’s Proposed
Reasonald Accommodation,” Aguiles offerefaldes the position of Police Clerical
Aide for $23,500, less than one-third of his lieutenant saiaj.E. 88-32:1-6.]

On the day his response to the City’s proposed accommodation was due, Valdes
emailedAguiles and SoleMcKinley, stating that the clericaide position amounted to
discimination and harassment, but that he would accept “any atlalable position.”
Soler-McKinley responded:

| have approved a final extension of time until Monday, October 15, 2012,

at 12:00 noon, for you to advise the City whether or not you will achept

Police Clerical Aide position. This is the only available position in the

Police Department that matches the work restrictions imposed by your

health care provider. If you do not accept this position by the above

deadline, | will consider you as having voluntarily resigned from your

employment with the City.
[D.E. 88-1:15-16.]

Onthe morning ofOctober 5, at 8:41a.m, Valdesemailedthe City Attorney for

Doral, Jimmy Morales, statinghat he had retainedegal counsel and that the

accommodationsrpposed by Aguiles and SolbtcKinley amounted tadiscrimination

and retaliation. [D.E. 94-48:1-2.] Morales respondedhat because Valdewas

6. This letterstates, in part:

Given thatthe City cannot approve your specific accommodation requests, we likeuto offer
you an alternative accommodation that would enable you tarnreib work within your
restrictions. . . . The position appears to be a perfect match for theegtriktions imposed by Dr.
GarciaGranda, as it is a desk job performing offiwerk with a MondayfFriday 8:00a.m to
4:00p.m. schedule, and it is a low stress position based on the job duties.

[D.E. 88-32:1-6]
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represented by counséfi] t would be totally inappropriate for me to communicate with
you at this point,” adding, “[p]lease feel free to have your attorney contatt fDeE.
94-48:1.] At 9:57a.m., Valdesemailed Aguiles and SoldicKinley: “I have been
contacted by the City of Doral attorney Mr. Morales. He has indicated that he wants my
attorney to call hintherefor kic], | will not be complying with your demotion request
that was due by 12noon today[D.E. 88-1:17.] After the noon deadlinpassedSoler
McKinley wrote to Valdes, “you have not accepted the City’s transfer offer to a position
within your restrictions, [therefore] have no choice but to consider you as having
voluntarily resigned from your employment with the City as of tddgi.E. 94-49:1-2.]
Valdes did not respond until aftergm., when he sent an admittedly ambiguous email
summarimg his previous communications, referring to the clerical position proposal as
“discriminatory andretaliatory,” yet concluding, “Please tell me when and where to
report for my new job as a Police Clerical Aide”. .[D.E. 94-49:5.] On November 6,
Valdes explained t®r. GarciaGranda that his employment with the City ended because
“he was offered a desk job but it was basically a demotion because he would have to take
a pay cut. He did not agree with that and he was fired.” [D.E. 88-5:7-8.]
Analysis

Summay judgment is proper “if the movant shotst there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). The moving party bearthe initial burden ofidentifying the portions fothe
recordwhich it believes demonstrate the absence of a genuine issue of material fact.

Jones v. UPS Ground Freighi83 F.3d 1283, 1292 (11th Cir. 2012) (citidglotex Corp.
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v. Catretf 477 U.S. 317, 3231986)). “An issue of fact is ‘material’ if it is a legal
element of the claim under the applicable substantive law which might affect the outcome
of the case.” Allen v. Tyson Foods, Incl121 F.3d 642, 646 (11th Cir. 1997) (citing
Anderson v. Liberty Lobby, ¢n 477 U.S. 2421986)). “It is ‘genuine’ if the record
taken as a whole could lead a rational trier of fact to find for the nonmoving padty.”
ADA Failure to Accommodate

Title | of the ADA provides that no employer “shall discriminate against a
gualified individual on the basis of disability in regard to job application procedures, the
hiring, advancement, or discharge of employees, employee compensation, job training,
and other terms, conditions, and prigés of employment.” 42 U.S.C.12112(a). A
plaintiff makes out a prima facie case of discrimination under this section of the ADA
when he shows that (he is disabled; (2)e is a qualified individual, and (B was
subjected to unlawful discrimination because of his disabiMgDonnell Douglas Corp.
v. Green 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1933jnson v. Federal Exp.
Corp., 746 F.3d 1196, 1200 (11th Cir. 2014) (citation omitted). The City challenges only
the second and third elemta With regard to the second elementgaalified individual”
Is someone “who, with or without reasonable accommodation, can perform the essential
functions of the employment position that such individual holds or desires.” 42 U.S.C.
§12111(8). The “essential functions’df a job are “the fundamental job duties of the

employment position” and “do not include the marginal functiohghe position.” 29

7. “Disability-discrimination claims under the R& are analyzed using the same framework as ADA claims.”
Holly v. Clairson Indus., L.L.C492 F.3d 1247, 1255 (11th Cir. 2007) (citibgAngelo v. ConAgra Foods, Inc.
422 F.3d 1220, 1224 n.2 (11th Cir.2005)herefore, both claims are reviewedetter here
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C.F.R. 81630.2(n)(1). For the reasons discussed below, the Court finds that Valdes is
not a qualified individual and therefore must gr@@fendant motion as td/aldes’s
ADA claims.

The City contends that Valdes is not a qualified individual because he could not
perform the essential functions of his job. $BAngelo v. ConAgra Foods, Inc422
F.&d 1220, 1229 (11th Cir.2005) (“If the individual is unable to perform an essential
function of his job, even with an accommodation, he is, by definition, not a ‘qualified
individual’ and, therefore, not covered under the ADA.”). Valdes contends that the
record presents a genuine issue of material fact éisetessential functions of ity
police lieutenant The City argues that each of the following is a function essential to the
role of lieutenant: a)making arrests, lgeizing property, chestifying in court,

d) performing road patrol and executing traffic stogsjetermining the course of action
to be taken during emergencies or complex law enforcement situdbi@mgaging in
activities that may cause stress, or g) working outside of daytime hours.

As discussed above, in September 2012, Valdes’s treating physician Dr.-Garcia
Granda found that Valdes could return to work on a trial basis, but subject to the
conditions that Valdeworkonly in an officework onlyduring daytime hours, and avoid
stressful situations.[D.E. 88-5:2-3.] Due to the nature of these limitations, even if the
City provided accommodations, Valdes could not make arrests, seize property, testify in
court, perform road patrol, execute traffic stops, determine the course of action to be
taken during emergencies or complex law enforcement situations, engage in activities

that may cause stress, or work outside of daytime hdir&. 88-5:3-6.] Valdes does
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not contest his inability to perform these law enforcement functions, but argues that there
are material issues of fact as to whether they are essential functions of the City lieutenant
position.

The “essential functions’of a job are “the fundamental job duties of the
employment position” and “do not include the marginal fioms of the position.” 29
C.F.R. 81630.2(n)(1). “Whether a particular job function is essentialesaluated on a
caseby-case basis bgxamining a number of factors.”"Samson746 F.3d at 1261
(quotingD’Angela 422 F.3d at 123(nternal quotation marks and citation omitiedi
job function may be essenti@mong other reasons, becausgtlig position ebsts to
perform that function, (2here are a limited number of employees among whom the
function is distributed, or (3he function is highly specialized so that the employee was
hired for his ability to perform the function. 29 C.F&R1630.2(n)(2)(i)—(iii) Evidence
as to whether a function is essential includeYtlhe employer’s judgment as to which
functions are essential”; (iffw]ritten job descriptions prepared before advertising or
interviewing @plicants for the job”; (iiif[tthe amount of time spent on the job
performing the functiohy (iv) “[t] he consequences of not requiring the incumbent to
perform the functiofy (v) “[t]he terms of a collective bargaining agreerhe() “[t]he
work experience of past incumbents in the job”; and (vii) “[t]he current work experience

of incumbents in similar jobs. Id. 8§ 1630.2(n)(3)(i)—(vii) When the relevant statutory
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factors are applied to the facts of this ch#ee Cout finds thatseveralof the functions
Valdes admittedly could not perform are essential functions of the lieutenant position.

The factors set out in881630.2(n)(2) and 1630.2(n)(3) are analyzed in tandem.
SeeSamson746 F.3d at 1201. As for the relevant factors enumenat8d630.2(n)(3),
first, the City’s judgment is that the ability to make arrests, seize property, testify in court,
perform road patrol, execute traffic stops, determine the course of action to be taken
during emergencies or complex law enforcement situations, engage in activities that may
cause stress, and work flexible hours are essential elements of the job of lieutenant.
Second, the City’s written job description for the lieutenant mrsguggestshat these
functions are essentiallt lists the following skills required of a lieutenafifa]bility to
react promptly and correctly in emergency or complex law enforcement sityations
“[a] bility to obtain information through . . . integation” “[s]kill in the care and use of
firearms” and “[p]hysical strength and agility sufficient to perform assigned duties.” 127:

3. The job description also summarizes the “[n]ature of [w]ork” of a lieutenant:

Responsibilities include . . . testifying in court, making arrests, and
performing other duties to assist in the administration and operation of the
department. Incumbents are . . . responsible for demonstrating specialized

police techniques in the area of assignment. Work involves an element of

personal danger and employees must be able to exercise considerable
independent judgment and professional knowledge in making decisions

regarding the use of deadly force in protecting citizens and themselves

without the benefit of immediate supervisory assistance or advice.

8. Not all factorshave bearing on this cas@here is no record of a collective bargaining agreement and the parties
do not contend that the job of lieutenant is highly specialized. Thefathters apply to varying extents.

9. Valdes arguethat the ability to work variable hours was not historically required by ityea@d was added to
the lieutenans job description to retaliate against him. The record does not shwem whe lieutenant job
description was changedere, the Court reliesn thelieutenant’sob description that all parties agree was in place
when Valdes was hiredSee D.E. 127.
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[D.E. 1273.] Third, to the extent that the record indicates the relative time Valdes spent
on various tasks, that he “seized more money, arrested more people . . . and impounded
more cars” than the City'sther “sergeants and lieutenants combinedggests that the
ability to make arrests, seize property, determine the course of action to be taken during
emergency law enforcement situations, and engage in -gickgsng activities are
essential functions of the lieutenant jolD.E. 88-4:14.] Fourth, théburden on the City

that would result from not requiring a lieutenant to perform the abstesl functions
supports a finding that the functions are essential. After Dobson was terminated in
November 2011, Valdes and Perez wibe only lieutenants assigned to overseehadle

shifts commanding the City’s patrol officers and sergeants. If Valdes could not leave the
office or participate in stregaducing activities or respond to emergencigse City

would likely either haveo hire another lieutenant to work at the same time as Valdes or
shift an undue burden on the City’s only other lieutenant, causing further demands on the
already depleted lieutenant rankReviewing the sixth and seventh factors together, the
experience®f former and currenlieutenantsas shown throughout the record leads the
Court to conclude that each function at issue is an essential function of the lieutenant job.
Valdes’s past provides the strongest evidence for this conclusion. During hisdsnure
lieutenant the record shows that Valdeerformed every task the City contends is

essential.Valdesmade arrests, patrolled, seized property, responded to emergencies, and
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testified in court’® [D.E. 88-4:11-1394:7-8.] His presencend participatn were
required during stressful emergency situationsluding active burglaries, narcotics
investigations, andhostage-takings [D.E. 88-4:11-12 15; 94:78.] In addition, he
worked variable and lateight hoursstaying as late at & m. andadjustirg his schedule

as needed[D.E. 88-4:9-12.]Lieutenants Dobson and Trigdsoperformed road patrol,
executed traffic stops, testified in court, determined the course of action to be taken in
emergencies, and worked a flexible and variable shift schaddieutenants for the City.
[D.E. 88-8; 88-9.]

As for the relevant factors enumerated 1630.2(n)(2), firstwhile the lieutenant
position is not the type of job defined by a singular function it “exists to perform,”
several functions fit this bill.In the broadest sense, a lieutenant exists to command a
platoon of sergeants and officeas they respond to a variety of law enforcement
situations Thus, in the very least, the role of lieutenant exists to make decisions
regardingcomplex law enforcement situatigrie perform under stress, and to work away
from a desk when neededecondthere was'a limited number of employees among
whom the function [was] distributéd The record shows that the City generally
employed three lieutenants, and that only one lieutenant is on duty at any given hour of
the day. In essence, when a lieutenant is on duty, he is responsible for all functions of the

lieutenant position Taken together, these statutory factors support a finding, and the

%1n his affidavit, his defense deposition, and his own plegdin this case, Valdes promotée fact that he was
named Officer of the Yeand nominated for a prestigious law enforcement award based on his job pec®iman
2009, a year where he made more than 50 arrests and seized over $100,000[D.Ea88-7:62; 8816:6-7; 94:6]
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Court so findsas amatter of law, that the functions at issue are essential to the role of a
police lieutenant.

Holbrook v. City of Alpharetta, Gal12 F.3d 1522 (1997) supports the Court’s
finding. The plaintiff inHolbrookwas a visually impaired police detectivil. at 1526.

For years afterthe accident that impaired his vision, the City of Alpharetta
accommodated Holbrook by assigning functions that Holbrook could not complete, such
as evidence collection, to other detectivies at 1528. The Court held that the collection

of evidence is an essential function of a police detective; therefore Holbrook was not a
“qualified individual” under the ADA.Id. The Court’s decision hinged in large part on

the unpredictable nature of police world. (“[T]he police department cannot predict in
advance what crimes will be committed in any given week or what evidence will appear
at any given crime scene; indeed, being prepared to respond to unexpected events is, in
part, precisely what defines a police officer or detective.”).

Theunpredictable and stresskituationswith which Valdes admittedly dealt as a
lieutenant which include making numerous arrests, responding to gun violance,
performing emergency resuscitation on a heart attack victim, are the precise kinds of
emergencycircumstancesnherent to police work. The ability to respond to stressful
situations is even moreritical for a lieutenant, the solsuperviso of a team of patrol
officersand sergeants, than for a police officer, who is likely one of mulbibieers on
duty at a given time.The Holbrook Court also emphasized that the ADA analysis is not
altered by a defendant’'s “previous accommodation” when it “may have exceeded that

which the law requires.”Holbrook 112 F.3d at 1528.Thus, the extent that the City
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accommodated Valdes in the past, or made it easier than is required by law for him to
request accommodations, has no bearing on its obligation to Valdes under the ADA.

The urt alsofinds that theres no question of fact that the ability to rko
variable hours is an essential function of the jodi@dtenant This leadersip role
inherently requiresuch flexibility to account foipossible absens@f other leutenants,
as well as the unforeseen emergency circumstathggsare inherent to poe work.
Further, even assuming that there is a factual dispute as to whether the ability to work
variable hours is an essential function of a lieutenant’s position, the other functions that
Valdes could not perform as of September 26t2aking arrests, testifyingn court,
investigating crime scenes, determinthg course of action in emergency situations, and
all other stressnducing activities—are certainlyessential functions of the job. Because
Valdes could not perform thedenctions even with the accommodations he requested,
Valdes is not a “qualified individual” under the ADAThe court therefore grast
summary judgment as to Valdes’'s ADA and FCRA claims.

§ 1983 First Amendment Claim

Valdes asserts that the City violated his First Amendment righieéspeech by
retaliating against hinfor making sworn statements to investigators and fopuldic-
records requests.A First Amendment retaliation clairoy a government employee
against his or her employeequiresbalancing “the interests of the . . . citizen, in
commenting upon matters of public concern and the interest of the State, as an employer,
in promoting the efficiency of the public services it performs through its empldyees.

Pickering v. Bd. of Ed.391 U.S. 563, 5681968). Accordingly, Valdes’'s First
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Amendmentlaim is governed by a foypronganalysis. Se8ryson v. City of Waycross
888 F.2d 1562, 1565 (11th Cir. 198%®jla v. Padron 484 F.3d 1334, 1339 (11th Cir.
2007).

The first two prags,constituting a balancing testletermine[] whether Plaintiff’s
speech is protected by the First Amendment,” and are decided by a court as a matter of
law. Battle v. Bd. of Regents for G468 F.3d 755, 760 (11th Cir. 2006). First, the court
considers Wwether Plaintiff's speech “may be fairly characterized as constituting speech
on a matter of public concernBryson 888 F.2d at 156&quotingRankin v. McPhersgn
483 U.S. 378, 3841987) (citation and internal quotation marks omittedl) the first
prong is satisfiedthen the court will also “weigh[] the employee’s first amendment
interests against the interest of the state, as an employer, in promoting the efficiency of
the public services it performs through its employedd.”(quotingPickering 391 U.S.
at 568) (citation and internal quotation marks omitted).

The third and fourth prongs, though generally questions of fact for a jury, may be
resolved by the court if there is no genuine issue of material Tdstd, “[i]f the public
employee prevails on the balancing test, the -fiader determines whether the
employees speech played a ‘substantial part’ in the government’s decision to demote or
discharge the employeefd. at 156566 (citingMt. Healthy City School District Board
of Educationv. Doyle 429 U.S. 274 (1977)Carter v. City of Melbourng-la., 731 F.3d
1161, 1170 (11th Cir. 201%applyingBrysonto a municipality’s decision to conduct an
internal affairs investigation against plaintiff)Fourth, “if the employee prevails by

showing that the speech was a substantiativating factor in the state’s employment
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decision, the state must prove by a preponderance of the evidence that ‘it would have
reached the same decision . . . even in the absence of the protected conttuct.”
(quotingMt. Healthy 429 U.Sat 286).

Valdes claims that the City retaliated against him basddsosworn statements in
the IA and FDLE investigations, statements to Midade County and the State
Attorney’s Office, and statements accompanymng pwlic records requests. The City
argues that Valdes lacks a valid First Amendment retaliation claim under 42 U.S.C.
81983 because he was not engaged in protected speech, and even if he was, the record
does not support a finding of an adverse action osatean. For the reasons discussed
below, the Court finds that even though Valdes engaged in protected speech, the City is

entitled to judgment as a matter of law on the First Amendment claim.

Valdes spoke as a citizen on a matter of public concern

The City argues that Valdes did not engage in speech subject to camstltut
protection. Valdes contendbat his statements were made as a citizen and are thus
subject to the full scope of the First Amendment. The statements that form the basis of
Valdes’s claim are his (Bworn statement to City officials (Aguiles and Gulla)Jome 6,

2011, for use in an ongoing IA investigation; $2)orn statement to FDLE agent William
Saladrigas on June 7, 2011, for use in an ongoing FDLE investigatiguhl®) recods
requests from June and July 2012 for documents, audio files, and video files related to
suspected misconduct in the Police Department; angr{¢n statements to the Miami

Dade Public Corruption Unit and State Attorney’s office in June 2012, requesting a
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formal investigation into alleged corruption by Gomez and other City officiaitseese
statements are constitutionally protected.

“Truthful testimony under oath by a public employee outside the scope of his
ordinary job duties is speech as a citizen for First Amendment purposes. That is so even
when the testimony relates to his public employment or concerns information learned
during that employment.”"Lane v. Frank134 S. Ct. 2369, 2378 (2014) (finding grand
jury testimony by a state employee regarding information learned from an audit
conducted in the course of employment was speech subject to First Amendment
protection). Thd.ane Court emphasized the importance of protecting employee speech
that reveals corruption by other public officials withessed during the course of
employment.ld. at 2380. Lanelimits theholding in Garcetti v. Ceballos547 U.S. 410,

421 (2006), where the Court found that the contents of a district attorney’s internal
memorandum to his supervisors was not citizen speech because the memorandum was
written as part of the employsrbfficial responsibilities.

The City contends that Valdes did not speak as a citizen when he prewided
statements to investigators on June 6 An2011. The City contends that Valdes spoke
as an employeebecause testifying in court and providing information to government
agences are functions listed in the lieutenant job description. Howev&aioetti the
Supreme Court concluded that an employee may speak as a citizen even when he acts
within the bounds of a job description. 547 U.S. at-284(“[T]he listing of a given task
in an employee’s written job description is neither necessary nor sufficient to demonstrate

that conducting the task is within the scope of the empleymefessioal duties for First
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Amendment purposes.”).Here, the fact that a police lieutenant is expected to testify in
court and participate in investigations related to his normal police work does not strip his
sworn statements regarding public corruption of First Amendment protection. To do so
“would place public employees who witness corruption in an impossible position, torn
between the obligation to testify truthfully and the desire to avoid retaliation and keep
their jobs.” Lane 134 S. Ct. at 2380Viewing all evidence in the light most favorable to
Valdes, the courfinds thatValdes spokes a citizenn his June 2011 sworn statements;
accordingly those statement are protected by the First Amendment.

The City argues that ValdesJune and July 2012 public records requests for
documents, audio files, and video files related to suspected misconduct in the Police
Department anthathis June 2013tatement$o the MiamiDade Public Corruption Unit
and State Attorney’s Office do not constitute First Amendment speech. In a July 2012
letter to Aguiles and other City employees, Valdes wrote that as a law enforcement
officer he was obligated to investigate suspected wrongdoing by City officials. The City
responded thaValdes acted as a private citizéecausehe was not on active duty
Ironically, now the parties have reverdedir respective earlier positiorts fit their legal
arguments here. Valdes asserts lleaticted as an independent citizen when he requested
public records from the City and reported alleged corruption within the City to law
enforcement agencies. Conversely, the City contends that Valdes undertook his
investigation as a City lieutenant.

In June 2012, when Valdes made his public records requests and spoke to law

enforcement agenciebe had been on leave for months. There is no evidéndbe
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recordthat Valdes was asked to fulfill any duties for his law enforcement job during this
time. Rather, the record shows th@aldes was prohibited from acting as a law
enforcement officer until hiseating physician approved his return to work. Viewing all
the record evidence in the light most favorable to Valdes, the tiodd that Valdes
spoke as citizenin his June and July 2012 public records requests and statements to the
Miami-Dade Public Corruption Unit and State Attorney’s OfficeAccordingly, that
speech is within the ambit of the First Amendment.

To determine “whether an employee’s speech addresses a matter of public
concern,” the Court must examine ‘the content, form, and context’ of the speech, ‘as
revealed by the whole record.Carter, 731 F.3d at 1168 (quotir@onnick v. Myers461
U.S. 138, 14748 (1983)). The content of Valdes’s testimony and records requests
involved alleged corruption and misconduct by government officials. The form and
context of the speeehsworn statements regarding polimésconduct and public records
requests for evidence of the samsrongly suggest that Valdes’s speech was aimed at
disclosing, investigating, or helping to end potential corruption. This speech falls in the
category of speech about public corruption that involves a matter of public corS=en.
Lane 134 S.Ct. at 2380 (“[Clorruption in a public program and misuse of state funds [ ]
obviously involves a matter of significant public conc&rn.Thereforg the Court finds
that Valdes spoke as a citizen, rather than a City employee, on a matter of public concern.

Valdes’s First Amendment interests outweigh state interests

Next, the Court addresses the second prong. The Cityndbesntend, nor does

the record support, a finding that Valdes’s speech threatenethtenest of the state.
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Indeed,the City argueghat itsactions with regard to Valdes’'s employment are entirely
unrelated to his speech. Because Valdes's speech is subject to First Amendment
protection, and the City has not pointed to any way that speech threatened its interests,
Valdes has met the second prong of the First Amendment anaBes€arter, 731 F.3d

at 1170) police officerwho was terminated based bis First Amendment speeahet

second prongvhen defendant did not cite evidence showing that the speech “threatened
the municipalitys ability to maintain the orderly administration of public services”).
Based on the absence of record evidence showing otherwise, the Court finds that
Valdes’s First Amendment interest outweigh any interests of the City.

Valdes’s speech did not playsabstantial parnn the City's decisions

Third, the City contends that even if Valdes’'s speech is protected by the First
Amendnent, the record does not support a finding of adverse employment action or
causation. Although adverse action and causation argproifiedelements of the First
Amendment retaliation analysisr claims of a government employee agaimstor her
employer, the Court reads the City’'s arguments as attacking the third prong of that
analysis'® Summary judgment is pper on that element if there mgruine issue of
material fact showing thafaldes’s speech played a substantial role in any of the City’s
allegedly retaliatory decisions. For the reasons discussed below, the Court finds that the
record demonstrates the absence of any material issue tdidastaldes’s speech did not

play a substantial role in the City’s actions.

11 This is consistent with the Court's@ysisin its Order Granting in Part DefendastMotion to Dismiss.[D.E.
29:19]
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Valdesclaims that Aguiles, ®mez,and SolerMcKinley, as agents of the City,
retaliated against him from September 2011 through October 2012 for his speech to
investigators and his publirecords requestsThe Cityrespondghat Valdes’s speech did
not play a substantial role in any of the allegedly retaliatory acts.

Valdes contends that Gomez retaliated because of Valdes&s 6, 2011 sworn
statement in the City’s IA investigatiaand June 7, 2011 statement to Saladrigasdn th
FDLE investigation. However, the record shows that Gomez did not know of Valdes'’s
statements to investigators until December 2011 at the eaflidsdnetheless, Valdes
contends that Gomez retaliatét) in September 2011, by terminating the CPU);iif2
October 2011, by becoming increasingly vigilant ofldés’s actions; (Bin November
2011, by threatening to transfsfaldes to the midnight shift, a transfer approved by
SolerMcKinley but which never in factazurred (4) in December 2011y openingan

internal affairs investigation into Valdes’s failure to report that he moved residences;

12. Gomez tesified that he first saw Valdes'June 2011 statements to FDLE investigators in December 2011, after
the FDLE investigation concluded and Gomez submitted a public recongsstdqr witness interview summaries.
[D.E. 88-2:4] That testimony is not directly rebutted. Nevertheless, \fatmcludeghat Gomez knew of the
content of his statements prior to December 2@k5ed on the fact that Dobson and Trigo were giversadoghe
witness statements during their August and September 2011 intervidve only record evidence Mas relies on,
however, isinadmissiblespeculationdoublehearsay ands taken out of context. Sdénited States v. Robinspn
239 F. App'x 507, 508 (11th Cir. 2007) (citing Fed. R. Evid. 801(c), 805) (“Hearsdgtetement, other than one
made by the declarant while testifying at the trial or hearing, offered iereadto prove the truth of the matter
asserted.” Hearsay within hearsay, orcatled ‘doublehearsay,’ is admissible only if each part of the combined
statements conforms with an exception to the hearsay rule.”). sgdwmilativedoublehearsay is in a deposition
statement by FDLE investigator William Saladrigas, wherein hessthspoke to people during the course of my
investigation who had conversations with Ricardo Gomez wherealle tomments that one could infer that either
he was getting information somewhere or was just drawing opinions basethbmas going on under him his
department.”[D.E. 887:13] Saladrigas added that Aguiles, and possibly Gulla, told him that “a peagfle were
either threatening to or actually submitting whistleblower letterd dffbr they gave their statements to FDLE for
fear that thechief was going to go after them[D.E. 88-7:13-14] After making this statement, upon which Valdes
erroneously relies, Saladrigas was asked whether he recalls having léath@drmez was aware of the substance
of the statements given in the FDLE éstigation. Saladrigas respondeddoubt seriously he was aware of the
substance of what was going on, simply because, to be honest wjthore of the people we were talking to . . .
were very friendly with him. They wouldn't have gone and donethéanfavor.” [D.E. 88-7:14]
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(5) in January 2012, by implementing a more stringegatedure to request time off; and

(6) in April 2012, by transferring Valdes'’s thdiancé aCity police officer, to a different

unit within the Department The Cout need not address the first three alleged instances

of retaliation because the record evidence establishes that they occurred before Gomez
knew of Valdes’s speeciSeeRoberts v. Rayonier, Incl35 F. Appx 351, 358 (11th Cir.
2005)(“At a minimum, a faintiff must generally establish that the employer was actually
aware of the protected expression at the time it took adverse employment action.”).

As to Gomez'sfourth allegedly retaliatory action, the record shows that Valdes
unguestionablyiolated a policy of his employment and Gomez witnessed this violation
firsthand which led to an internal investigation which found that Valdes violated
established City policy. Conversely, the record contains no evidence affirmatively
linking Valdes’s statements to the internal investigation. Even so, Valdiss the
Court to infer that an investigation by his boss into his uncontested violation of a
employmentrule is retaliation forhis statements made six months earli@ihe Court
declines this invitationSeeThomas v. Cooper Lighting, In&06 F.3d 1361, 1364 (11th
Cir. 2007) (finding absent other evidence to show causation, “[a] three to four month
disparity between the statutorily protected expression and the adverse employment action
IS not enough”).

As to Gomez'sfifth allegedly retaliatory action, the record establisties the
more stringent leave policy was implemented by the entire Department, not just by

Gomez, and the record does not show that the policy targeted Valdes in particular.
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As to Gomez's sixth allegedly retaliatory action, the record establitatsin
April 2012, Gomez reassigned Valdes’s ttimmcé who was an officer for the City
during the relevanime period,from the Neighborhood Resource Unit to Platoothe
record als shows and Valdes does not contest, that this transfer occurred after Mrs.
Valdes’s refusal to give a crime prevention presentation at a local callegd, waspart
of her job as a Neighborhood Resource officer. The record does not edstaditis
transfer caused any change to Mrs. Valdes’s rank or salarydoes itestablish that
Valdes’s sworn statements ten months prior to the April 2012 transfer motivated
Gomez’s action. In sum, viewing all the evidence in the light most favorable to Valdes,
no reasonable juror could find that his sworn statements playedelawant part—Ilet
alone a substantial relein Gomez’s allegedly retaliatory actions. Searter, 731 F.3d
at 1170.

Valdes nextontends that Aguiles retaliated in responskisdune 62011 sworn
statement in the IA investigatidoy (1) requiring that Valdes submit to twidaness-for-
duty exans, in December 2011 and in February 2012 andr{@characterizing Valdes’s
mental state to Dr. Mangan February 2012.Valdes further contendbat Aguilesand
Soler-McKinley retaliated in response to his June and July 2012 record requests and
statements to MianrlDade County authorities and the State Attorney’s Offige
(3) telling Valdes there was no light duty position fotieutenant in September 2012
(4) offering Valdesonly a clerical position for asalary significantly lower than a
lieutenant’s salaryand ) refusingto acknowledge Valdes’s alleged acceptance of the

clerical job, resulting in the termination of his employment with the City.
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As to the first two alleged instances of retaliation by Aguiles record does not
contain evidence upon which any person cawdsonablyrely to find that Valdes’s
speech to the IA investigate#to which Aguiles was a witnessmotivated Aguiles’s
actions regardiny/aldes’s fitnesdor-duty six to seven monthkter. SeeThomas 506
F.3d at 1364. To the contrary, the recolelrly establishethat Aguiles acted pursuant
to her role as HR director by responding to Valdes’s claim of disabilitynautple
requests for accommodationThe record does not support Valde#fsrd claim, that
retaliatory animus causeédjuilesto deny Valdes’s return to work anlight duty position
before she offered him the clerical aid position. Rather, the record shows that Aguiles
could not assign Valdes any position until Dr. Gai@Gieandaapproved of his return to
work. After Dr. GarciaGrandagave his approval, the City offered Valdd® only
availableposition that would accommodate his disabilities, and he refused to accept it
Even if the City could have provided Valdes with light duty work that was more desirable
to him, which the law does not requirkut which Valdes argues it has done for
lieutenants recovering from physical injuriesthe pastValdescites to no evidence that
could lead a reasonable fdotder to conclude that the City denied him light duty work
as retaliation for his First Amendment speech, nor does Valdes even attempt to show that
any other lieutenant’s disability was remotely analogous to his own admittedly
debilitating impairments Finally, the record does not support a finding that Aguiles and
SolerMcKinley offered Valdes the clerical aid job and then terminated his employment
as retaliation for his speech. Rather, the record shows that Valdes could not perform the

functions of a lieutenant and thhe rejected the City’s offer of a clerical position. In
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sum,viewing all the record evidence in the light most favorable to Valueseasonable
juror could find thatvaldes’s proected speechplayed a substantial role in tladegedy
retaliatory actionsof Aguiles and SoleMcKinley. SeeCarter, 731 F.3d at 1170.
Because Valdes fails the third prong, the Court declines to address whether the City
would have reached the same decision absent Valdes’'s protected sfdeci@urt
therefore grants summary judgment in favor of the City as to Valdes’s § 1983 claim.
Conclusion

For the foregoing reasonfefendantCity of Doral's Motion for Summary
JudgmeniD.E. 86] is GRANTEDon all remaining claimsA final judgment in favor of
all defendants will be entered by the Court.

DONE AND ORDERED in Chambers, Miami, Florida, on April 30, 2015.

Paul C. Huck
United States District Judge
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