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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-CIV-20136-BLOOM/Valle

SEAN RAIMBEAULT and
LORI-ANN RAIMBEAULT,

Plaintiffs,
VS.

ACCURATE MACHINE & TOOL, LLC,
SUNBELT DIVERSIFIED ENTERPRISES,
LLC, 1848 CAPITAL PARTNERS LLC,
JAMES TOLZIEN, JOSEPH E. DAGROSA,
JR., DAVID NEITHARDT, JAMES WILDER
a/k/aJIMMIE WILDER AND JOHN SICILIAN,

Defendants.
/

ORDER DENYING
DEFENDANTS’ MOTION TO DISMISS

THIS CAUSE came before the Court on Defendants Accurate Machine & Tool,
LLC (“Accurate”) and SunbeltDiversified Enterprises, LLC’'s(“Sunbelt”, together with
Accurate, the “Moving Defendants”) Motion to d$dniss Plaintiffs Sean Raimbeault and Lori-
Ann Raimbeault’s (“Plaintiffs”)First Amended Complaint, ECF Npi5], for failure to join an
indispensable party (the “Main”, ECF No. [52]). The Courhas reviewedhe Motion, all
supporting and opposing filings, considered tral arguments at the September 29, 2014
hearing, the record in this casad is otherwise fully advised in the premises. For the reasons
set forth below, the Court denies the Motion.
|. PROCEDURAL BACKGROUND
Plaintiffs filed their original complainon April 24, 2013 in the Circuit Court of

Dorchester County, South Carolina, captioRaimbeault v. Accurate Machine & Tool, LLC, et
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al.,, Case No. 2013-CP-18-76, asserting claibased on fraud, constructive fraud, unjust
enrichment, violation of the South Carolina Unferade Practices Act, S.C. Code § 39-5-10 et.
seq., and breach of contrackee ECF No. [1]. On Jun@l, 2013, Defendants Accurate and
Sunbelt removed the action teetbistrict Court for the Disict of South Carolinald. Accurate
and Sunbelt then filed a motion ti@nsfer venue to the Southddistrict of Florida on the basis
of a choice of law and forum Igetion clause in an Asset RRhase Agreement (the “APA”)
dated as of September 15, 2012, entered intodstwPlaintiffs and Aceate and subject of
several of the claims asserted by PlaintifBeeECF No. [6]. After stying that motion pending
resolution by the Supreme CourtAtlantic Marine ConstCo. v. U.S. Dist. Qurt for W. Dist. of
Tex, 134 S. Ct. 568 (2013), and following Plaintiftsinsent to transfer neie in exchange for
Defendants’ consent to amendment of the complan January 13, 2014, the District Court for
the District of South Carolina transferred the action to this CdeeeECF No. [15]. Plaintiffs
filed their First Amended Complaint on June 18, 2014, through which they added 1848 Capital
Partners LLC (“1848 Capital”), James Tolziensgjoh E. DaGrosa, JDavid Neithardt, James
Wilder and John Sicilian as Defendan&eeECF No. [45].

Plaintiffs assert the following claims ithe First Amended Complaint: (i) civil
conspiracy to commit fraud, against Accuratent®lt, 1848 Capital, Tolzien, Wilder, DaGrosa,
Neithardt and Sicilian; (ii) damages basedhon-payment owed under a note, against Accurate;
(i) damages based on non-payment owed urdguarantee, against Sunbelt; (iv) alter ego,
against 1848 Capital; (v) fraud, against Awta, Sunbelt, 1848 Capital, Tolzien, Wilder,
DaGrosa, Neithardt and Sicilian; (vi) constive fraud, against Accurate, Sunbelt, 1848 Capital,
Tolzien, Wilder, DaGrosa, Neithardt and Siciligvii) unjust enrichment, against Accurate,

Sunbelt and 1848 Capital; (viii) elation of the Florida Unfaiand Deceptive Trade Practice
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Act, Fla. Stat. § 501.201 eteq. (“FUDTPA”), by AccurateSunbelt, 1848 Capital, Tolzien,
Wilder, DaGrosa, Neithardt and Sicilian; an)(ibreach of contracas to a consulting
agreement, against Accurat®eeECF No. [45].

Defendants filed the instant Motion to dissithe First Amended Complaint pursuant to
Fed. R. Civ. P. 12(b)(7), for failut® join an indispensable parég required by Fed. R. Civ. P.
19, or in the alternative, toijpthat party to this actionPlaintiffs timely responded, ECF No.
[58] (the “Response”), and the Moving Defendatntsely replied, ECF No. [64] (the “Reply”).
In addition, the parte appeared before the Court foaloarguments on September 29, 2014.
ECF No. [84].

IIl. RELEVANT FACTS AS ALLEGED

This suit arises from a transaction in September 2012 through which Plaintiffs sold
business assets to Accurate. Plaintiffs alldnge the Defendants togethconspired to defraud
Plaintiffs and obtain possessiofithose business asseSeeAm. Compl. § 18.

A. The Laurentec Transaction

WNDCI, LLC f/k/a Laurentec, LLC (“Laurentey’ls a limited liabiity company organized
and existing under the laws of the State of South Carolohef] 19. Plaintiffs, both citizens and
residents of South Carolina, were #$w@e shareholders of Laurenteld. § 20. Laurentec was
engaged in the production, fabrication, maahgnisubcontracting and sale of industrial and
military defense parts on a contract basis.| 21.

Accurate and Sunbelt are bottoftla LLCs, with Accurate’s principal place of business
in Raleigh, North Carolina, and Sunbelt’s in Miami, Florid&d. Y 2-3. 1848 Capital, a

Delaware LLC with its principal place of business in Miami, Florida, is an equity owner of,
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partner in, and creditor ddunbelt and Accurateld. 11 5-6. The remaining Defendants are
principals and/or officers dhe corporate Defendantid. 1 10-15.

In July 2012, Sunbelt approached Plaintiégarding acquiring Laurentec on behalf of
1848 Capital. Id. { 22. Sunbelt and Plaintiffs ultimatetxecuted a Letter of Intent, ECF No.
[45-1] (“Letter of Intent”), in August 2012 proviag for the acquisition of Laurentec’s assets by
Sunbelt for a purchase price of $2.1 million. Am. Corfi®27, 30; Ltr. of Intet at 2. That total
consideration was to include a $700,000 cash component, a three-year $650,000 promissory note
issued by Sunbelt (and containing specific paynpeavisions), and a commission arrangement
giving Plaintiffs 5% of sales no@ to certain existingustomers up to $750,00Qtr. of Intent at
2. As inducement for Plaintiffs to accept defdromnsideration, Plairits would be provided a
security interest in the purchased equipnmexqiring upon Plaintiffs’ collection of $1 million in
total considerationld.

In September 2012, Sunbelt informed Pl#imtthat the proposedransaction would
require the approval of Chatham Capital Management Ill, LLC (“Chatham”), whom Sunbelt
described as Sunbelt and Accurate’s unreldbéd-party senior lenet. Am. Compl. | 36.
Sunbelt represented that Chatham and/or 1848taCapfused to allow Plaintiff to retain a
security interest in Laurentec’s equipmenid. § 38. The transaction wasodified to substitute
Accurate as the purchaser, and Defendants convinced Plaintiffs to accept, in lieu of a security
interest, an unconditional and wiecable guarantee from Sunbéeld.

The Letter of Intent expéd by its own terms on September 15, 2012. Am Comp. 1 40.
To prove their good faith intemd move forward with the transtion, Accurate wired Plaintiffs
$35,000 as a “no strings attached deposit” later in September 2012 40-41. On or about

November 20, 2012, Accurate as byyeaurentec as seller andlaintiffs as Laurentec’s
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shareholders executed the APA, pursuant to which significantly all of Laurentec’s assets were
sold to Accurate.ld. § 49; APA, ECF No. [45-2] at 1Accurate paids700,000 of the $2.1
million purchase price at closing, with the remaining portion of the purchase price financed by a
promissory note in the pringal amount of $650,000 issued by Acte to Plaintiffs (the
“Accurate Note”, ECF No. [45-3]). Am. Compl. 1 52; APA Art. Il. As additional consideration,
Accurate provided Plaintiff Sean Raimbeaulith a consulting and commission agreement
providing for total payments up to $750,000 (tBensulting Agreement”, ECF No. [45-6])d.
Concurrent with the APA, Sunbelt executedumrantee in favor of Plaintiffs for $300,000 in
principal payments under the Accurate Note (tBenbelt Guarantee”, BCNo. [45-4]). Am.
Compl. 1 53. Also in connection with the APRlaintiffs, Accurate and Chatham entered into a
subordination and intercreditor regment (the “Intercreditor Agement”, ECF No. [45-5])Id.
1 55.

B. Chatham’s Role in the Corporate Defendants and the Transaction

According to the First Amended Complaidi48 Capital, Sunbetind their owned or
controlled companies, including Aaaie, are all borrowers, debtogsjarantors or credit parties
under various agreements with Chathard. § 34. Chatham is a lender to the corporate
Defendants under the terms of a senior crediéegent, dated July 15, 2008 (the “Senior Credit
Agreement”), pursuant to which it made loamsother financial acesomodations to Accurate
and its related entitiedd. § 35;seeECF No. [45-5] at 1. Ratherah an unrelated or third-party
lender, Plaintiffs characterize Chatham as hawnfinancial interest ilAccurate and Sunbelt,
based on, e.g., warrants to purchasmk and/or membership inésts in those entities. Am.

Compl. 11 58-59.
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The corporate Defendants defaulted on cemingations owed to Chatham on July 31,
2008, had been in continuous default on their secmedit facility with Chatham for the four
years previous to the Laureat&ransaction, and were generallgable to perform under their
credit or debt obligations. Id. Y 42, 68. Despite this, Plaffs allege that Defendants
represented to them that 1848 Capital, ®ltnland Accurate weren good standing and
performing on their obligations to Chatham and kafficient capital to undertake the Laurentec
transaction.Id. 11 46, 60. Rather, Plaintiffs alleti@t both Chatham anl848 Capital provided
Accurate with funding for the AR transaction, and that Defendantvere in negotiations with
Chatham to modify their debt obligations andectheir defaults while negotiating the Laurentec
transaction. ld. 11 51, 44. In fact, Plaintiffs alledlkat on the same day the APA was signed,
Chatham, Sunbelt and Accurate purportedly rexckento a loan modification agreement curing
the Defendants’ default, for the sole pumad closing the Laurentec transactidd. 1 63-64.
Defendants never informed Plaintiffs dheir ongoing and dewaping defaults during
negotiations towards and the clogiof the Laurentec transactiot.  43.

C. Defendants’ Default and Non-Payment

On December 3, 2012, eleven days afteriotpshe Laurentec ansaction, Sunbelt,
Accurate and a set of relatbdrrowers “synchronously” defautteon their obligéons under the
Senior Credit Agreement by, among other defadlsing to make a collective payment of
roughly $73,000 to Chathamld.  65.

At the time of the corporate Defendants’faldt on the Chatham facility, Plaintiffs
remained in physical possession af grgquipment sold under the APAd. § 72. Defendants did

not inform Plaintiffs of that defaultld. § 73. Despite being proliiéd from doing so under the

! Plaintiffs allege that Chatham has taken no actiomageither Accurate or Sunbelt to enforce its rights
upon these defaults, and continues to “transact business” with the corporate Defddd§fjtg9-80.

6
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Intercreditor Agreement due to its default on itsisedebt with Chatham, Accurate tendered its
first payment due under the Accurate Note on January 1, 2QiL3] 74. Between that first
payment and the due date of the second paymectjrate obtained phigal possession of the
purchase equipmentld. § 75. Accurate refused to make any further payments under the
Accurate Note.ld.  76. Sunbelt has refused to peni under the Sunbelt Guarantee and pay
the amounts due and owing under the Accurate Ndde.f 107. Plaintiffs also allege that
despite services provided by theémnAccurate to assist in its business development, Defendants
have failed to honor the Consulting Agreembwy failing to pay comnsisions and failing to
respond to customer proposald. 1 156, 162.

D. Plaintiffs’ General Allegations

Plaintiffs allege that Defendantonspired to structure theurantec transaction as a sale
to Accurate, rather than to Sunbelt, knowingchrate had been in default with Chatham for
years, and to have Plaintiffs accept a worthlgaarantee from Sunbelt, instead of a security
deposit in the purchase assets, albider to defraud Plaintiffsld. 1 45-46. As part of that
scheme to defraud Plaintifffpefendants persuaded Plaintiffse execute the Intercreditor
Agreement and hid Accurate and Sunbelt’'s contiguand developing deafis and inability to
perform under their senior obligations to Chathduah. 1 46, 56, 68, 70. “Plaintiffs would not
have agreed to finance the puash of Laurentec’s assets haeytlkknown that they would have
no effective ability to eforce the agreements” due to Acdgrand Sunbelt default and operation
of the Intercreditor Agreement.ld. 11 46, 70. Plaintiffs furtmecontend that Defendants
conspired to intentionally dafit on their credit facility toavoid paying Plaintiffs. Id.  67.

Finally, they allege that Defendis had Accurate make the fihd only payment to Plaintiffs
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under the Accurate Note, withahntention to refuse to makany future payments under the
Note, in order to secure Plaintiffs’ phgal release of the purchase asséds J 76-78.

E. The Intercreditor Agreement

The Intercreditor Agreement is, by its own terms, an inducement and condition precedent
to Chatham’s consummation of the transactiamstemplated by the Senior Credit Agreement.
It was required of Plaintiffs by Chatham in orde set forth the relative rights of Chatham and
Plaintiffs with respect to th&enior Credit Agreement, thecéurate Note and certain related
relationships. Intercreditor Agreement at 1. The Intercreditor Agreement contains several
provisions and definitions pertinent to this determination, including:

“Permitted Subordinated Debt Payment’ shall mean payments of regularly

scheduled payments of interest on aridgypal of the Subordiated Debt due and

payable on a non-acceleratdshsis in accordancevith the terms of the

Subordinated Debt Documents iaseffect on the date heof or as modified in
accordance with the terms of this Agreement.

“Subordinated Debt shall mean all of the obligations of the Company to
Subordinated Creditor evidenced by ocurmrred pursuant to the Subordinated
Debt Documents.

“Subordinated Debt Document$ shall mean the Subordinated Note, any
guaranty with respect to the Subordewh Debt and allother documents,
agreements and instruments now existingereinafter entered into evidencing or
pertaining to all or any ption of the Subordinated Debt.

Pursuant to an Asset Phese Agreement . . . Subordinated Creditor is extending
credit to the Company as evidenced &ysubordinated, Unsecured Promissory
Note (as the same may be replaced. amended, restated, supplemented or otherwise
modified from time to time; and togetherth any other promissory notes issued

by the Company to Subordinated Creditor, tS8aljordinated Not€).

Section 2.1 Subordination of Subordinated Debt to Senior Deht The
Company covenants and agrees, and Slibated Creditor by its acceptance of
the Subordinated Debt Documents (whethppon original isse or upon transfer

or assignment) likewise covenants aamgtees, notwithstanaj anything to the
contrary contained in any of the Subowrted Debt Documents, that the payment

of any and all of the Subordinated Debalstbe subordinate and subject in right
and time of payment, to the extent and in the manner hereinafter set forth, to the
prior indefeasible payment in futi cash of all Senior Debt.

8
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Section 2.3(a) Subordinated Debt Payment Restrictions Notwithstanding
the terms of the Subordinated Debt Dmeunts, the Company hereby agrees that
it may not make, and Subordinated Creditaiebg agrees that it will not accept.
any Distribution with respedb the Subordinated Dehntil Discharge of Senior
Debt shall have occurred; provided, remer, that the Company may make and
Subordinated Creditor may accept Permiedbordinated Debt Payments so long
as, at the time of each payment, (i) nmiSe Default exists which has not been
cured or waived and (ii) after giving efft to such payment. the Company and its
subsidiaries shall be in full compliance on a pro forma basis with each of the
financial covenants set fortin Section 4 of the Senior Credit Agreement which
relates exclusively to the @Ggpany and/or its subsidiari@s of the most recently
reported fiscal period (as though such pagirwas made on the first day of such
relevant fiscal period) (the conditions set forth in (i) and (i) above, the
“Permitted Pavement Conditions).

Section 2.4 Subordinated Debt Standstill Provisions Until Discharge of
Senior Debt shall have occurred, Suboated Creditor shall not, without the
prior written consent of Agent, tak&yaEnforcement Action with respect to the
Subordinated Debt. ... Any Distributions other proceeds of any Enforcement
Action obtained by Subordinated Creditan violation of the foregoing
prohibition shall in any event be held tiust by it for the benefit of Agent and
Senior Lenders and prompthaid or delivered to Ageribr the benefit of Senior
Lenders in the form received until Dischargf Senior Debt shall have occurred.

Section 18 CONSENT TO JURISDICTION . EACH OF SUBORDINATED
CREDITOR AND THE COMPANY HEREBY CONSENTS TO THE
JURISDICTION OF ANYSTATE OR FEDERAL CQ@RT LOCATED WITHIN
THE COUNTY OF FULTON, STATEOF GEORGIA AND IRREVOCABLY
AGREES THAT, SUBJECT TO AGENB ELECTION, ALL ACTIONS OR
PROCEEDINGS ARISING OUT OF OR RELATING TO THIS AGREEMENT
SHALL BE LITIGATED IN SUCH COURTS.

ECF No. [45-5]. The Intercreditor Agreement hat defines Chatham asthAgent”, Plaintiffs
as the “Subordinated Creditorgind Accurate as the “Companyld. Plaintiff has stated that
“[i]f enforceable, the StandstiProvision operates to preclude tRintiffs from enforcing the
Subordinated Debt . . . in the evéimat Accurate defdied under its loan witichatham” and that
“the Intercreditor Agreement purportedly precludes the enforoemt of the Accurate Note and
the Sunbelt Agreement under therfistill Provision in the event & Accurate was in default on

its loan with Chatham.” Am. Compl. 1 57, 71.
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IV. DISCUSSION

Defendants Accurate and Sunbelt arguat tiChatham is both a necessary and
indispensable party to this action, primarily because the relief sought by Plaintiffs — payment
under the Accurate Note and Suliliguarantee — would abrogédtee Intercreditor Agreement to
which Chatham is a party and whose rights,sasior lender to Accurate and Sunbelt, the
agreement was designed to protect. The MoWedendants further characize Plaintiffs as
challenging the validity or enfoeability of the IntercreditoAgreement itself. Finally, the
Moving Defendants contend that “Plaintiffs@amade allegations of wrongdoing (and fraud)
not only against the curreBtefendants, but against Chatham.” nMat 4. Plaintiffs counter that
complete relief can be affordad all current partie to this action witout joining Chatham
because they are suing for a monetary judgnueier only the Accurate Note, the Sunbelt
Guarantee, the Consulting Agreement and the Defesdimrtious activity. Plaintiffs maintain
that they do not challenge the Intercreditorrdgment in this action. For the same reasons,
Plaintiffs argue that Chatham has no interesating to this litigaton, either at risk of
impairment due to Chatham’s absence, or gt the current parties would be subject to
inconsistent obligations when the Court disposéahisfaction. The parties further disagree as to
whether, even if Chatham’s ijmer is required if feasibleChatham should be considered
indispensable to this action — angument which centers on the forum selection clause in the
Intercreditor Agreement ostensibly requiring litiga in Georgia, not dere this Court.

A. Standard for Dismissal for Failure to Join

Dismissal of an action pursuant to Fed. R. @v.12(b)(7), for failure to join a party

under Fed. R. Civ. P. 19, is a “two-step inquingéeFocus on the Family v. Pinellas Suncoast

10
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Transit Authority 344 F.3d 1263, 1279 (11th Cir. 200B)ew Hampshire Ins. Co. v. Cincinnati
Ins. Co, 2014 WL 3428911, at *2 (S.D. Ala. July 15, 2014).

“First, a court must decide whether an aldggarty is requiredn the case under Rule
19(a).” Int'l Importers, Inc. v. Int’'l Spirits & Wines, LL2011 WL 7807548, at *8 (S.D. Fla.
July 26, 2011) (citindolinos Valle del Cibao v. Lam&33 F.3d 1330, 1344 (11th Cir. 2011)).
If a court determines that an absent party doesfgdlie Rule 19(a) criteria, i.e., that the party is
a required party, the court must order that party joined if its joinder is feaSbkFed. R. Civ.

P. 19(a)(2);Collegiate Licensing Co. v. Am. Cas. Co. of Reading, 82 F. Supp. 2d 1360,
1365-66 (N.D. Ga. 2012)). If the absent partgias required, the litigation continues as Bee¢
e.g, Developers Sur. & Indem. Co. v. Harding Vill., Lt2007 WL 465519, at *2 (S.D. Fla. Feb.
9, 2007). “A party is not necessary simply becgaseler would be convenient, or because two
claims share common facts.S. Co. Energy Mktg., L.P. ¥irginia Elec. & Power Cq.190
F.R.D. 182, 185 (E.D. Va. 199%ege also Innotex Precision Ltd. Horei Image Products, Inc.
679 F. Supp. 2d 1356, 1362 (N.D. Ga. 2009) (“the inisterst obligations & is not met when
monetary relief is at issue” (citations omittedjgnko Int’l, Inc. v. Asolo S.r,1838 F. Supp. 503,
506 (D. Colo. 1993) (requiring “legallgrotected interest, and not raly a financial interest or
interest of convenience”). Rather, an absentypgartonsidered necessary (i) if, in its absence,
the court cannot accord complete relief among dkisting parties to the action; (ii) if the
nonparty’s absence would have a pdigial effect on that party’s diby to protect its interest
relating to the subject of the aatioor (iii) if, due tothe absent party’s laed interest, the non-
party’s absence would leave theisting parties at a substantial risk of incurring inconsistent
obligations upon the court’s diggition of the curnat action. Fed. RCiv. P. 19(a)(1)see also

City of Marietta v. CSX Transp. Ind96 F.3d 1300, 1305 (11th Cir.99 (Per Rule 19(a), the

11
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first question is “whether complete relief can df&rded in the present procedural posture, or
whether the nonparty’s absence will impede eitier nonparty’s protean of an interest at
stake or subject parties to a riskinconsistent obligations.”)

Second, if the absent party’s joinder is not iidlas- i.e., joinder would defeat the court’s
subject-matter jurisdiction, the almggarty is not subject to treourt’s personal jurisdiction, or
the absent party properly objects to the venu¢hefaction — the court must consider if, “in
equity and good conscience, the action should proceed among the existing parties or should be
dismissed.” Fed. R. Civ. P. 19(IseeChallenge Homes, Inc. v. Greater Naples Care Ctr., Inc.,
669 F.2d 667, 669 (11th Cir. 1982) (“[T]he court m[isst] ascertain undethe standards of
Rule 19(a) whether the person in question is ohe ghould be joined if feasible. If the person
should be joined but cannot be (because, famgte, joinder would divest the court of
jurisdiction) then the court must inquire whether, applying the factors enumerated in Rule 19(b),
the litigation may continue.”). “fius, dismissal for failure to join an indispensable party is only
appropriate where the nonpaxgnnot be made a party.Mid-Continent Cas. Co. v. Basdeo
2009 WL 2450386, at *2 (S.D. &l Aug. 7, 2009) (citingrocus on the Family344 F.3d at 1280;
Laker Airways, Inc. v. British Airways, PL.C82 F.3d 843, 848 (11th Cir. 1999)).

Rule 19(b) enumerates a list the most significant facterconsidered in determining
whether joinder of an absent party is indispetesawhich includes “whether the plaintiff will
have an adequate remedy if the action is dised for nonjoinder” of the absentee. Fed. R. Civ.
P. 19(b). Those factors “must be reviewed ghtiof pragmatic concerns, especially the effect
on the parties and the litigation.Sierra Club v. Leathers/54 F.2d 952, 954 (11th Cir. 1985)

(citations omitted). Finally, Rule 19(a)(3) provides that “[i]f a joined party objects to venue and

12
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the joinder would make venue improper, the touust dismiss that party. Fed. R. Civ. P.
19(a)(3).

B. Whether Chatham is a Required Party under Rule 19(a)(1)

Whether Chatham is a required party in this litigation under Rule 19 turns on a
consideration of Plaintiffs’ several claims anditirelationship with bothhe current parties and
with Chatham.

Alter Ego Claim. Plaintiffs’ alter ego claim is a mesof implicating all of the corporate
Defendants — 1848 Capital along with Accuratel Sunbelt — in Plaintiffs’ other causes of
action. Even acknowledging Plaintiffs’ allegatiohChatham’s financiadnd potentially equity
interest in the corporat@efendants, the alter ego claim cannofddy read to assert that any of
the named Defendants are the alter ego of l@Gmat Therefore, thalter ego claim has no
bearing on the issue of Chatham’quied joinder to this action.

Tort Claims. Plaintiffs’ claims sounding in tornd for violation of FUDTPA do not
implicate required joinder. “It is a basic ruletbé law of joinder that ‘it is not necessary for all
joint tortfeasors to be named as defendants in a single lawsulhited States v. Jank€009
WL 2525073, at *2 (S.D. Fla. Aug. 17, 2009) (quotirgmple v. Svnthes Corp., Ltd98 U.S. 5,

7 (1990));DeWitt v. Daley 336 B.R. 552, 556 (S.D. Fla. 2006) (complete relief available where
liability as to absent party is joint and several with current pargjpich v. Wallace430 F.2d

792, 817 (5th Cir. 1970) (“Rule 19 . . . was not niearunsettle the well-égblished authority to

the effect that joint tortfeasemor coconspirators are not pars whose absence from a case will
result in dismissal for non-joinder.”$ge also Laker Airway482 F.3d at 847 (“joint tortfeasors
need not all be joined in one lawsuit”). The Moving Defendants understand Plaintiffs to imply

wrongdoing on the part of Chatham in their Firsteéxrded Complaint. However, Plaintiffs need

13
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not prove any action by Chatham to succeedthwir claims for fraud, conspiracy, unjust
enrichment and unfair trade practices against the named DefendgagsQuail Cruises Ship
Mgmt. Ltd. v. Agencia De Viagens Cvc Tur Limita#@10 WL 1524313, at *8 (S.D. Fla. Apr.
14, 2010);Axiom Worldwide, Inc. v. Becerr2009 WL 1347398, at *4 (M.D. Fla. May 12,
2009). If they so desire, Plaintiffs can separasely Chatham in tort fahe alleged conspiracy.
Therefore, this Court can accord complete religltaurrent parties to thiaction as to the tort
and FUDTPA claims even absent Chatham, @hdtham’s interests are not implicated by those
claims such as to require its joinder to this action.

Contract-Based Claims. In cases challenging the enforcéigbor validity of a contract,
joinder of all parties to that contract will typically be requirédeeDawavendewa v. Salt River
Project Agr. Imp. and Power Dis276 F.3d 1150, 1156-57 (9th Cir. 20@3)party to a contract
is necessary, and if not susceptible to joindedispensable party to litigation seeking to
decimate that contract). This is true primatigcause the absent contract party has a legally
protected interest in the outcome of the liigat In addition, non-joindeof a contract-party
would undermine the court’s abilito render complete relief amg existing parties, since the
absent party would not be bound by the caujtidgment on the challenged contrackee
Fireman v. Travelers Ga & Sur. Co. of Amer.2011 WL 743069, at *4 (S.D. Fla. Feb. 24,
2011) (joinder of absent coatit party in case seeking comfraeformation required due to
absent party’s interest in litigatiorbtardy v. IGT, Inc. 2011 WL 3583745, at **5-6 (M.D. Ala.
Aug. 15, 2011) (parties to contract wheaescission sought must be joined}zC Acquisition,
LLC v. Comerica Banks40 F. Supp. 2d 964, 973 (N.D. Ohio 20Q0®)validation of one of the

intertwining contracts couldreate inconsistent obligations for the parties”).

2 The Court notes that, at the Septenffhearing, Plaintiffs stress#uht they have not sued Chatham,
and stated that they do not have any reason to believe Chatham was involved in the allegeddnspd acyc

14
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However, when the subject litigation involve@sontract under which an absent party has
no rights or obligations, even though the abgpanty may be impacted by the pending action due
to a separate contract to whiclisita party but that is nait issue, joinder dhat absent party will
not be required to determine obligeits under the disputed contra@ee MasterCard Int’l Inc.

v. Visa Int'l Serv. Ass'n, Inc471 F.3d 377, 387-88 (2d Ci2006). The Second Circuit’s
decision in MasterCard is instructive on this point. There, MasterCard sued the soccer
governing body FIFA for breach of a sponsorshiggament. In a subsequecontract separate
from the MasterCard contractiasue, FIFA granted those sanp®sorship rights to Visa. The
court held that, even though BtarCard’'s prior contractualights with FIFA may have
precluded FIFA’s ability to grant the sponsorshghts to Visa, Visa wanot a necessary party
required to be joined to ¢hMasterCard litigationld. Visa’s contractual ghts were not at issue

in MasterCard’s action, and Visa’'s absence ftoat litigation would not prevent it from suing
FIFA for breach of its separate contracthe event MasterCard prevailed in its actidah.

This reasoning — requiring juiler of parties to a challenged contract but not non-parties
to the contract at issue who are otherwise imgzhbly the court’s adjuditan of that contract —
is reinforced by the distinction drawn betweenctnsistent obligations” aarticulated in Rule
19 and inconsistent adjudications or resultinconsistent obligations occur when a party is
unable to comply with one court’s order withdureaching another court’s order concerning the
same incident. Inconsistent adjudicationsresults, by contrast, occur when a defendant
successfully defends a claim in one forum, lgsies on another claimrising from the same
incident in another forum.'Delgado v. Plaza Las Americas, Int39 F.3d 1, 3 (1st Cir. 1998);
see alsdNew Hampshire Ins2014 WL 3428911, at *4 (possibilityf inconsistent adjudications

does not require joinder). Joinder is not required where separate contracts or claims litigated in
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separate proceedings logically require the sasselt, but can practicallyesult in conflicting
adjudications. See Janney Montgomery Scatt;. v. Shepard Niles, Incll F.3d 399, 411-13
(3d Cir. 1993) (“The possibility of a subsequenuddation that may result in a judgment that is
inconsistent as a matter of logic does not trighgerapplication of Rule 19.” (citations omitted));
Evergreen Marine Corpe. Welgrow Int’l Inc, 942 F. Supp. 201, 206 (S.D.N.Y. 1996) (“Rule 19
does not protect a party from logily inconsistent results, only inconsistent obligations.”).
Furthermore, there is no risk of inconsmtebligations in a case involving only monetary
damages. Seeg e.g, Davidson Well Drilling, Ltd.v. Bristol-Myers Squibb Cp.2009 WL
2135396, at *5 (S.D.N.Y. July 16, 2009).

As an initial matter, the Counotes that Plaintiffs and @tham are not “joint obligees”
as that term is used to reguijoinder under Rule 19. Jointlmees are typidy considered
necessary and indispensable partges Brackin Tie, Lumber & Chip Co. v. McLarty Farms,
Inc., 704 F.2d 585, 586-87 (11th Cir. 1983), but onlyevehthe duty or promise at issue was
made to the obligees jointly, not separatédge e.g, Bry-Man'’s, Inc. v. Stute312 F.2d 585 (5th
Cir. 1963) (joint obligees under single contragere necessary parties in an action for
enforcement of that obligation). Parties who both happen to be obligees of the same obligor, but
under separate contracts, agd “joint obligees” for purpass of mandating joindeiSee Jet Pay,
LLC v. RJD Stores, LLR011 WL 2708650, at **7-8 (S.D. Flduly 12, 2011) (obligee under
separate contract not a required party).

The only contract to which Chatham is party under consideration here is the
Intercreditor Agreement. While there is langean both the Accurate Note and the Sunbelt

Guarantee that contemplates the Intercreditaeg@gent or otherwise enforces its subordination
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and standstill provisiorn,that alone does not require Chatham’s joinder to this action.
Chatham’s contractual rights aretrtbemselves at issue in either the Note or the Guarantee.
And if the Court ultimately determines thas between the partigs this litigation, the
Defendants are liable to Plaiffisi under the Accurate Note and/or Sunbelt Guarantee despite
provisions therein requiring subondition or deferral of Plaintiffs’ debt, Chatham can separately
sue its debtors or Plaintiffs to enforce the Intercreditor AgreengeeMasterCard 471 F.3d at
387-88. Any potentiallonflicting judgments that may eresare not “conflicting obligations”
which would require jmder under Rule 19SeeDelgadq 139 F.3d at 3Janney Montgomery
Scotf 11 F.3d at 411-13Evergreen Maring942 F. Supp. at 206. &her, any potentially
conflicting adjudication wouldinvolve only monetary damage which in and of itself
undermines required joindeSeeDavidson Well Drilling 2009 WL 2135396 at *5. Therefore,
that Chatham’s rights under the Intercreditagreement may be impacted by this Court’s
adjudication of the current pas$’ rights and liabities under the Accuta Note and Sunbelt
Guarantee does not require joinder of Chatharhigaction. The Court can render complete
relief to the current parties sént Chatham. Chatham'’s righitsder the Intercreditor Agreement

are not so bound up in this litigation that it cannattget its interests absent joinder. And this

3 Section 6 of the Accurate Note provides,

Holder by its acceptance of this Note, agreesathamounts (including all Principal, Interest, fees,
expenses, indemnities and other payments) payable by the Borrower hereunder shall be deemed to be
“Subordinated Debt” and shall be subordinated to the Chatham debt under the terms of that certain
Subordination and Intercreditor Agreement, dated as of the date hereof, by and among Borroeser, Hold
and Chatham.

ECF No. [45-3]. Section 3 of the Sunbelt Guarantee provides, in relevant part,
Notwithstanding anything to the contrary set forth herein, the Shareholders acknowledgeartdzago
the extent that any subdndtion documents or agreements (cdliesy the “Senior Documents”) executed
by the Shareholders and delivered to a Senior Cred&dhat term is defined in the Purchase Agreement,
provide for a deferral or delay in the payment of the Obligations, and Buyer subsedatars or delays
the payment of the Obligation due in reliance of any terms of the Senior Documents, Guarantor shall be
entitled to the same deferral or delay in the performance of its obligations hereunder, subject to a maximum
delay or deferral in payment of sixty (60) days.

ECF No. [45-4].
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Court’s adjudication of Plaintiffs’ claims wilhot expose the current parties to inconsistent
obligations, whatever Chatham'’s riglat® under the Intereditor Agreement.

Furthermore, the protections afforded Glaah under the Intercreditor Agreement do not,
by their own terms, extend the Sunbelt Guarantee. Thebsrdination, subordinated debt
payment restriction, and standstill provisions tbe Intercreditor Agreement all apply to
“Subordinated Debt”, which idefined as “obligations dhe Companyo Subordinated Creditor
evidenced by or incurred pursuant to the Subordinated Debt Documesé&eIntercreditor
Agreement at 4 and 88 2.1, 2.3(a), 2.4 (emphadded). “The Company” refers only to
Accurate. Id. at 1. Therefore, while ferencing the Sunbelt Guaranfeéhe Intercreditor
Agreement itself subordinates, restricts paynwntand enforces a stamtitiswith only as to
obligations ofAccurate Obligations owed by Sunbelinder the Sunbelt Guarantee are not
covered. What's more, the Guarantee onoitsn terms only permits deferral of Sunbelt's
thereunder for sixty dates (and we now stand pesk that deadline), apposed to the complete
subordination and indefinitetandstill enforced by théntercreditor Agreement. See Sunbelt
Guarantee 8 3. Therefore, enforcement of kdmats interests under the Intercreditor Agreement
is irrelevant to Plaintiff's claim with respetit the Sunbelt Guarantee. Joinder, clearly, cannot
be required on that basis.

In the final analysis, disposition of the ktmn turns on whether Plaintiffs seek to
challenge the validity or enforceability of thetdrcreditor Agreement, to which Chatham is a
party, through this action. €Moving Defendants carctly point to sevetanstances in the

First Amended Complaint where Plaintiffs appéarundermine the Intereditor Agreement.

* The same is true with regards to Plaintifisim for breach of the Service Contract.

®“Subordinated Debt Documents” is defined to intel the Accurate Note, “amuaranty with respect to
the Subordinated Debt and all other documents, agreement and instruments . . . evidencing og pettaéni
Subordinated Debt.ld. at 5.
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For example, Plaintiffs represent thdt]f* enforceable. . . the Intercreditor Agreement []
purportedlyprecludes the enforcement of the Accundtde and the Sunbelt Agreement.” Am.
Compl. 1 57, 71 (emphasis added). Howevethé@r Response, Plaintiffs state outright that
“[t]he validity and enforceability othe Intercreditor Agreement, wther in whole or in part, is
not a part of this litigation.” Response at8/hen prompted by the Court at the September 29
hearing on the Motion, counsel foraltitiffs repeatedly stated thBtaintiffs arenot challenging
the Intercreditor Agreement “in these proceedings.” The Court will hold them to it. To that end,
Plaintiffs are reminded what effect juditiestoppel would have on their claimSee e.g,
Allapattah Servs., Inc. v. Exxon Car@@72 F. Supp. 2d 1344, 1367 (S.D. Fla. 2005) (citing
Burnes v. Pemco Aerople291 F.3d 1282 (11th Cir. 2002yew Hampshire v. Main&32 U.S.
742 (2001)).

The Court wonders how Plaintiffs will ultimatebenefit from the relief they seek in this
action with respect to the Accurate Note giwé@erir own obligations under the Intercreditor
Agreement not to accept payment in abrogatio€leitham’s senior creditor status and not to
take any enforcement action under the Notdl tiié discharge of Chatham’s senior delstee
Intercreditor Agreement 88 2.3(a), 2.4. At the Sepier 29 hearing, Plaintiffs admitted that the
Intercreditor Agreement precludes acceptatge Plaintiffs of any distribution under the
Accurate Note. They further admitted thaeyhwould likely need to initiate suit against
Chatham should they ultimately succeed in this action with respect to the Note. Plaintiffs’
admitted violation of the Intercreditor Agreement’s Standstill Provision may also preclude

equitable relief on their unjuginrichment claim. Nevertheless, Chatham’s interests under the
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Intercreditor Agreement are simply not at issussheAs such, it is rtoa required party under
Rule 19(a)(1¥.

C. Whether Chatham Would Be an Indispensable Party Under Rule 19(b)

Because the Court concludes that joinde€Cbatham to this action is not required under
Rule 19(a)(1), the Moving Defendants’ Rule 12f) motion fails regardless of the Rule 19(b)
analysis. Had Chatham’s joinder been reqyireowever, dismissal ould still have been
inappropriate.

The Moving Defendants posit that the forum selection clause in the Intercreditor
Agreement, designating state andeel courts in Fulton County, Gega, and not @urts in this
District as the proper forum, renders venue improper and requires dismissal upon Chatham’s
joinder to this action. Howevgthe forum selection clausmly requires a Georgia forum upon
Chatham'’s election — the clause is not automatid, Chatham could, in an action relating to the
Intercreditor Agreement, forgo that electionSee Intercreditor Agreement § 18. Even if
Chatham were joined, and elected to enforce the forum selection clause in the Intercreditor
Agreement, it is uncertain wheththe forum selection clause in that agreement, or the Florida
forum selection clauses in thR&PA (section 10.11), the Accuratdote (section 11.4) and the
Sunbelt Guarantee (section 8tentracts certainly central this action — would governSee
e.g, Fred Lurie Assoc., Inc. Global Alliance Logistics, Inc453 F. Supp. 2d 1351, 1357 (S.D.
Fla. 2006) (Because party “entered into twoeagnents with different forums selected, the
possibility that it would have to litigate claimelating to its shipment in different forums was
certainly a foreseeable outcome Asoma Corp. v. SK Shipping Cd67 F.3d 817, 822 (2d Cir.

2006) (“Where, as here, the two sides have ptit fdifferent contracts, each containing a forum

® Of course, the determination that Chatham is not a required party under Rule 19 does not speak to
whether Chatham may intervene in this action under Fed. R. Civ. P. 24, or whether any of the Defendants may join
Chatham to the action through, e.g., aeiipleader action seeking declaratory falieder Fed. R. Civ. P. 22(a)(2).
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selection clause designating #elient forum, and the parties dot dispute the facts which gave
rise to those two conflicting camicts, the court must decide . which forum selection clause
governs.”). And even if the Court were to giefiéect to Chatham’s hypothetical forum election,
Rule 19(a)(3) provides for disssal of the venue-objectirgarty (i.e., Chatham)not dismissal
of the entire actioh. Fed. R. Civ. P. 19(a)(3). Thusnder no circumstances would Chatham’s
required joinder (and again, joinder is not regd)rnecessitate dismissal of this action.
V. CONCLUSION

For the aforementioned reasons, Chathamma$ a required party under Rule 19.

Therefore, Chatham need notjbaed to this action, and disssal pursuant to Rule 12(b)(7) is

inappropriate. The Moving Defendanidbtion must therefore be denied.

Accordingly, it is herebyDRDERED AND ADJUDGED that
1. Defendants Accurate Machine &o®l, LLC and Sunbelt Diversified
Enterprises, LLC’s Motion to Dismiss FBailure to Join an Indispensable
Party, ECF No. [52], iDENIED.
2. Defendants Accurate Machine &o0®l, LLC and Sunbelt Diversified

Enterprises, LLC’s request to join &ham Capital Management Ill, LLC,

" Further, since Chatham’s joinder is not required, the Court need not consider whether dismissal could be
warranted if Chatham'’s joinder was required but not feasible given the implication that dismissal for nonjoinder due
to competing venue issues would strip Plaintiffs of any adequate rerSedied. R. Civ. P. 19(b)(4).
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is DENIED.
DONE AND ORDERED in Chambers in Fort Lauderdale, Florida, this 30th day of

September, 2014.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

CC: counsel of record
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