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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-CIV-20136-BLOOM/Valle

SEAN RAIMBEAULT and
LORI-ANN RAIMBEAULT,

Plaintiffs,
VS.

ACCURATE MACHINE & TOOL, LLC,
SUNBELT DIVERSIFIED ENTERPRISES,
LLC, 1848 CAPITAL PARTNERS LLC,
JAMES TOLZIEN, JOSEPH E. DAGROSA,
JR., DAVID NEITHARDT, JAMES WILDER
a/k/aJIMMIE WILDER AND JOHN SICILIAN,

Defendants.
/

ORDER
GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTIONS TO DISMISS

THIS CAUSE came before the Court on the Mwis to Dismiss Plaintiffs Sean
Raimbeault and Lori-Ann Raimbeault’'s (“Plaiifgi’) First Amended Complaint, ECF No. [45],
filed by Defendants 1848 Capital Partners LLEC848 Capital”), Joseph BaGrosa, Jr., David
Neithardt and John Sicilian (the “1848 Defent$d and the “1848 Motion”, ECF No. [66]) and
Defendants James Tolzien and James Wilder, H&H73] (together witthe 1848 Motion, the
“Motions”). The Court has reviewed the ks, all supporting and opposing filings, oral
argument presented at the September 29, 2014 hetménggcord in thigase, and is otherwise
fully advised in the premises. For the reasons stt Below, the Court in part grants and in part

denies the Motions.
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|. PROCEDURAL BACKGROUND

Plaintiffs filed their original Complainon April 24, 2013 in the Circuit Court of
Dorchester County, South Carolina, captioRadmbeault v. Accurate Machine & Tool, LLC, et
al.,, Case No. 2013-CP-18-76, asserting claibased on fraud, constructive fraud, unjust
enrichment, violation of the South Carolina Unferade Practices Act, S.C. Code § 39-5-10 et.
seq., and breach of contract against Defendaatsirate Machine & Tool, LLC (“Accurate”)
and Sunbelt Diversified Enterprises, LLC (“Sunbelt$ee ECF No. [1]. On June 21, 2013,
Accurate and Sunbelt remaV¢he action to the District Courtrfethe District of South Carolina.
Id. Accurate and Sunbelt then filed a motion togfanvenue to the Southern District of Florida
on the basis of a choice of law and forum setectlause in an Asset Purchase Agreement (the
“APA”) dated as of September 15, 2012, entersid between Plaintiffs and Accurate and
subject of several of the chas asserted by PlaintiffsSeeECF No. [6]. After staying that motion
pending resolution by the Supreme CourAtintic Marine Const. Co. v. U.S. Dist. Court for
W. Dist. of Tex.134 S. Ct. 568 (2013), and following Pl#Hiis’ consent to transfer venue in
exchange for the defendants’ consent toraineent of the complaint, on January 13, 2014, the
District Court for the District of South Cdnoa transferred the action to this CouBeeECF No.
[15]. Plaintiffs filed theifFirst Amended Complaint on Jud&, 2014, through which they added
1848 Capital, Tolzien, DaGrosa, Jr., Neithaktfilder and Sicilian (the “Moving Defendants”)
as DefendantsSeeECF No. [45].

Plaintiffs assert the following claims ithe First Amended Complaint: (i) civil
conspiracy to commit fraud, against Accuratent®lt, 1848 Capital, Tolzien, Wilder, DaGrosa,
Neithardt and Sicilian; (ii) damages basedion-payment owed under a note, against Accurate;

(i) damages based on non-payment owed urdguarantee, against Sunbelt; (iv) alter ego,
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against 1848 Capital; (v) fraud, against A@ta, Sunbelt, 1848 Capital, Tolzien, Wilder,
DaGrosa, Neithardt and Sicilian; (vi) constive fraud, against Accurate, Sunbelt, 1848 Capital,
Tolzien, Wilder, DaGrosa, Neithardt and Sicitigivii) unjust enrichment, against Accurate,
Sunbelt and 1848 Capital; (viii) eliation of the Florida Unfaiand Deceptive Trade Practice
Act, Fla. Stat. § 501.201 eteq. (“FUDTPA”), by AccurateSunbelt, 1848 Capital, Tolzien,
Wilder, DaGrosa, Neithardt and Sicilian; and)(ibreach of contracas to a consulting
agreement, against Accurat®eeECF No. [45].

The Moving Defendants filed the instaMotions to Dismiss the First Amended
Complaint, pursuant to Fed. R. Civ. P. 12(b)(6), fldlure to state a claim. Plaintiffs timely
responded, ECF Nos. [76], [80], and the Movindddelants timely replied, ECNos. [64], [82].

In addition, the parte appeared before the Court foaloarguments on September 29, 2014.
ECF No. [84].
II. RELEVANT FACTS AS ALLEGED

This suit arises from a transaction in September 2012 through which Plaintiffs sold
business assets to Accurate. Plaintiffs allégé the Defendants togethconspired to defraud
Plaintiffs and obtain possessiohthose business assedeeAm. Compl. T 18.

A. The Laurentec Transaction

WNDCI, LLC f/k/a Laurentec, LLQ"Laurentec”) is a limitediability company organized
and existing under the laws of the State of South Carolohef] 19. Plaintiffs, both citizens and
residents of South Carolina, were #$w@e shareholders of Laurenteld. § 20. Laurentec was
engaged in the production, fabrication, maahgnisubcontracting and sale of industrial and

military defense parts on a contract basis.| 21.
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Accurate and Sunbelt are botlofitla LLCs, with Accurate’s principal place of business
in Raleigh, North Carolina, and Sunbelt's in Miami, Florid&d. {1 2-3. 1848 Capital, a
Delaware LLC with its principal place of business in Miami, Florida, is an equity owner of,
partner in, and creditor ddunbelt and Accurateld. 11 5-6. The remaining Defendants are
principals and/or officers dhe corporate Defendanttd. §f 10-15. Tolzien is the CEO, a board
member and a partner of Sunbdt. { 10. Wilder is the CEO, a board member and a partner of
Accurate. Id. § 11. Sicilian, DaGrosa, Jr. and Neithardt are the three principles, partners, board
members and co-founders of 1848 Capitdl.|{ 12-15.

In July 2012, Sunbelt approached Plaintiégarding acquiring Laurentec on behalf of
1848 Capital.Id.  22. Wilder, Tolzien and Sicilian weinvolved in negotiations between the
parties regarding potentiblisiness opportunitiedd. {1 25-27. Sunbelt anddphtiffs ultimately
executed a Letter of Intent, EQ¥o. [45-1] (“Letter of Intent”) in August 2012 providing for the
acquisition of Laurentec’s assets by Sunbdltaf@urchase price of $2.1 million. Am. Compl.
27, 30; Ltr. of Intent at 2. Toen, Wilder, Sicilian, DaGrosa arideithardt were all involved in
the Letter of Intent and subsequent negotiatitor sale. Am. Compl{{ 29, 50. The total
consideration was to include a $700,000 cash component, a three-year $650,000 promissory note
issued by Sunbelt (and containing specific payinpeavisions), and a commission arrangement
giving Plaintiffs 5% of sales nd@ to certain existingustomers up to $750,00Wtr. of Intent at
2. As inducement for Plaintiffs to accept defdromnsideration, Plairits would be provided a
security interest in the purchased equipnmexqiring upon Plaintiffs’ collection of $1 million in
total considerationld.

In September 2012, Sunbelt, through Tolzierfprimed Plaintiffs that the proposed

transaction would require the approval of Glaan Capital Management Ill, LLC (“Chatham”),
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whom Tolzien described as Sunbelt and Accisat@related third-payt senior lender. Am.
Compl. { 36. Sunbelt represented that Chathaavioa 1848 Capital refused to allow Plaintiffs
to retain a security interest in Laurentec’s equipméhty 38. The transaction was modified by
the Defendants to substitute Accurate as thehaser, and Defendantenvinced Plaintiffs to
accept, in lieu of a security interest, an undbodal and irrevocable guarantee from Sunbelt.
Id.

The Letter of Intent exped by its own terms on September 15, 2012. Am Comp.  40.
To prove their good faith intent to move fondawith the transactiorccurate, through Wilder
and on Tolzien’s instruction, widePlaintiffs $35,000 as a “no stringstached degsit” later in
September 2012Id. 11 40-41. On or about Novemi®), 2012, Accurate as buyer, Laurentec
as seller and Plaintiffs as Laurentec’s shatders executed the APA, pursuant to which
significantly all of Laurentec’sssets were sold to Accuratkl. 1 49; APA, ECF No. [45-2] at 1.
Accurate paid $700,000 of the $2.1 million purchaseepat closing, with the remaining portion
of the purchase price financed by a promisswige in the principal amount of $650,000 issued
by Accurate to Plaintiffs (the “Accurate Note”, E@Qlo. [45-3]). Am. Comb T 52; APA Art. .
As additional consideration, Accurate providediRtiff Sean Raimbeault with a consulting and
commission agreement providing for total payments up to $750,000 (the “Consulting
Agreement”, ECF No. [45-6])ld. Concurrent with the APASunbelt executed a guarantee in
favor of Plaintiffs for $300,000 in principal y&ents under the Accurate Note (the “Sunbelt
Guarantee”, ECF No. [45-4]). Am. Compl. T 58Iso in connection with the APA, Plaintiffs,
Accurate and Chatham entered into a sdiation and intercreditor agreement (the
“Intercreditor Agreement”, ECF No. [45-5])ld. § 55. Plaintiffs alleg¢hat Sicilan, DaGrosa,

Jr. and Neithardt all persdhareviewed and approvedeh_aurentec transactiond. § 32.
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B. Defendants’ Senior Indebtedness

According to the First Amended Complaii§48 Capital, Sunbetind their owned or
controlled companies, including Aaate, are all borrowers, debtogaarantors or credit parties
under various agreements with Chathard. § 34. Chatham is a lender to the corporate
Defendants under the terms of a senior credeéegent, dated July 15, 2008 (the “Senior Credit
Agreement”), pursuant to which it made loamsother financial acesomodations to Accurate
and its related entitiedd. Y 35;seeECF No. [45-5] at 1.

The corporate Defendants defaulted on cemdingations owed to Chatham on July 31,
2008, had been in continuous default on their secmedit facility with Chatham for the four
years previous to the Laureat&ransaction, and were generallgable to perform under their
credit or debt obligationsid. 11 42, 68. Plaintiffs allege thait of the Defendants, including the
individual principals involved in the transamti knew that the Senior Credit Agreement was in
default. Id. § 61. Despite this, Plaintiffs allege tha¢fendants represented to them that 1848
Capital, Sunbelt and Accurate were in goochdilag and performing on their obligations to
Chatham and had sufficient capital to urndke the Laurentetransaction.ld. 1 46, 60. Rather,
Plaintiffs allege that both Chatham and 184%iGa provided Accurate with funding for the
APA transaction, and that Defendants were igatiations with Chatham to modify their debt
obligations and cure their defaults whilegotiating the Laurentec transactidd. Y 51, 44. In
fact, Plaintiffs allege that on the same day &PA was signed, Chatham, Sunbelt and Accurate
purportedly entered into a loan modification egment curing the Defendants’ default, for the
sole purpose of closing the Laurentec transactitth. 1 63-64. Defendants never informed
Plaintiffs of their ongoing and developing defaudiging negotiations towards, and the closing

of, the Laurentec transactioid.  43.
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C. Defendants’ Default and Non-Payment

On December 3, 2012, eleven days afteriotpshe Laurentec @nsaction, Sunbelt,
Accurate and a set of relatbdrrowers “synchronously” defautteon their obligdons under the
Senior Credit Agreement by, among other defaudliing to make a collective payment of
roughly $73,000 to Chathantd.  65.

At the time of the corporate Defendantsfaldt on the Chatham facility, Plaintiffs
remained in physical possession af #rgquipment sold under the APAd. § 72. Defendants did
not inform Plaintiffs of that defaultld. { 73. Despite being prohibd from doing so under the
Intercreditor Agreement due to its default on itsisedebt with Chatham, Accurate tendered its
first payment due under the Accurate Note on January 1, 2@iL3Y] 74. Between that first
payment and the due date of the second paymectjrate obtained phigal possession of the
purchase equipmentld. § 75. Accurate refused to make any further payments under the
Accurate Note.ld.  76. Sunbelt has refused to peni under the Sunbelt Guarantee and pay
the amounts due and owing under the Accurate Ndde. 107. Plaintiffs also allege that
despite services provided by theémAccurate to assist in its business development, Defendants
have failed to honor the Consulting Agreembwy failing to pay comnsisions and failing to
respond to customer proposald. 1 156, 162.

D. Plaintiffs’ General Allegations

Plaintiffs allege that Defendantonspired to structure theurantec transaction as a sale
to Accurate, rather than to Sunbelt, knowingcArate had been in default with Chatham for
years, and to have Plaintiffs accept a worthlgearantee from Sunbelt, instead of a security
deposit in the purchase assets, albider to defraud Plaintiffsld. 1 45-46. As part of that

scheme to defraud Plaintiffthe corporate and individual Defgants persuaded Plaintiffs to
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execute the Intercreditor Agreement and hic¢duxate and Sunbelt’'s continuing and developing
defaults and inability to perform undéaeir senior obligations to Chathard. 11 46, 56, 62, 68,
70. *“Plaintiffs would not have agreed to fimanthe purchase of Lauten’s assets had they
known that they would have no efttive ability to enforce the egements” due to Accurate and
Sunbelt default and operation thfe Intercreditor Agreementld. 1 46, 70. Plaintiffs further
contend that Defendants conspired to intentiorddtiault on their credit facility (despite having
adequate liquidity to avoid defduto avoid payng Plaintiffs. Id. 1 66-67. Finally, they allege
that Defendants had Accurate make the first anly payment to Plaintiffs under the Accurate
Note, with the intention to refuse to make anyfa payments under the téoin order to secure
Plaintiffs’ physical release of the purchase assetsY 76-78.
IV. DISCUSSION

The Moving Defendants argueathPlaintiffs have failed tstate a claim against them,
mandating dismissal pursuant to Rule 12(b)(&). addition to challeging the sufficiency of
Plaintiffs’ pleading with respedb certain claims, the Moving Defendants contend that the First
Amended Complaint fails to satisfy the pleagirequirements of Rule 9(b), which requires a
party to state allegations @faud with particularity. Thel848 Defendants further argue that
dismissal is warranted here undee first-filed doctrine.

A. The First-Filed Doctrine

Because the first-filed doctrine involves auds exercise of jurisdiction, the Court will
address it first. The first-fik rule provides that, “[w]heréwo actions involving overlapping
issues and parties are pendingtwo federal courts, there issirong presumption across the
federal circuits that favors the forum of thestifiled suit under the first-filed rule.See Manuel

v. Convergys Corp 430 F.3d 1132, 1135 (11th Cir. 2008)errill Lynch, Pierce, Fenner &



CASE NO. 14-CIV-20136-BLOOM/Valle

Smith, Inc. v. Haydu675 F.2d 1169, 1174 (11th Cir. 1982) (“In [the] absence of compelling
circumstances, the court initialseized of a controversy should the one to decide the case.”).
“The first-filed rule is premisd on judicial economy, comity amongst the distairts, and the
desire to avoigotentially conflitcing rulings.” Nebula Glass Int’l, Incv. Budnick Converting,
Inc., 2010 WL 473330 (S.D. Fla. Feb. 5, 2010). Whbeefirst-filed rule applies, the “second-
filed” court will generally decline to exercise jurisdiction.

The 1848 Defendants contend that an action iniated by 1848 Capital in the District
of South Carolina, styletil848Capital Partners, LLC v. SedRaimbeault, Lori-Ann Aaimbeault
and WDCI, LLC f/k/a Laurentec, LL.Case No. 14-2212 (the “Soutarolina Action”), is the
first-filed case regarding the parties and claimsssitie in this action.They ask the Court to
decline jurisdiction under the first-filed ruleThe 1848 Defendants’ request appears to result
from gamesmanship and, in any evenisapplies the first-filed doctrine.

As detailed above, Plaintiffs filed suit iro&h Carolina state court in April, 2013. The
original complaint sta&d claims against only AccuratecaBunbelt. In June, 2013, the action
was removed to federal court in South Carolind ¢hen transferred to this Court in January,
2014 at the request of Defendants Accurate amtb8lt. The transferring court noted that, as
part of the resolution of & defendants’ motion to tramsfvenue, Accurate and Sunbelt
consented to the amendment of Plaintiffs’ ctaim, and ordered that Accurate and Sunbelt
execute a consent order to thedtect upon transfer of venueSeeECF No. [15]. Plaintiffs
represent that, in May, 2014, counsel for Pl#mtsent counsel for Defendants Accurate and

Sunbelt a proposed draft of their amended complarhich named 1848 Capital as a defendant.

1 At the September 29 hearing, tt#48 Defendants conceded that 1&%ital received the draft amended
complaint or the information contained therein, and implied that they initiated the South Carolina Action in partial
response to Plaintiffs’ aim to sue 1848 Capital. They tamirthat Plaintiffs threatened to add 1848 Capital to this
action for settlement negotiation leverage, and rather than sit idly by, they sued on their own. That may have

9
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ECF No. 76 at 16. 1848 Capitaltiated the South Carolina Aion on June 6, 2014. Plaintiffs
filed their First Amended Complaint, whichaetl 1848 Capital and thedividual defendants,
on June 18, 2014.

The proper focus of the first-filed doctrinetie suit or controversy, not the parties to the
action. See e.g, Manue| 430 F.3d at 1135 (favoring forum of “first-filed suit'ollegiate
Licensing Co. v. Am. Cas. Co. of Reading, Fa3 F.3d 71, 78 (11th Cir. 2013) (prioritizing
“court Initially seized of the antroversy”). Courts have thefore held that how or when
particular defendants are added to the actiomredevant to the first-filed analysis.See
Intersearch Worldwide, Ltd.. Intersearch Grp., Inc544 F. Supp. 2d 949, 958 (N.D. Cal. 2008)
(“[Flor purposes of analyzing chronology, it is lereant when or how [litignt] added parties to
the [action].”); Time Warner Cable, Ina. USA Video Tech. Cor®b20 F. Supp. 2d 579, 585 n.
48 (D .Del. 2007) (*when investigag a first-filed issue, relation back analysis is unnecessary,
because” the focus is on the original complaint, not any amended complaattsjing Corp. v.
Amgen Inc.969 F. Supp. 258, 265-68 (D. Del. 1997) (inratfto-file analysis, the focus is on
the subject-matter jurisdiction, not the parties’ status or presehdeanta Corp. v. Visa U.S.A,,
Inc., CIV.A. 96-7940, 1997 WL 88906, at *3 (E.D. Heb. 19, 1997) (“The first-filed rule turns
on which court first obtains possession of the ectbpf the dispute, nate parties of the
dispute.”). Plaintiffs’ action wamitiated in state court and r@wved to federal court over a year
before the South Carolina action began. First Amended Complaint did not substantially
alter the nature of the controversy. That1Bd8 Defendants were added to the action after 1848

Capital brought suit in South Carolina is ieneant. This action ithe first-filed.

happened. However, it does not alter the first-filed analyses He fact, it supports the notion that all of the claims
between these parties belong in this action.

10
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Further, given the interrelationship betwe&ecurate, Sunbelt and 1848 Capital, and the
timing of 1848 Capital's complaint on the heebdf Plaintiffs’ notie of their Amended
Complaint, the Court cannot escape the infer¢inae1848 Capital instituted the South Carolina
action to somehow undermine thegecution of this action. Courése loathe to reward such
self-serving manipulation dhe first-filed rule. See Collegiate Licensing13 F.3d at 79 (“The
anticipatory suit exception to the first-filed rideplies when one party, on notice of a potential
lawsuit, files a declaratory judgment actioniia home forum.”). Were the first-filed rule
applicable here, and it isot, the Court wouldbe disinclined to enforce it under the
circumstances.

Because the instant action was filed fildgfendants’ request in the 1848 Motion to
dismiss based on the first-filed doctrine is denied.

B. Standard for Dismissal for Failure to State a Claim

A pleading in a civil action must contain ‘€hort and plain statement of the claim
showing that the pleader is entitled to relieffed. R. Civ. P. 8(a)(2).To satisfy the Rule 8
pleading requirements, a complaint must provide the defendant fair notice of what the plaintiff's
claim is and the grounds upon which it resBwierkiewicz v. Sorema N,A34 U.S. 506, 512,
(2002). While a complaint “does not need dethiiectual allegations,” it must provide “more
than labels and conclusions” or “a formulaic taton of the elements of a cause of actioBéll
Atl. Corp. v. Twombly550 U.S. 544, 555 (200@ee Ashcroft v. Igbab56 U.S. 662, 678 (2009)
(explaining that the Rule 8(a)(2) pleading staml “demands more than an unadorned, the-

defendant-unlawfully-harmed-me accusation”).Nor can a complaint rest on “naked
assertion[s]’ devoid of ‘furthefactual enhancement.’Igbal, 556 U.S. at 678 (quotinbwombly

550 U.S. at 557 (alteration in oimgl)). The Supreme Court hamphasized that “[t]o survive a

11
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motion to dismiss a complaint must contain sufficiactual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face.id. (quoting Twombly 550 U.S. at 570)see also
Am. Dental Assoc. v. Cigna Corp05 F.3d 1283, 1288-90 (11th Cir. 2010).

When reviewing a motion to dismiss, a courtaageneral rule, musiccept the plaintiff's
allegations as true and evaluate all plausible inferences derived from those facts in favor of the
plaintiff. SeeChaparro v. Carnival Corp.693 F.3d 1333, 1337 (11th Cir. 201R)iccosukee
Tribe of Indians of Flav. S. Everglades Restoration Allian@®4 F.3d 1076, 1084 (11th Cir.
2002); AXA Equitable Life Ins. Ca. Infinity Fin. Grp., LLC 608 F. Supp. 2d 1349, 1353 (S.D.
Fla. 2009) (“*On a motion to dismiss, the complantonstrued in the lighthost favorable to the
non-moving party, and all facts alleged by the non-moving party are accepted as tigbdl, );
556 U.S. at 678. A court considering a Ruleb)2fotion is generally limited to the facts
contained in the complaint and attached bitbi including documentseferred to in the
complaint that are central to the clai@eeWilchombe v. TeeVee Toons, Jri&55 F.3d 949, 959
(11th Cir. 2009);Maxcess, Inc. v. Lucent Technologies, ,|d&3 F.3d 1337, 1340 (11th Cir.
2005) (“[A] document outside the four corners o ttomplaint may still be considered if it is
central to the plaintiff's claims and is usguted in terms o&uthenticity.”) (citingHorsley v.
Feldt 304 F.3d 1125, 1135 (11th Cir. 20P2 While the court is reqred to accepas true all
allegations contained in the complaint, cotiai®® not bound to accept as true a legal conclusion
couched as a factual allegationltvombly 550 U.S. at 559gbal, 556 U.S. at 678. “Dismissal
pursuant to Rule 12(b)(6) is not appropriatelass it appears beyond dotiat the plaintiff can
prove no set of factsn support of his claim which ewld entitle him to relief.” Magluta v.
Samples375 F.3d 1269, 1273 (11th Cir. 2004) (quotdgnley v. Gibson355 U.S. 41, 45-46

(1957)).

12
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C. Plaintiffs’ FUDTPA Claim

Tolzien and Wilder highlight a rene decision interpreting FDUTPACarrol v. Lowes
Home Centers, Inc.2014 WL 1928669 (S.D. Fla. May @014), which clarified that only
“consumers” who engage in the “purchase of gas services” are “psons” with standing to
pursue a FUDTPA claim und€&la. Stat. § 501.201ld. at *3. In light ofCarrol, Plaintiffs have
withdrawn their FDUPTA claim (Count Eight of the First Amended Complaint) without
prejudice to refile that claimSeeECF No. [80] at 2. Because Plaintiffs have nowhere alleged
that they engageid the purchase of goods services from any Defelant, their FDUPTA claim
will be dismissed with prejudice for failure to state a claim, pursuant to Rule 12(B¢é)Hall
v. United Ins. Co. of Amer367 F.3d 1255, 1263 (11th Cir. 20043i¢hial of leave to amend is
justified by futility when the complaint as amended is still subject to dismis€&it)stman v.
Walsh 416 Fed. App’x 841, 844 (11thiCR011) (“A district cour may deny leave to amend a
complaint if it concludes that the proposathendment would be futile, meaning that the
amended complaint would not survive a motion to dismisklilgni v. OneWest Bank FSB91
Fed. App’x 977, 980-81 (11th Cir. 201@)nding that “it was no[t] gor for the district court to
deny plaintiff leave to his complaint wre any amendment would be futile”gmith v.
Residential Capital, LLC2014 WL 1767821, at *4 (N.D. GMay 2, 2014) (dismissing with
prejudice where amendment would be futile)arshall v. Aryan Unlinited Staffing Solutign
2013 WL 4759050, at *3 (S.D. Fla. Sept. 3, 2013) (same).

D. Plaintiffs’ Claim for Constructive Fraud

At the September 29 hearing, Plaintiffs corexbdhat the clearantractual language in
the APA defining the relationship between theutemtec transaction parties as arm’s-length

“moots” their constructive fraud claim. Thatiolawill accordingly be dismissed with prejudice.

13
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Florida law is clear that some fiduciary tad@aship is required irder to state a claim
for constructive fraud See Servicios De Almacen Fisgaha Franca Y Mandatos S.A. v. Ryder
Int’l, Inc., 264 Fed. App’x 878, 881 (11th Cir. 2008) (citihgylor Woodrow Homes Fla., Inc. v.
4/46-A Corp, 850 So. 2d 536, 540 (Fla. 5th DCA 2003) (first requirement for constructive fraud
claim is the existence @f fiduciary relationship)i.evy v. Levy862 So. 2d 48, 53 (Fla. 3rd DCA
2003) (“Constructive fraud occurs when a duty under a confidential or fiduciary relationship has
been abused. . . .”); ar@uinn v. Phipps93 Fla. 805, 113 So. 419, 2ZFla. 1929) (“[I]t is
essential that the confidential relationship be established before a constructive trust will be
raised.”)). Plaintiffs have nddlleged that any fiduary relationship existed between them and
Defendants by virtue dhe Laurentec transaction. Nor could th&eel ife Receivables Ireland
Ltd. v. Babcock & Brown Inv. Mgmt. Partners ,L478 Fed. App’'x 658, 660 (11th Cir. 2012)
(arm’s-length buyer-seller relationship met itself a fiduciay relationship);United States v.
Stephen 440 Fed. App’x 824, 829 (11th Cir. 2011) (same). As they themselves admit, the
transaction documents expressly provide thatXRA resulted from an arm’s-length negotiation,
that the parties relied solely and completetytheir own judgment iexecuting the APA, and
that no party was acting under duress, whethena@uic or physical, in executing the AP&See
APA § 10.8.

Plaintiffs note in their Response that “[w]hges here, there is not an express fiduciary
relationship, one may be implied in law basmn the specific factuaituation surrounding the
transaction and the relatiship of the parties."Crusselle v. Mong59 So. 3d 1178, 1181 (Fla.
5th DCA 2011). “The indispensable condition ari implied fiduciary relationship is ‘some
degree of dependency on one side and someelagrundertaking on the other side to advise,

counsel, and protect éhweaker party.” Thunder Marine, Inc. v. Brunswick Coy277 Fed.

14
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App’x 910, 913 (11th Cir. 2008) (quotingatkins v. NCNB Nat'| Bank of Fla., N,A22 So. 2d
1063, 1065 (Fla. 3d DCA 1993ee also Crussell&9 So. 3d at 1181 (“An implied fiduciary
relationship will lie wherthere is a degree of dependencyooe side and an undertaking on the
other side to protect and/or benefit the dependent party.”) (dvemgrtal v. City of Miami971
So. 2d 803, 809 (Fla. 3d DCA 2007)). Plaintiifl® allege that they relied on certain
representations by Plaintiffs in engaging in tleirentec transaction e.g., that the corporate
Defendants were not in default dmeir senior loans. But thiglls short of the dependency by
Plaintiffs on Defendants, or amdertaking by Defendants to peot/benefit Plaintiffs, necessary
to imply a fiduciary relationshipPlaintiffs’ claim for constructie fraud, therefore, fails.

E. Plaintiffs’ Alter Ego Claim

Plaintiff has asserted a septe claim for “alter ego” irorder to render 1848 Capital
directly liable fa the actions of Accuratend Sunbelt. Both Plaiffs and the 1848 Defendants
appear to conflate “alter ego” with “veil piergri Under Florida law, aleast, alter ego (i.e.,
domination and control) is but oneegient of the veil grcing doctrine.See Seminole Boatyard,
Inc. v. Christoph715 So. 2d 987, 990 (Fla. 4th DCA 1998]l{fee factors must be proven by a
preponderance of the evidence) (ie shareholder dominated acwhtrolled the corporation to
such an extent that the corporation’s indegendexistence, was in fact non-existent and the
shareholders were in fact alter egos of theamtion; (2) the corporatform must have been
used fraudulently or for an improper purposed (3) the fraudulent or improper use of the
corporate form caused injury to the claimant."Perhaps more importantly, while the parties
have replicated Florida's veil piercing stiand, the law of the corporate Defendants’
domicile/incorporation may gowe the alter ego issue.Compare United States v. Clinical

Leasing Serv., Inc982 F.2d 900, 902 n.5 (5th Cir. 1992) (ajopdyLouisiana law rather than the
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law of Delaware, the state of incorption, to decide aalter ego claimith Fletcher v. Atex,

Inc., 68 F.3d 1451, 1456-57 (2d Cir. 1995) (relying onmN¥¢ork choice of law principles to
decide an alter ego claim under Delaware as the state of incorporationee also Aldana v.
Fresh Del Monte Produce, Inc2007 WL 7143959, at *6 (S.kla. Aug. 30, 2007) (federal
court could apply state alter egloctrine to determine federadsue of personal jurisdiction).
Delaware law, for example (1848 Capital bean@elaware company), may prove considerably
more strict than Florida law on protewi the sanctity of the corporate forrdeeg e.g, Winner
Acceptance Corp. v. Return on Capital Cog008 WL 5352063, at *5 (&. Ch. Dec. 23, 2008)
(disregarding the corporate form only in the “exceptional case” and after “a fact intensive
inquiry”).

Happily, the Court does not netdundertake a choice-of-law apsis at this stage in the
litigation. “Florida courts permit alter ego allegats to be pled as a tisct cause of action.”
Oginsky v. Paragon Props. of Costa Rica L1484 F. Supp. 2d 1353, 1373 (S.D. Fla. 2011)
(citing Acadia Partners, L.P. v. Tompking59 So. 2d 732, 740 (Fla. 5th DCA 200@gg also
Dania Jai-Alai Palace, Inc. v. Syke450 So. 2d 1114, 1117 (Fla. 1984) (“allegations of mere
instrumentality and improper condudearly state a causd action”). However, federal courts
generally find that “[a]lter ego isot a separate cause of actionvidiich relief can be granted,;
rather, . . . alter ego serves as a theorympose liability on an individual for the acts of a
corporate entity.”Tara Prods., Inc. v. Hollywood Gadgets, L1n2010 WL 1531489, at *9 (S.D.
Fla. April 16, 2010) (dismissing alter ego count witiejudice and requiringlaintiff to re-plead
allegations regarding alter ego in the body of the complaag;Peacock v. Thomdslé U.S.
349, 354 (1996) (veil piercing “is ndtself an independent[] causd action, but rather is a

means of imposing liability on annderlying cause of action.”"§heppard v. Jodice2007 WL
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2225804 (N.D. Ga. July 30, 2007) (Alter ego as a theodoctrine, “like respondeat superior or
agency, is a means by which one entity may be lredte for the actions adinother. It does not,
however, provide a cause of action in afdkself for the award of damages.3wift v. Pandey
2013 WL 6054853 (D.N.J. Nov. 13, 201@)lter ego is an “equitablemedythrough which a
court may impose liability on amdividual or entity normally dpject to the limited liability
protections of the corporate form”).

Plaintiffs’ alter ego claim will therefore be digred with prejudice, but Plaintiffs will be
permitted to employ the doctrines of alter egovell piercing to assert liability against 1848
Capital with respect to the remainder of their claims, as relév&eeOginsky 784 F. Supp. 2d
at 1373 (dismissing alter ego claim with prejudibat permitting plaintiff to plead allegations
related to alter ego claim as to other claims).

F. Plaintiffs’ Claim for Unjust Enrichment

The 1848 Defendants argue thRlaintiffs have failed tostate a claim for unjust
enrichment. “The elements of an unjustigmment claim are a benefit conferred upon a
defendant by the plaintiff, the defendant’'s agmpation of the benefit, and the defendant’s
acceptance and retention of thende#it under circumstances that make it inequitable for him to
retain it without payindghe value thereof.’Florida Power Corp. v. City of Winter ParB87 So.
2d 1237, 1242 n.4 (Fla. 2004) (quotiRgick Bros. Brick, Inc. v. Kellogg & Kimsey, In668
So.2d 205, 207 (Fla. 2d DCA 1995)).

The 1848 Defendants cite authority requirittge “direct” conferral of a benefit to

establish unjust enrichmenSee Peoples Nat. Bank of Commerce v. First Union Nat. Bank of

2 The Court notes that, substantively, Plaintiffgehalleged that 1848 Capital exerted domination and
control over Sunbelt and AccurateseAm. Compl. 1 7-8, 50, 111 (“1848 Capital describes itself as ‘ultimately
financially responsible for both Accurate and Sunbelt.”), and have alleged that Defendants’ e@fpocatire was
used to perpetuate a fraud (e.g., substituting Accurateuioibelt and masking 1848 Capital as the true beneficiary
of the transaction).
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Fla., N.A., 667 So. 2d 876, 879 (Fla. 3d DCA 199d)hey argue thal848 Capital was not
“directly” benefited by the Laurentec transaction, requiring dismissal of the unjust enrichment
claim. Plaintiffs, in response, cibe re Processed Egg Products Antitrust Liti§51 F. Supp. 2d
867 (E.D. Pa. 2012), in which the court closely greadl Florida law and concluded that “Florida
law allows unjust enrichment claims to arfsem the conferral of amndirect benefit.” I1d. at
928-29 (citingShands Teaching Hospital and Clinidagc. v. Beech Street Corp899 So.2d
1222, 1227-28 (Fla. 1st DCA 200%)pffee Pot Plaza Partnership v. Arrow Air Conditioning
and Refrigeration, In¢412 So.2d 883, 884 (Fla. 2d DCA 1982); @aimmerce P’ship 8098 LP

v. Equity Contracting C9695 So.2d 383, 386 (Fla. 4th DCA 1997)). Because Plaintiffs’ unjust
enrichment claim survives under either intergretaof Florida law, the Court need not reach
that issue.

First, Plaintiffs specifically allege # the Defendants undertook the Laurentec
transaction on behalf of 1848 CapitaThat is, they allege coafral of a direct benefit.
Moreover, Plaintiffs have described Accurated &Sunbelt as the alter egos of 1848 Capital.
While their separate alter ego cladoes not survive, that theory does. As such, Plaintiffs have
additionally alleged a direct hefit conferred on 1848 Capital tugh its alter egos. Dismissal
of Plaintiffs’ unjust enrichment alm is, therefore, unwarranted.

G. Plaintiffs’ Claims for Fra ud and Civil Conspiracy

The Moving Defendants further challenge the sufficiency of Plaintiffs’ fraud-based
claims under Fed. R. Civ. P. 9(b). They arghat Plaintiffs have failed to plead with
particularity in that the First Amended Complailites not contain specifallegations as to any

of the separate Defendants, bather, improperly “lumps togetiathe several Defendants in the
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same allegations and claims. They further arpaé Plaintiffs fail to plead each of the fraud-
based claims themselves witle requisite specificity.
1. Rule 9(b) Heightened Pleading Standard

In addition to the Rule 8(a) plausibility pleading requirement, Rule 9(b) imposes a
heightened pleading standard for claims soundirigaid: “In alleging faud or mistake, a party
must state with particularity ¢éhcircumstances constituting fraod mistake.” Fed. R. Civ. P.
9(b). Rule 9(b) thus forces a plaintif “offer more than mere conjecturd/.S. ex rel. Clausen
v. Laboratory Corp. of America, Inc290 F.3d 1301, 1313 (11th C2002), and “requires that a
complaint plead facts giving rise to an inference of fraudl.” Coast Roofing & Waterproofing,
Inc. v. Johns Manville, Inc287 Fed. App’x 81, 86 (11th Cir. 2008Rule 9(b) is satisfied if the
complaint sets forth (1) precisely what statements were made in what documents or oral
representations or what omissions were maaie,(2) the time and place of each such statement
and the person responsible for making (or, & ¢hse of omissions, not making) same, and (3)
the content of such statements and the mannehich they misled the plaintiff, and (4) what
the defendants obtained as@nsequence of the fraud.Clausen 290 F.3d at 1310 (quoting
Ziemba v. Cascade Int’l, Inc256 F.3d 1194, 1202 (11th Cir. 20019¢e also Garfield v. NDC
Health Corp, 466 F.3d 1255, 1262 (11th CR006) (Rule 9(b) requires that the complaint state
the “who, what, when where, and how” of theegéd misconduct). However, “Rule 9(b) must
be read in conjunction with Rulg(a), which requires a plaifftito plead only a short, plain
statement of the grounds upon which he is entitled to religfbdoks v. Blue Cross & Blue
Shield of Florida, InG.116 F.3d 1364, 1371 (11th Cir. 1997).

The purpose of the Rule 9(b) particularitygueéement is to “alert[] defendants to the

precise misconduct with which they are chargend protect[] defendants against spurious
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charges of immoral and fraudulent behavioZeimba 256 F.3d at 1202 (internal quotations
omitted). “Essentially, the requirements of Rule 9(b) are satisfied if the complaint provides a
reasonable delineation of the urlgimg acts and transactionslegedly constituting the fraud
such that the defendants have fair notice efrthture of plaintiffsclaim and the grounds upon
which it is based.”U.S. ex rel. Heater v. Holy Cross Hosp., |i&10 F. Supp. 2d 1027, 1033
(S.D. Fla. 2007) (quotations omittedge also Wagner v. First Horizon Pharm. Co#64 F.3d

1273, 1277 (11th Cir. 2006) (“The rule ensures thatdefendant has sufficient information to
formulate a defense by putting it on noticetioé conduct complained of . . . .”) (quotations
omitted).

“[lln a case involving multiple defendants etitomplaint should inform each defendant
of the nature of his allegggharticipation in the fraud.”Brooks 116 F.3d at 1381 (quotations
omitted). Rule 9(b) therefore requires a giffito notify each defendant of its role in the
alleged fraud and prevents a plaintiff from merely “lumping together” multiple defendalats.

W. Coast Roofing287 Fed. App’x at 86 (“generalized allegations ‘lumping’ multiple defendants
together are insufficient”).
2. Plaintiffs’ Fraud-Based Claims Generally Satisfy Rule 9(b)

With respect to the broad allegations ofud and civil conspiy, Plaintiffs’ First
Amended Complaint satisfies the Rule 9(b) pleading starfdAsidetailed above, the complaint
sets out a sufficiently narrow timeline, includisgecific events, documents and places, in which

the alleged fraud took placeé&see Galstaldi v. Sunvest Communities USA,, 1832 F. Supp. 2d

3 4[A] claim for unjust enrichment is subject Rule 9(b) only if it iSpremised on fraud.”United States v.

Gericare Med. Supply Inc2000 WL 33156443, at *10 (8. Ala. Dec. 11, 2000) (citatis omitted). On the face of
their complaint, Plaintiffs do not premise their separate unjust enrichment claim itself on fraud, but rather on non-
payment of the Accurate Note. Rule 9bjherefore inapplicable. In anyent, the complaint clearly alleges that
“Accurate, Sunbelt, and 1848 Capitajared and realized the benefitslafurentec’s assets by retaining and

utilizing them in the operation of their business.” Amn@db | 140. Given the alleged interrelationship between

the corporate Defendants, that wouldshéiciently specific to satisfy Rule 9. (Plaintiffs did not subject the
individual Defendants to their unjust enrichment claim.)
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1045, 1058-59 (S.D. Fla. 2009) (“Plaintiffs are ngpected to specify the exact time and the
particular place of each factual omission misrepresentation, but they must provide a
sufficiently narrow time frame from which defgants could derive notice as to when the
misrepresentations were madeRN)edalie v. FSC Sec. CoyB7 F. Supp. 2d 1295, 1307 (S.D.
Fla. 2000) (six-month timeframe was sufficientharrow and general location of fraud was
sufficiently specific). Further, the Complaint debes, with particularity, Plaintiffs’ theory of
Defendants fraudulent misconduct: restructuring_ti@rentec transaction to substitute Accurate
for Sunbelt with knowledge that Accurate hageb in default on its senior indebtedness and
could not make good on the Accurate Notenwncing Plaintiffs to accept the Sunbelt
Guarantee instead of a securityemest in the purchase asselso knowing that Sunbelt, due to
its default, could not hor the Guarantee; hiding Accurated Sunbelt’s defaults and inability
to satisfy their obligations; intentionally defamg on their senior fabty (despite having
adequate liquidity to avoid tmult) in order to avoid pagg Plaintiffs; and engineering
Plaintiffs’ release of the physicaksets with the intention to refito make any future payments
under the Sunbelt Note.

Further, Plaintiffs have sufficiently allegdidat all of the named Defendants knew about
and participated in the fraudulent scheme. Thenplaint clearly states a claim for fraud on the
part of Accurate and Sunbelt. At the intersactid Florida civil conspiacy law and Rule 9(b),
“[s]o long as a valid tort claim is allegedtiave been committed, and the named Defendants are
alleged to have conspired with the primary watfor, the civil conspiracy claim may proceed.”
Liva v. Mendolia 2014 WL 2118814, at *4 (S.D. Fla. M&1, 2014). Therefore, generally,

Plaintiffs’ claims for fraud ad civil conspiracy are plead thithe requisite particularity.
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3. Plaintiffs Fraud-Based Claims Are Pled With The Requisite
Specificity Only As To Certain Defendants

However, Plaintiffs have failed to satisfyetiRule 9(b) particulay requirement with
respect to all of the named Defendants. Fhst Amended Complaint does not merely “lump
together” the separate corporatgtities and individuals as oaenorphous defendant. And Rule
9(b) does not require that a Piaif copy and paste the samendpiage applicable to separate
defendants into dozens of separate paragra@ee Nat'| Numismatic Certification, LLC. v.
eBay, Inc. 2008 WL 2704404, at *16 (M.D. Fla. July 3008) (listing of multiple defendants
permitted “in the context of a narrative;” plaffitneed not simply “multiply the number of
paragraphs in the [clomplaint”). But, in the context of the claims alleged by Plaintiffs here, it is
insufficient for the Complaint to simply allege.g., that “Sunbelt, 1848 Capital, and Accurate
and its respective agents, together with Messrs. Tolzien, Wilder, DaGrosa, Neithardt and Sicilian
[] represented to Plaintiffs that Accurate éhbelt were performing on their obligations under
the Chatham loan.” Am. Compl. { 60.

With respect to 1848 Capital, the First Amended Complaint alleges that the Defendants
engaged in the Laantec transactioon behalf 0f1848 Capital; that 1848apital directed the
restructuring of the transaction; and that 1848 Chpiter through its subsidiaries or alter egos
Accurate and Sunbelt, perpetuated the alleged fraudulent conduct. The Complaint plainly alleges
that 1848 Capital was nesnsible for the fraudulent restructugi of the Laurentec transaction, to
Plaintiffs’ detriment. It further claims that 1848 Capital was the ultimate beneficiary of the
alleged fraud. Even without Plaintiffs’ abilitpy employ the alter ego doctrine (and certainly
with it), Rule 9(b) is cleayl satisfied aso 1848 Capital.

Plaintiffs have also met the pleading reqgomeant with respect to Defendants Tolzien and

Wilder. The First Amended Complaint specifigalleges that Tolzie was intimately involved
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in soliciting and directing the transaction. I4ien allegedly met with Mr. Raimbeault; managed
the initial negotiationsrad Letter of Intent; communicated Rlaintiffs that 1848 Capital and
Sunbelt would be financing the transaction without other len@iee., Chatham); contacted
Plaintiffs to inform them about Chatham’s newgquired “sign off” on the transaction and that
their approval was a “simple formality;” subsequently stated to Plaintiffs that Chatham and/or
1848 Capital refused to allow Plaintiffs to takesecurity interest in the sale assets; and
ultimately convinced Plaintiffs to accept the Suhlgearantee instead. Plaintiffs further allege
that Wilder, to initiate the proped transaction, visited Plaiffs in South Carolina to discuss
purchasing Laurentec’s asseand that Wilder wir Plaintiffs the $35,000 tkeep thealeal alive

after the Letter of Intent expired. This was, in addition to the less-specific allegations in the
Complaint as to Tolzien’s and Wilder’s represéotas to Plaintiffs that Accurate and Sunbelt
were performing on their senior debt despite kmgwihat they were, in fact, in default. The
First Amended Complaint fairly puts Tolzeand Wilder on notice, apoint-people for the
Laurentec transaction, of Plaintiffdlegations of fraud and conspiracy.

Despite several times listing the Defendantgether and describing many of their actions
identically, Plaintiffs have donenough here to meet the RuldoPétandard as to Defendants
1848 Capital, Tolzien and WilderSee e.g, Heater, 510 F. Supp. 2d at 1036 (S.D. Fla. 2007)
(Rule 9(b) satisfied despite defing all defendants togethervgn day-to-day interrelationship
between multiple defendants as related to allegatidbslirt Appointed Receiver of Lancer
Offshore, Inc. v. Citco Grp. Ltd2008 WL 926512, at **5-7 (S.D. &l Mar. 31, 2008) (Rule 9(b)
satisfied, despite collective allegations agasegiarate defendants and “minimal individualized
allegations,” against defendants as to whom damipdid assert specific facts and identify as

separate and indepaent entities)Associated Indus. Ins. Co. v. Advanced Mgmt. Servs,, Inc.
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2014 WL 1237685, at *7 (S.D. Fla. Mar. 26, 201dpllective references to defendants and
allegations of fraud did not violate Rule 9@fthere complaint alleged sufficient facts and enough
specific allegations as teeparate defendantsg;E.C. v. Levin2013 WL 5588224, at *7 (S.D.
Fla. Oct. 10, 2013) (complaintgrided sufficient information a® separate defendants involved
in same alleged fraud).

However, the same is not true with redper Defendants Sic#éin, DaGrosa, Jr. and
Neithardt. In terms of thosmdividual Defendants, aside for alleging their control over the
corporate Defendants and their actions, the Rirsended Complaint alleges that Sicilian was
introduced to Mr. Raimbeault during initial negions; that Sicilian, DaGrosa, Jr. and
Neithardt were all involved in the Letter of Inteand subsequent negotiations which resulted in
the APA, Accurate Note and Sunbelt Guaranteat;, $icilian, DaGrosa, Jr. and Neithardt (listed
alongside all of the other Defendants) represented to Plaintiffs that Accurate and Sunbelt were
performing their obligations under the senior [o#mat Sicilian, DaGrosa, Jr. and Neithardt
(listed alongside all of the oth@®efendants) all knew but did ndisclose that the corporate
Defendants were in default; that Sicilian, DaGrakaand Neithardt (listed alongside all of the
other Defendants) all knew, or had reasorktow, that the Intercditor Agreement would
preclude enforcement of Accuratmnd Sunbelt’s obligations tBlaintiffs; and that Sicilian,
DaGrosa, Jr. and Neithardt glersonally reviewed and appralvéhe Laurentec transaction.
However, and critically, Plairffs do not state what role they allege Sicilian, DaGrosa, Jr. and
Neithardt to have had in structuring the Laueentransaction so as ttefraud Plaintiffs, or
concretely what those Defendantpnesented to Plaintiffs, and wie In that regard, Plaintiffs
have not supplied as much spaify as should be readily avdike to them, based on their own

allegations.
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As it currently stands, Plaintiffs’ Complairidy lumping together the several Defendants
and by failing to adequately state the what, whed how as to Sicilian, DaGrosa, Jr. and
Neithardt, obscures the roles those Defendants oty played in the alleged fraud, and fails
to provide them fair notice of their ajed misconduct as required by Rule 9(lgee Great
Florida Bank v. Countrywide Home Loans, .ln2011 WL 382588, **3-4 (S.D. Fla. Feb. 3,
2011) (references to defendants plead “in a waydhsatures the identity dhe party or parties
that are alleged to have adtyacommitted the fraudulent actions . . . [and] that makes it
impossible for Defendants to know which of thefédlants is alleged to have made the claimed
statements”);Joseph v. Bernsteir2014 WL 4101392, at *6 (S.Fla. Aug. 19, 2014) (pleading
failed to state who, what, when, whenmedahow of allegedly false statement§ordova v.
Lehman Bros.526 F. Supp. 2d 1305, 1313 (S.D. Fla. 2007) (combined defendants, rather than
identifying specific misrepresentations or stgt how actions attribable to individual
defendantpff'd in rel. part sub nom. Puterman v. Lehman Br882 Fed. App’x 549 (11th Cir.
20009).

However, as noted above, conspiracy claamesnot subject to the same level of scrutiny
under Rule 9(b) as are general fraud claimso §atisfy the heightened pleading standard for
conspiracy claims, ‘[tlhe pintiff does not have to prodeica smoking gun to establish the
understanding or willful participation requirdd show a conspiracyhut must show some
evidence of agreement between the defendamsestige Restaurants & Entm’t, Inc. v. Bayside
Seafood Rest., Inc2010 WL 680905, at *4 (S.D. &l Feb. 23, 2010) (quotinglbra v. City of
Fort Lauderdale 232 Fed. App’x 885, 890-91 (11th Cir. 200%@g alsd.iva v. Mendolia 2014
WL 2118814 at *4. This comports with the lessrgient application of the Rule 9(b) heightened

pleading standard “when specifiactual information about thedud is peculiarly within the
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defendant’s knowledge or control.”’Hill v. Morehouse Med. Associates, In@003 WL
22019936, at *3 (11th Cir. Aug. 15, 2003). The plagditandard must accommodate the reality
that conspiracies take place behind closed do®sintiffs have propdy stating a claim for
fraud and conspiracy against several of the Defendants. They have further alleged Sicilian,
DaGrosa, Jr. and Neithardt’'s peipation by conspiracyn that fraud. They have, therefore,
satisfied Rule 9(b)’s pleading standard with respec¢heir claim for civil conspiracy against all
Defendants.
V. CONCLUSION

The first-filed doctrine does not bar the Cositonsideration of this action. Taking the
facts as alleged in the First Amended Complairitwees Plaintiffs have féed to state a claim for
violation of FUDTPA or constrctive fraud, and their alter ego claim is not recognized as a
stand-alone claim. Those claimmust therefore be dismissed pursuant to Rule 12(b). Plaintiffs
have properly stated a claim for unjust enrichmagdinst the corporate Defendants. Plaintiffs
have pled their fraud-based claims with suffitiplausibility and withthe required particularity,
with respect to Defendants 1848 gtal, Tolzien and Wilder. Tdy have further plead their
claim for civil conspiracy with the requisite esificity against to Defendants Sicilian, DaGrosa,
Jr. and Neithardt. But they have failed to slo with respect to their fraud claim against
Defendants Sicilian, DaGrosa, Jr. and Neithaflaintiffs will therefore be required to amend
their pleading to state that claim with respecthose Defendants with éhrequisite specificity.
See e.g, F.D.I.C. v. Briscoe 2012 WL 8302215, at *8 (N.DGa. Aug. 14, 2012) (where
defendants improperly lumped tdger, claims dismissed withoptejudice and plaintiff granted

leave to replead, and collecting cases).
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Accordingly, it is herebyDRDERED AND ADJUDGED that

1. The Motion to Dismiss filed by Defendants 1848 Capital Partners LLC

Joseph E. DaGrosa, Jr., David Neitltamnd John Sicilian, ECF No. [66]

is herebyGRANTED IN PART andDENIED IN PART , as follows:

a.

Defendants’ motion to dismiss Plaintiffs Sean Raimbeault and
Lori-Ann Raimbeault’s First Amended Complaint, ECF No. [45]
based on the first-filed doctrine¥ENIED.

Defendants’ motion to dismiss Counts One, Five and Seven of
Plaintiffs Sean Raimbeaultnd Lori-Ann Raimbeault's First
Amended Complaint, ECF No. [45] for failure to state a claim
with respect to 1848 Capital Partners LLOENIED.

Defendants’ motion to dismissoGnt One of Plaintiffs Sean
Raimbeault and Lori-Ann Raimbeault's First Amended
Complaint, ECF No. [45] for failuréo state a claim with respect

to Joseph E. DaGrosa, Jr., DaWeithardt and John Sicilian is
DENIED.

Count Five of Plaintiffs Sean Raimbeault and Lori-Ann
Raimbeault's First Amended Complaint, ECF No. [45] against
Joseph E. DaGrosa, Jr., David Neithardt and John Sicilian is
DISMISSED without prejudice, for failure to plead with
specificity as required by Fed. Kiv. P. 9(b). Plaintiffs are
GRANTED leave to amend with respect to that claby

October 15, 2014
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e. Count Four of Plaintiffs S& Raimbeault and Lori-Ann
Raimbeault's First Amended Complaint, ECF No. [45], is
DISMISSED with prejudice. Plaintis may employ the doctrines
of alter ego or vell piercing witlespect to their other claims.

f. Count Six of Plaintiffs 8an Raimbeault and Lori-Ann
Raimbeault's First Amended Complaint, ECF No. [45], is
DISMISSED with prejudice.

The Motion to Dismiss filed by Defendants James Tolzien and James

Wilder, ECF No. [73] is herebRANTED IN PART andDENIED IN

PART, as follows:

a. Defendants’ motion to dismiss Coar®ne and Five of Plaintiffs
Sean Raimbeault and Lorifh Raimbeault’'s First Amended
Complaint, ECF No. [45] for failure to state a clainDiENIED.

b. Count Six of Plaintiffs 8an Raimbeault and Lori-Ann
Raimbeault's First Amended Complaint, ECF No. [45], is
DISMISSED with prejudice.

C. Count Eight of Plaintiffs Sean Raimbeault and Lori-Ann
Raimbeault’s First Amended Complaint, ECF No. [45], is

DISMISSED with prejudice.
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DONE AND ORDERED in Chambers in Fort Lauderdale, Florida, this 30 day of

September, 2014.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

CC: counsel of record
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